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PREFACE. 


The  present  volume  of  Delaware  Chancery  Reports 
contains  cases  selected  from  the  manuscript  notes  of  the 
late  Chancellors,  Johns,  Jr.  and  Harrington,  from  the  year 
1833  to  1865.  They  seem  few  in  number,  to  be  drawn 
from  so  long  a  period.  All  cases  are  reported  in  which 
the  point  decided  was  of  any  importance,  and  where  suffi- 
cient material  could  be  found  to  make  an  intelligible  re- 
port. Without  doubt,  had  there  been  provision  from  the 
beginning  for  publishing  our  Chancery  decisions  many 
valuable  cases  would  have  been  preserved  which  are  now 
lost. 

With  this  volume  the  reporter  completes  his  report  of 
the  decisions  of  the  deceased  Chancellors,  who  were  his 
predecessors  in  office.  It  has  been  to  him  a  grateful  work 
— reviving  pleasant  recollections  of  his  professional  life 
in  years  past  ;  giving  him  the  satisfaction  of  discharging, 
in  some  degree,  obligations  for  many  never  forgotten  acts 
of  courtesy  and  kindness  from  the  two  Chancellors  whose 
labors  fill  this  volume,  while  practising  before  them  ;  and 
withal  greatly  deepening  that  respect  which  he,  in  com- 
mon with  the  profession,  has  always  felt  for  the  learning, 
ability  and  purity  of  the  deceased  Chancellors. 

January,  1878. 
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CASES  IN  CHANCERY. 


DELAWARE. 


Samubl  McDowell, 

vs. 

Thb  Bank  op  Wilmington  and  Brandywinb. 

New  Castle,  Sept.  T.  1888. 

A  bank,  being  the  holder  of  a  promissory  note  protested  for  non-payment, 
has  not  the  right  to  credit  it  with  deposits  made  by  the  debtor  to  his 
account  as  a  Justice  of  the  Peace  ;  and  its  omission  to  do  so  does  not 
discharge  the  indorser. 

An  agreement  by  the  bank  to  credit  the  note  with  such  fees  as  the  debtor 
might  earn  as  a  Notary  Public  in  protesting  bills  and  notes  for  the 
bank  doed  not  discharge  the  indorser,  though  made  without  his 
privity. 

An  agreement  between  the  creditor  and  the  principal  debtor,  in  order  to 
discharge  the  surety,  must  be  such  as  gives  time  to  the  debtor  ;  and 
it  must  be  for  a  consideration. 

Under  articles  of  association  which  had  been  adopted  as  part  of  the  charter 
of  the  bank  it  was  provided  that  so  long  as  a  stockholder  might  remain 
indebted  to  the  bank  his  stock  should  not  be  transferable.  Hetdj  that 
the  defendant  was  not  liable  in  damages  for  refusing  to  permit  the 
indorser,  while  still  remaining  liable  on  his  indorsement,  to  transfer 
his  stock  on  the  books  of  the  bank. 

The  maker  of  a  promissory  note,  after  a  judgment  recovered  against  the 
indorser,  not  a  competent  witness  for  the  indorser  in  a  suit  in  equity 
to  restrain  the  ooUeoLion  of  the  judgment. 
I 
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J . 

Statement  of  the  case. 


Bill  in  bquitt  to  restrain  the  collection  of  a  judg- 
ment AT  LAW. — The  complainant,  Samuel  McDowell,  in* 
doraed,  for  the  accommodation  of  the  maker,  a  promissory 
note  made  by  Thomas  McDowell  for  J500.00,  dated  Octo- 
ber 6th,  1817.  The  note  was  discounted  by  the  Bank  of 
Wilmington  and  Brandywine,  the  defendant.  At  its  ma- 
turity it  was  protested  for  non-payment ;  and  afterward 
an  action  at  law  was  brought  in  the  Superior  Court  by  the 
bank  against  the  complainant  as  the  indorser,  and  judg- 
ment was  recovered  against  him  on  the  7th  of  April,  1819, 
for  ^541.16.  After  some  years  of  delay  the  bank  proceeded 
to  collect  this  judgment  from  the  complainant. 

The  bill,  setting  forth  these  facts,  further  alleged  that 
after  the  note  was  protested  and  judgment  recovered,  the 
bank  continued  to  have  business  transactions  with  Thomas 
McDowell,  the  maker ;  that  they  received  sundry  deposits 
made  by  him,  sufficient  in  amount  to  have  paid  the  note, 
and  against  which  the  bank  had  the  right  to  charge  the 
note;  that,  nevertheless, it  had  suffered  the  maker  to  draw 
his  deposits,  and  had  thereby,  as  the  bill  insisted,  dis- 
charged the  complainant  as  the  indorser. 

It  was  also  alleged  that,  after  the  protest  of  the  note,  an 
arrangement  was  entered  into  between  the  bank  and  the 
maker,  without  the  privity  of  the  indorser,  by  which  it  was 
agreed  that  the  latter,  who  was  a  Justice  of  the  Peace  and 
Notary  Public,  should  protest  the  notes  and  bills  held  by 
the  bank ;  that  his  notarial  fees  should  be  credited  to  the 
note,  and  that  the  indorser  should  not  be  resorted  to. 
Under  this  arrangement  some  credits  had  been  given  to 
the  note,  but  not  sufficient  to  pay  it;  yet  the  complainant 
claimed  to  be  discharged  from  his  liability  by  force  of  the 
agreement.  It  was  further  alleged  in  the  bill  that  the 
complainant  was  the  owner  of  thirty-six  shares  of  the 
capital  stock  of  said  bank,  which  he  had  sold  and  attempted 
to  transfer  to  another  person,  but  that  the  bank  had  re- 
fused to  permit  the  transfers  to  be  made  upon  its  books ; 
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Statement  of  the  case. 

in  conseq^uence  whereof,  the  complainant  had  lost  the  sale 
of  the  stock  and  sustained  damage.  The  bill  prayed  an 
injunction  to  restrain  the  collection  of  the  judgment  of  the 
bank  against  the  complainant,  and  that  an  entry  of  satis- 
faction should  be  made  upon  the  record  thereof  under  a 
decree  of  this  Court ;  and  also  that  damages  should  be 
decreed  to  the  complainant  for  the  refusal  of  the  bank  to 
permit  the  transfer  of  the  stock. 

The  answer  admitted  the  making,  indorsing  and  dis- 
counting of  the  note,  and  that  the  same  was  discounted 
for  the  accommodation  of  the  maker,  and  the  proceeds 
passed  to  his  credit:  that  Thomas  McDowell  had  re- 
ceived from  the  bank,  since  judgment  was  obtained 
against  the  indorser  of  the  note,  several  sums  of  money 
due  him  for  fees  as  Notary  Public  and  Justice  of  the  Peace ; 
and  that  the  said  sums  were  not  retained  and  applied  to 
or  set  off  against  the  said  note,  there  being  no  direction  by 
Thomas  McDowell,  nor  any  obligation  on  the  bank  so  to 
do:  that  an  arrangement  was  made  between  the  bank 
and  Thomas  McDowell  in  relation  to  protests,  as  stated 
in  the  bill;  but  the  answer  denied  that  such  arrangement 
was  to  continue  until  the  note  was  paid  off,  or  that  pay- 
ment thereof  was  not  to  be  demanded  of  Thomas 
McDowell,  in  any  other  way,  whilst  he  continued  to  per- 
form his  part  of  the  agreement.  The  answer  admitted  the 
payment  to  Thomas  McDowell,  for  protests  under  this 
agreement,  of  $80  in  cash  and  about  $150  by  way  of  credit 
to  his  note ;  and  that  he  had  made  deposits  since  April, 
1819,  "as  a  Justice  of  the  Peace,  but  not  in  his  own  indi- 
vidual capacity  and  name  ;"  and  it  denied  that  the  balances 
due  at  any  time  equaled  the  said  note.  The  bank  did  not 
demand  payment  of  the  said  judgment  from  the  complain- 
ant, because  he  was  insolvent  and  had  been  discharged 
under  the  insolvent  laws  of  this  State.  It  was  admitted 
that  the  bank  had  refused  to  permit  him  to  transfer  his 
bank  stock  until  he  paid  the  said  judgment ;  and  also 
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Statement  of  the  case. 


that  it  had  issued  a  scire  facias  on  the  judgment  for  the 
purpose  of  reviving  the  same,  and  had  obtained  judg- 
ment thereon ;  but  the  defendant  alleged  that  at  the  time 
of  refusing  to  allow  the  said  transfer,  and  before  and 
ever  since,  there  was  a  by-law  of  the  bank,  duly  and 
legally  made,  "that  any  stockholder,  being  indebted  to 
the  bank,  shall  not  be  at  liberty  to  sell,  assign  or  transfer 
his  stock,  or  any  part  thereof,  whilst  his  debt  shall  remain 
due  and  unpaid;  and  that  such  dividends  shall  remain 
pledged  to  the  bank  until  such  debts  be  paid,  or  until 
they  shall  be  arranged  to  the  satisfaction  of  the  bank ; 
provided^  that  no  stock,  at  a  fair  market  price,  should  be 
retained  beyond  what  should  be  sufficient  for  the  security 
of  the  debt  that  may  be  payable;"  which  by-law,  the  de- 
fendant alleged,  was  a  sufficient  authority  for  its  said 
refusal. 

The  answer  further  set  forth,  that  Samuel  McDowell 
sued  the  bank  for  refusing  to  let  him  transfer  the  said 
thirty-six  shares  of  bank  stock,  and  on  the  trial  of  that  suit 
a  verdict  was  rendered  for  the  defendant,  under  the  charge 
of  the  Court,  that  the  said  by-law  was  a  good  and  reason- 
able by-law,  and  a  sufficient  ground  for  refusing  to  transfer 
the  stock,  and  that  the  said  stock  stood  pledged  for  the 
debt ;  and  the  answer  insisted  that  it  was  not  incumbent  on 
the  bank  to  apply  the  deposits  of  Thomas  McDowell  to  the 
note;  that  a  judgment  having  been  rendered  against  the 
said  Samuel  McDowell,  there  must  be  an  actual  payment 
or  release  to  discharge  the  same. 

The  case  was  put  at  issue  and  depositions  taken. 
Thomas  McDowell  proved  the  agreement  in  relation  to 
fees  for  protests,  as  stated  in  the  bill,  and  "  that  this 
arrangement  was  to  continue  until  the  debt  should  be 
paid;  and  it  was  expressly  understood  at  the  time  of 
making  it  that  recourse  was  not  to  be  had  to  the  indorser." 
He  also  swore  that  he  had  no  separate  account  with  the 
bank  as  Notary  Public  or  Justice  of  the  Peace.     In  the 
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Argument. 

accoaDt  of  Thomas  McDowell,  as  it  stood  upon  the  ledger 
of  the  bank,  the  letters,  "  J.  P.,"  were  added  to  his  name 
from  August,  1819,  to  June,  1822.  In  the  accounts  subse- 
quent to  the  latter  date,  these  letters  were  not  added,  but 
the  accounts  stood  in  the  name  of  Thomas  McDowell.  The 
checks  were  signed  "Thomas  McDowell,'*  without  any 
addition.  The  deposits  of  McDowell,  while  the  note  was 
in  the  hands  of  the  bank,  at  different  times,  greatly  ex- 
ceeded the  amount  of  it. 

The  cause  came  before  the  Chancellor,  at  the  September 
,Term,  1833,  for  a  hearing  upon  the  bill,  answer,  exhibits 
and  depositions. 

X  A,  Bayard^  for  the  complainant,  made  three  points, 
viz : 

1.  That  the  bank  having  in  hand  deposits  made  by 
Thomas  McDowell,  the  maker  of  the  note,  was  bound  to 
retain  them  against  the  note,  and  by  its  omission  to  do  so 
had  lost  its  remedy  against  the  indorser.  Law  vs.  East 
India  Co.y  4  Ves,  Jr.,  824. 

2.  That  the  agreement  made  with  the  maker  for  a  par- 
ticular mode  of  payment,  i.  e.,  by  crediting  the  notarial 
fees,  being  without  the  privity  of  the  indorser,  discharged 
him.     2  Ves.  Jr.  540  ;  2  Bos.  ^  Pull.  61 ;  3  Meriv,  272. 

3.  That  the  indorser,  if  not  liable  on  the  note,  had  a 
right  to  transfer  his  stock  on  the  books  of  the  bank,  and 
that  the  refusal  to  allow  the  transfer  entitles  him  to 
damages,  which  a  court  of  equity,  having  cognizance  of 
the  case,  may,  for  the  purpose  of  doing  full  justice, 
decree.     1  Cox.  258.  12  Ves.  Jr.  395. 17  Ves.  Jr.  278. 

J.  Wales,  for  the  defendant,  took  the  ground  that  there 
was  no  sufficient  proof  of  the  facts  relied  on  by  the  bill. 
The  deposits  made  by  Thomas  McDowell  were  made  by 
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him  as  Justice  of  the  Peace,  and  not  on  his  individual 
account;  and  such  deposits  were  not  subject  to  be  set  off 
against  McDowell's  individual  debt  to  the  bank.  With 
respect  to  the  alleged  agreement  that  the  bank  should 
credit  the  note  with  Thomas  McDowell's  notarial  fees  and 
not  resort  to  the  indorser,  Samuel  McDowell,  it  is  denied 
by  the  answer  of  the  bank,  and  is  not  proved  by  two  wit- 
nesses or  by  one  witness  with  corroborating  circumstances 
sufficient  to  overcome  the  answer.  This  allegation  of  the 
bill  is  supported  only  by  the  testimony  of  Thomas 
McDowell,  the  maker  of  the  note.  The  claim  for  damages 
against  the  bank  for  its  refusal  to  allow  the  transfer  of  v 
Samuel  McDowell's  stock  falls  with  the  failure  of  the 
complainant  to  avoid  his  liability  on  the  note.  For,  under 
the  articles  of  association,  which  were  made  a  part  of  the 
charter,  a  stockholder,  while  indebted  to  the  bank,  has  not 
the  power  to  transfer  the  stock.  It  stands  as  a  security  for 
the  debt.  Samuel  McDowell  being  indebted  to  the  bank 
as  indorser  of  this  note,  no  right  was  violated  by  the  refusal 
of  the  bank  to  permit  the  transfer. 

Johns,  Jr.,  CnANCELLOR. — In  this  case  the  complainant 
relies  upon  three  distinct  grounds:  on  the  first  two  he 
claims  to  be  entitled  to  relief,  and  on  thethird  to  damages. 

The  first  is,  that  a  creditor  is  bound,  whenever  a  fund 
comes  into  his  hands,  to  apply  it  in  discharge  of  his  debt; 
and  in  support  of  this  the  decision  in  4  Vescy  Jr.  824,  is 
referred  to.  In  that  case  the  creditor  had  no  right  to  call 
on  the  surety  until  the  accounts  were  settled.  It  cannot 
be  considered  analogous  to  the  case  before  the  Court,  as 
the  bill  does  not  allege  the  fund  to  have  been  in  the  hands 
of  the  creditor  until  after  the  judgment  was  obtained 
against  the  indorser.  It  is,  therefore,  not  necessary  for 
me  to  consider  the  general  question  which  might  be  pre- 
sented, if  the  drawer,  at  the  time  when  the  note  fell  due, 
had  had  a  sum  deposited  in  bank  sufficient  to  pay  the 
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debt,  and  the  bank^  being  the  creditor,  had  omitted  to 
qharge  the  note.  The  complainant  has  not  relied  on  any 
matter  anterior  to  the  protest  and  judgment  as  entitling 
him  to  relief.  The  only  inquiry  then  is,  can  he  claim  a 
discharge  from  his  contract  as  surety,  after  the  creditor 
has  elected  to  pursuehis  legal  remedy  against  him,  because 
the  creditor  subsequently  to  the  judgment  has  had  other 
transactions  with  the  party  in  reference  to  whom  he  origi- 
nally stood  as  an  indorser.  The  proof  in  the  cause  does 
not  clearly  and  satisfactorily  show  that  Thomas  McDowell, 
in  his  own  individual  right  and  subsequently  to  the  judg- 
ment, had  any  funds  in  the  bank  deposited  to  his  credit 
The  answer  admits  that  he  had  a  small  balance  of  $29.94, 
and  alleges  that  the  same  was  drawn  out  before  his 
account  as  Justice  of  the  Peace  was  commenced.  The 
only  proof  to  the  contrary  is  that  of  the  maker  of  the  note, 
connected  with  several  checks  and  his  bank  books  Ko.  2 
and  3 — No.  1,  showing  the  commencement  of  the  account, 
not  having  been  exhibited.  The  defendants,  in  support  of 
their  answer,  refer  to  the  books  of  the  corporation  show- 
ing the  commencement  of  the  account,  and  that  it  was 
kept  with  Thomas  McDowell  as  Justice  of  the  Peace. 
This,  then,  presents  a  very  different  case  from  that  which 
has  been  referred  to  in  4  Ves.  Jr. ;  and  to  apply  the  prin- 
ciples of  that  decision,  so  as  to  compel  a  creditor  to  retain 
funds  deposited  by  an  officer  or  agent,  would  manifestly 
be  a  violation  of  the  clearest  legal,  as  well  as  equitable, 
principles.  The  funds  which  came  to  the  hands  of  Thomas 
McDowell  as  a  Justice  of  the  Peace,  whether  they  remained 
in  his  own  possession  or  were  deposited  in  bank,  consti- 
tuted no  part  of  his  individual  property,  and  he  could  not 
rightfully  have  appropriated  them  in  payment  of  his  own 
debts.  If  he  could  not  do  so,  then,  clearly,  it  was  not  com- 
petent for  aiiy  other  person.  The  bank  having  recognized 
the  deposit  as  not  being  on  his  individual  account,  could 
not,  under  any  pretext,  have  withheld  the  same,  or  pre- 
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vented  the  application  thereof  to  the  persons  lawfully  en- 
titled.  Should  a  contrary  doctrine  be  sanctioned  in  a 
court  of  equity,  much  inconvenience,  as  well  as  injustice, 
would  be  the  result,  as  it  is  a  common  practice  for  officers 
and  trustees  to  keep  separate  accounts  in  bank.  The 
answer  in  this  case  standing  uncontradicted  but  by  the 
oath  of  the  maker  of  the  note,  I  cannot  permit  the  in- 
dorser,  after  trial  and  judgment,  to  avail  himself  of  the 
testimony  of  the  maker  of  the  note,  (who  still  remains 
liable)  for  the  purpose  of  avoiding  the  payment  of  the 
debt. 

The  second  ground  relied  on  is  the  arrangement  made 
relative  to  the  credits  derived  from  the  respective  protests. 
If  the  proof  of  the  agreement,  as  stated  in  the  bill,  that 
the  same  was  to  continue  until  the  note  was  paid  and 
that  the  indorser  was  not  to  be  resorted  to  had  been  made 
by  a  competent  witness,  the  complainant  would  clearly  be 
entitled  to  relief;  but,  as  the  answer  has  denied  that  any 
such  agreement  was  made,  it  was  incumbent  on  the  surety 
to  present  to  the  court  evidence,  in  support  of  the  allega- 
tion,  other  than  that  of  the  principal.  Upon  the  testimony 
I  am  not  satisfied,  and  can  only  consider  the  question  here 
presented  as  depending  on  the  effect  of  the  urrangement 
as  admitted  by  the  answer.  If  I  were  to  consider  this  part 
of  the  complainant's  case  as  presented  in  the  argument  of 
the  complainant's  counsel,  that  an  agreement  made  with 
the  principal,  without  privity  of  the  surety,  discharges  the 
surety,  and  the  testimony  of  Thomas  McDowell  is  to  be 
received  on  this  point,  it  is  conclusive  that  the  surety  was 
privy  to  the  arrangement;  for  he  says,  while  it  was  pending.. 
and  when  it  was  concluded  he  informed  the  surety  of  the 
terms  and  conditions.  Considering  the  arrangement  as 
admitted  in  the  answer,  that  it  was  to  credit  a  portion  of 
the  fees  for  protests,  does  it  discharge  the  surety?  Does 
such  an  arrangement  prejudice  the  rights  of  the  surety? 
Does  it  amounts  to  an  agreement  wiiich  can  be  considered 
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as  giving  time  to  the  drawer  ?  It  is  settled  that  an  agree- 
ment to  give  time,  to  have  the  effect  of  discharging  an  in- 
dorser,  must  be  an  agreement  for  which  there  is  consider- 
ation, and  which  suspends  the  liability  of  the  drawer. 
Thus,  in  Philpot  vs.  Bryant,  4  Bing.  JR.  721;  13  Eng. 
Com,  Law  128,  which  was  an  action  by  the  indorsee 
against  the  drawer  of  a  bill,  it  appeared  that  shortly  before 
the  bill  became  due  the  acceptor  died,  and  the  bill  being 
dishonored  the  plaintiff  had  several  interviews  with  the 
person  who  acted  for  the  executrix,  in  which  he  stated  that 
the  acceptor  had  left  property  more  than  sufficient  to  pay 
all  his  debts.  It  appeared  also,  that  about  twelve  months 
after  the  bill  became  due  the  plaintiff  wrote  to  the  execu- 
trix requesting  to  be  informed  when  he  might  expect  pay- 
ment, and  the  answer  was  that  there  was  not  then  sufficient 
personal  property  to  pay  the  bill,  but  that  if  he  would  let 
the  matter  stand  over  the  executrix  would  engage  to  pay 
it  out  of  her  own  private  income ;  to  which  the  plaintiff 
replied,  that,  provided  the  interest  was  regularly  paid,  he 
would  give  a  reasonable  time.  The  interest  had  since 
been  regularly  paid  out  of  the  private  income  of  the 
executrix,  according  to  the  agreement.  Upon  this  evidence 
it  was  objected,  that  as  the  plaintiff  consented  to  give 
time  to  the  executrix  of  the  acceptor,  the  defendant,  as 
drawer,  was  discharged.  The  objection  was  overruled,  and 
a  verdict  was  found  for  the  plaintiff.  The  acceptor  of  a  bill 
of  exchange  is  considered  as  the  principal  debtor.  The  ex- 
tended time  of  payment  must  be  given  by  a  contract  that 
is  binding  on  the  holder  of  the  bill.  A  contract  without 
,  consideration  is  not  binding  on  him.  The  delay  in  suing 
is,  under  such  a  contract,  gratuitous.  Notwithstanding 
such  contract  he  may  proceed  against  the  acceptor  when 
he  pleases,  or  recover  the  amount  of  the  bill  from  the 
drawer  or  indorsers.  As  the  drawer  and  indorsers  are 
not  prevented  from  taking  up  the  bill  by  such  delay  their 
liability  is  not  discharged  by  it.     To  hold  them  discharged 
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under  such  circumstauces  would  be  to  absolve  them  from 
their  engagements  without  any  reason  for  so  doing.  In  the 
case  of  the  Antndel  Bank  vs.  Globe^  which  is  to  be  found 
in  a  note  to  Chittj/  on  Bills^  296,*  this  point  was  decided. 
There,  the  acceptor  of  a  bill  applied  to  the  holders  for  in- 
dulgence for  some  months ;  they,  in  reply,  wrote  to  the 
acceptor,  informing  him  that  they  would  give  him  the 
time  that  he  required,  but  that  they  should  expect  interest ; 
and  on  a  motion  for  a  new  trial  the  Court  of  King's  Bench 
held,  that  as  no  fresh  security  was  taken  from  the  acceptor 
the  agreement  of  the  plaintiffs  to  wait  was  without  consid- 
eration and  did  not  discharge  the  drawer.  These  cases 
are  much  stronger  than  the  present.  In  this  case  there 
was  no  agreement  for  any  particular  time,  and  the 
arrangements  made  to  pay  out  of  the  charge  for  protests 
gave  no  claim  to  the  holder  beyond  what  the  note  gave 
him.  The  liability  of  the  maker  under  the  note  still  con- 
tinued, and  the  engagement  of  the  maker  to  pay  out  of 
the  proceeds  of  protests  amounted  to  no  more  than  a  per- 
formance, to  that  extent,  of  his  original  engagement.  The 
holder  continued  entitled  to  his  money,  if  he  elected  to 
proceed  on  the  note;. and  the  indorser  was  not  precluded 
from  taking  up  the  note  and  pursuing  his  remedy  against 
the  maker.  I  am,  therefore,  of  opinion  that  on  this  second 
ground  the  complainant  is  not  entitled  to  relief. 

The  only  question  that  remains  for  consideration  is, 
whether  the  complainant  is  entitled  to  damages  on  account 
of  the  refusal  by  the  bank  to  allow  the  transfer  of  stock. 
The  defendant  relies  upon  the  articles  of  association,  which 
are  included  in  the  act  of  incorporation,  and  by  which  ^ 
it  is  provided  that  a  stockholder  being  indebted,  while  the 
debt  remains  due  and  unpaid,  his  stock  shall  not  be  trans- 
ferable; a  rule  by  which  the  stock  of  such  member  is  made 

*In  11th  Amer.  Edn.  of  1849,  p.  418.  The  case  here  cited  does  not 
seem  to  have  been  reported  ;  but  it  is  stated  in  the  note  in  Chittj,  and  also 
in  Pkilpot  M.  Bryant,  4  Bing,  721 :  18  E.  C.  L.  128. 
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subject  to  satisfy  the  debts  he  should  owe  to  the  company. 
In  Montigue  on  Set  Offy  31 ,  it  is  said,  that  if  there  is  an  express 
by-law  to  subject  the  stock  of  each  member  to  a  satisfac- 
tion of  the  debt  which  he  owes  to  the  company,  such  by- 
law is  reasonable  and  the  debt  may  be  set  off.  The  com- 
plainant being  indebted,  must,  as  a  member  of  the  com- 
pany, be  bound  by  the  articles  of  association ;  and  hence, 
I  am  of  opinion  he  could  not  transfer  his  stock ;  and  there- 
fore, as  the  refusal  on  the  part  of  the  bank  to  permit  the 
transfer  violated  no  right,  there  can  be  no  foundation  for 
the  claim  of  damages.  Upon  the  consideration  I  have 
been  able  to  give  the  case  presented,  I  am  of  opinion  the 
complainant  has  not  made  out  a  case  entitling  him  to  the 
interposition  of  this  Court  further  to  restrain  the  defendant. 

Injunction  dissolved  and  bill  dismissed. 

•  This  decree  was  reversed  by  the  Court  of  Errors  and 
Appeals,  at  the  June  Term  1834.  1  Harrington's  Rep.  369. 
The  appellate  court  differed  from  the  Chancellor  in  its 
view  of  the  proof,  and  not  upon  the  legal  principles  in- 
volved in  the  case. 
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Joshua  Bailey,  who  has  survived  Samuel  Longstreth, 
late  trading  as  Bailey  &  Longstreth,  and  William 

Cummins, 

vs. 

William  Kennedy,  and  Charles  P.  Talmadge  and  Mar- 
garet bis  wife,  et  al. 

New  Castle,  Sept,  T,  1885. 

A  debtor)  being  a  member  of  an  insolvent  partnership,  conveyed  his 
separate  real  estate  in  satisfaction  of  a  debt  due  to  a  separate 
creditor.  The  real  estate  exceeded  in  value,  to  a  considerable  amouutj 
the  debt  for  the  satisfaction  of  which  it  was  conveyed  Held,  that  the 
other  creditors  had  an  interest  in  the  ezcesSf  and  that  in  equity  the 
property  conveyed  would  he  held  as  a  security,  first  for  the  debt  due  to 
the  grantee,  and,  as  to  the  excess  of  value,  for  other  debts. 

The  real  estate  conveyed  being  the  separate  property  of  the  co-partner 
the  excess  of  value  was  bound,  first,for  his  separate  debts,  and  only  afV«r 
satisfying  these  was  it  applicable  to  the  debts  of  the  partnership. 

Bill  to  Set  Aside  a  Conveyance  of  Real  Estate. — 
This  was  a  bill  filed  by  creditors  to  set  aside  a  conveyance 
of  real  estate,  under  the  circumstances  following  : 

The  firm  of  Kennedy  and  Denning,  (of  which  William 
Kennedy,  one  of  the  defendants,  was  a  member,)  being  insol- 
vent, were  indebted  to  the  complainants,  severally ,in  sundry 
judgments.  The  defendant,  Kennedy,  was  also  separately 
indebted  in  the  sum  of  $3778.60,  with  interest  from  Janu- 
ary 18th  1818,  to  his  sister,  the  wife  of  Charles  P.  Tal- 
madge, upon  guardian  accounts  passed  by  him,  as  her  guar- 
dian, while  she  was  a  minor.  Under  these  circumstances 
Kennedy,  in  consideration  of  the  indebtedness  to  his  sister 
and  in  order  to  secure  her  from  loss,  in  June,  1820,  prior  to 
the  recovery  of  the  judgment  of  the  complainants,  conveyed 
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to  her  bis  separate  real  estate,  which  consisted  in  part  of 
an  estate  for  his  own  life,  held  in  a  farm  in  New  Castle 
County,  State  of  Delaware,  with  which  was  assigned  the 
stock  and  personal  property  thereon.  Also,  he  conveyed 
to  his  sister,  in  fee  simple,  a  farm  and  two  dwelling  houses 
held  by  him  in  Talbot  County,  State  of  Maryland. 

The  object  of  the  bill  was  to  set  aside  the  conveyance  by 
Kennedy  to  his  sister.  It  alleged  that,  upon  a  fair  settle- 
ment, nothing  was  justly  due  from  him  as  her  guardian  ; 
but  that  at  all  events  the  property  conveyed  greatly  ex- 
ceeded in  value  the  debt  appearing  by  the  guardian  ac- 
counts to  be  due  to  Kennedy's  sister;  that  Kennedy  con- 
tinued in  the  control  of  the  property,  and  received  the  rents 
and  profits  thereof;  and  that  it  was  fraudulent  and  void 
as  being  made  with  the  intent  to  defeat  creditors.  The 
prayer  was  for  an  account  of  the  personal  property  and  of 
the  rents  and  profits  of  the  real  estate,  and  that  after  apply- 
ing so  much  thereof  as  might  be  necessary  to  the  satis- 
faction of  the  debt  actually  due  to  Kennedy's  sister  the 
balance  should  be  applied  to  the  judgments  of  the  com- 
plainants ;  also,that  the  conveyance  of  the  real  estate  should 
be  declared  void  and  the  deeds  therefor  delivered  up  to  be 
canceled ;  that  the  real  estate  should  be  re-conveyed  to 
Kennedy  and  be  decreed  to  be  sold  for  the  payment  of 
judgments  against  Kennedy  and  Denning. 

The  answers  of  William  Kennedy  and  of  Charles  P.  Tal- 
madge  and  wife  admitted  the  general  facts  alleged  in 
the  bill  touching  the  indebtedness  .of  Kennedy  to  the  com- 
plainants ;  they  also  set  forth  his  indebtedness  to  his  sister, 
Mrs.  Talmadge,  and  the  conveyance  to  her  of  his  real  estate 
in  Delaware  and  in  Maryland.  They  alleged  that  Ken- 
nedy's interest  in  the  farm  in  Delaware,  was  only  an  estate 
for  his  life,  subject  to  a  judgment  for  f  800.00  which  his 
sister  had  since  been  obliged  to  pay ;  that  the  farm  was 
stocked  by  the  sister,  Mrs.  Talmadge ;  that  the  property 
in  Maryland  was  of  small  value,  the  rents  of  which  had 
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Dot  exceeded  (15  per  annum,  and  that  Kennedy  never  was 
offered  more  than  $1200  for  the  same.  The  answers 
alleged  that  the  conveyance  was  made,  not  with  intent  to 
defraud  creditors  but  in  satisfaction  of  a  debt  justly  due 
from  Kennedy  to  his  sister,  and  for  which  it  was  no  more 
than  adequate  in  value. 

Depositions  were  taken  tending  to  prove  the  rental  value 
of  the  several  tracts  of  real  estate  in  controversy,  and 
Kennedy's  continued  control  over  the  property  subsequent 
to  the  conveyance.  The  result  of  the  testimony,  so  far  as 
it  was  deemed  material,  is  stated  in  the  opinion  of  the 
Chancellor. 

The  cause  came  before  the  Chancellor,  at  the  September 
Term,  1886,  for  hearing  upon  the  bill,  answers,  exhibits, 
and  depositions. 

J.  A.  Bayard,  for  the  complainants,  insisted  that  the 
denial  of  fraud  by  the  answer  was  evasive,  and  that  it  was 
overcome  by  the  proof  of  facts  demonstrative  of  a  fraudu- 
lent intent  in  the  conveyance  of  the  real  estate. 

George  Bead,  Jr.,  for  the  defendants. 

The  denial  of  fraud  by  the  answers,  is  full  and  direct. 
There  is  not ''evidence  sufficient  to  controvert  it.  The  con- 
tinuance of  Kennedy  in  possession  was  consistent  with  the 
deed,  and  is  therefore  no  badge  of  fraud.  'Sot  does  mere 
inadequacy  of  consideration  raise  any  presumption  of  fraud, 
unless  it  be  gross,such  as  strikes  every  man  as  being  unjust. 
Then  the  question  is  whether  the  Court,  in  a  case  where  a 
conveyance  is  made  upon  a  valuable  consideration  and 
without  fraud,  will  inquire  into  the  sufficiency  of  the  con- 
sideration. Such  a  conveyance  is  good  within  the  Statutes 
of  18  and  27  Elizabeth,  which  require  only  that  the  con- 
sideration be  valuableand  the  transaction  bonajide.    Bank- 
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raptcy  or  insolvency,  have  nothing  to  do  with  the  validity 
of  the  deed.  The  question  depends  upon  bona  Jides^  and 
consideration.  6  Johns^  E.  335 ;  1  Binney's  R.  502 ;  8  T. 
R,  528.  Both  these  elements  of  a  valid  conveyance  exist 
in  this  case. 

Johns,  Jr.,  Chancellor. — The  complainants  are  credi 
tors  of  the  late  firm  of  Kennedy  and  Denning.  They  have 
proceeded  at  law  to  judgment.  The  firm  being  insolvent, 
and  also  the  individual  memberB,these  creditors  seek  relief 
in  equity,  by  impeaching,  on  the  ground  of  fraud,  a  con- 
veyanoe  made  by  Kennedy  of  a  part  of  his  real  estate  to 
his  sister,  Margaret  Kennedy,  now  Margaret  Talmadge. 
The  grantee  took  the  conveyance  in  payment  and  discharge 
o#a  separate  debt,  the  grantor  conveying  his  separate 
property.  The  consideration  for  the  entire  property  con- 
veyed was  the  balance  ascertained  by  the  proper  officer  to 
be  due  from  Kennedy,  as  the  guardian  of  his  sister,  on  the 
settlement  of  his  guardian  account,  to  the  amount  of 
$8778.50. 

The  conveyance  was  of  a  life  estate  in  Kennedy  in  a 
farm  situated  in  St.  George's  Hundred,  in  the  State  of  Del- 
aware, by  deed  dated,  June  1820,  for  the  express  consid- 
eration of  $8000.00.  The  annual  rental  value  of  this  farm, 
may  be  taken  upon  the  proof  to  have  been  $600.00.  The 
property  in  Maryland  appears  to  have  comprised  two  dwell- 
ing houses  and  a  farm.  The  two  dwelling  houses  were 
worth  together,  a  rental  of  $24.00  per  annum,  and  the  farm 
was  worth  $95.00  per  annum.  Thus  the  total  annual 
value  of  the  property  conveyed  may  be  set  down  at 
$719.00.  The  annual  interest  upon  the  debt  due  from 
Kennedy  as  guardian,  would  be  about  $226.00,  which  sum 
bring  deducted  from  the  annual  rental  of  ^719.00,  leaves 
$493.00,  as  the  excess  of  rentover  interest.  This  sum  if 
regularly  applied  would,  in  sixteen  years,  be  sufficient  fully 
to  discharge  the  debt  due  from  the  guardian,  and  leave  a 
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considerable  surplus,  not  less  in  amount  than  the  sum 
of  $4000.00. 

I  have  gone  into  this  calculation,  only  to  ascertain  the 
effect  and  operation  of  this  conveyance  by  Kennedy  to  his 
sister,  supposing  the  possession  of  Kennedy  to  have  been 
consistent  with  the  deed. 

The  conveyance  in  this  case,  being  prior  to  the  Act  of 
Assembly  relative  to  assignments  by  debtx)rs,  is  not 
affected  by  the  provision  of  that  act  which  avoids  any 
preference  among  creditors  given  by  a  debtor  in  contem- 
plation of  insolvency.  At  the  time  when  the  conveyance 
in  this  case  was  made,  a  debtor  had  the  power  to  prefer 
any  creditor ;  but  all  such  transfers  of  property  as  modes 
of  payment  must  necessarily  be  subject  to  the  conside  a- 
tion  of  relative  value.  They  were  allowed,  prior  to  tne 
Act  of  Assembly,  upon  the  principle  that  a  debtor  had  a 
right  to  apply  his  property  in  discharge  of  his  debts  ;  and, 
as  he  might  confess  a  judgment  and  thus  give  a  prefer- 
ence to  one  creditor,  he  was  allowed  by  assignment  to 
transfer  his  property  for  the  benefit  of  his  creditors,  and  in 
such  mode  of  conveyance  to  prefer  any  creditor.  As  the 
whole  proceeding  is  based  on  the  principle  of  payment,  it 
would  be  wrong  to  extend  it  so  as  to  allow  a  debtor  to 
convey  all  his  property  to  a  single  creditor,  if  it  greatly 
exceeds  in  value  the  amount  of  the  debt  due.  For,  by  so 
much  as  the  property  conveyed  exceeds  in  value  the  debt, 
it  would  be  a  gift,  a  mere  gratuity,  a  voluntary  convey- 
ance,-and,  if  permitted  to  8tand,it  would  enable  the  debtor 
to  place  his  property  out  of  the  reach  of  his  creditors, 
exceptthe  one  he  chose  to  prefer,  and  with  whom  he  might, 
by  collusion,  so  arrange  matters  as  to  enjoy  all  the  benefits 
of  the  fraud.  Hence,  in  all  transfers  like  the  present, 
which  is  not  an  assignment  in  trust  for  the  benefit  of  credi- 
tors but  an  absolute  conveyance,  it  is  essential  to  consider 
the  value  of  the  property  conveyed  and  for  which  the 
debt  is  the  consideration.    If  it  greatly  exceeds  the  amount 
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due,  then,  as  to  such  excess,  the  other  creditors  have  an 
interest,  and  are  entitled  to  haye  the  excess  applied  in  dis- 
charge of  their  debts.  This  is  eflTected  in  equity  by  con- 
sidering the  property  conveyed  as  a  security, — ^first,  to  the 
grantee,  and  on  his  being  fully  paid,  then  that  the  balance 
be  applied  to  the  other  creditors. 

As  I  am  of  opinion  in  this  case  that  the  value  of  the 
property  conveyed  greatly  exceeded  the  amount  of  the 
of  the  debt  due;  and  considering  also  that  the  circum- 
stances attending  the  transaction  are  suspicious,  I  shall 
direct  an  account,  as  prayed  for  by  the  bill.  It  should  be 
observed,  however,  that  this  was  the  separate  property  of 
Keunedy  and  that  the  complainants  are  proceeding  to  col- 
lect a  partnership  debt.  The  separate  creditors  of  Ken- 
nedy must  be  allowed  to  come  in  and  be  first  satisfied 
before  the  fund  arising  from  the  separate  property  can  be 
applicable  to  partnership  debts  due  from  Kennedy  and 
Denning. 


Eliza  E.  Coohran,  bt  hbr  Trustee,  Arnold  Naudain, 


vs. 


Richard  E.  Cochran,  Albert  G.  Lewis,  Jefferson  Lewis 

AND  PuoGiON  Lewis. 

New  CastUy  Feb.  T.  1886. 

It  is  no  groand  for  relief  in  equity  that  the  debtor  in  a  judgment  is  deceas- 
ed and  that  there  is  no  personal  representative  of  his  estate.  The 
creditor  has  sufficient  remedy  at  law  by  raising  an  administration. 
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This  was  a  bill  in  equity  for  the  collection  of  a  bal- 
ance due  upon  a  judgment,  in  the  alleged  absence  of  a  rem- 
edy at  law.  The  judgment  was  for  the  sum  of  $2367.58, 
recovered  May  15th,  1809,  in  the  Superior  Court  for  New 
Castle  County,  at  suit  of  James  Couper  Jr.,  guardian  of 
Eliza  Evans  vs.  Thomas  Boulden,  administrator  c.  t.  a. 
of  Philip  Lewis,  deceased.  Eliza  Evans  afterward  inter- 
married with  Richard  E.  Cochran,  to  whom,  after  the  mar- 
riage, July  20th  1812,  the  judgment  was  assigned  by  the 
guardian,  there  being  then  due  a  balance  of  $847.70.  Af- 
terward, October  I5th,  1824,  Richard  E.  Cochran  assigned 
the  same  judgment  to  Arnold  Naudain,in  trust  for  the 
separate  use  of  his  wife,  Eliza  E.  Cochran.  Thomas  Boul- 
den, administrator  c.  t.  a.  of  Philip  Lewis,  deceased, 
the  defendant  in  the  judgment,  was  now  dead,  and  no  ad- 
ministrator de  bonis  non  had  been  appointed.  The  bill  was 
filed  in  order  to  recover  payment  out  of*  the  real  estate  of 
Philip  Lewis  deceased, — the  defendants,  Albert  Gallatin 
Lewis,  Jefferson  Lewis  and  Phocion  Lewis,  being  his  heirs 

at  law  and  next  of  kin. 

* 

The  answer  set  up  as  a  defence  the  staleness  of  the  de- 
mand, and  alleged  sundry  circumstances  raising  a  strong 
presumption  that  the  judgment  had  been  paid,  or  in  some 
way  discharged.  But  the  defence  mainly  relied  on  at  the 
hearing  was  that  no  process  had  been  taken  at  law  to  col- 
lect the  debt  out  of  the  personal  estate  of  defendant  in  the 
judgment,  Philip  Lewis  deceased. 

The  cause  came  before  the  Chancellor,  at  the  February 
T.  1886,  for  a  hearing  upon  the  bill,  answers,  exhibits  and 
depositions. 

R,  H.  Bayard^  for  the  complainant. 

This  is  a  cfiose  in  action  belonging  to  the  wife  and  is 
the^subject  of  a  trust.  That  is  sufficient  to  bring  the  case 
within  the  jurisdiction  of  this  Court.    But  additionally. 


CocHBAN  V.  Cochran,  et  al.  19 

Opinion. 


the  complainant  is  without  a  remedy  at  law,  there  being 
no  personal  representative  of  the  debtor  in  the  judgment. 

J.    WcdeSj  for  the  defendants. 

The  complainant  is  not  without  remedy  at  law.  It  does 
not  appear  that  there  is  not  sufficient  personal  estate  of 
Lewis  to  pay  this  debt.  The  complainant  has  it  in  his  power 
to  raise  an  administration  and  obtain  payment  of  the  debt. 
The  Court  will  not  proceed  against  the  land ;  at  least,  until 
the  personal  estate  appears  to  have  been  exhausted, 

Johns  Jr.,  Chancellor. — The  complainant,  by  the  bill 
filed  in  this  case,  is  seeking  the  recovery  of  a  sum  of  money 
due  under  a  judgment  assigned  to  Arnold  !N'audain. 

The  legal  title,  it  is  alleged,  has  been  transferred  by  the 
assignment  to  Arnold  Naudain  in  trust.  The  object  of  the 
present  suit  is  to  enforce  the  legal  right  by  putting  the  as- 
signee in  possession  of  the  money  due  on  th-e  judgment. 
There  is  no  question  raised  relative  to  the  application  of 
the  fund.  The  case  presents  a  claim  founded  upon  a  legal 
right  and  prosecuted  by  a  party  entitled  to  pursue  his  le- 
gal remedy  in  the  name  of  the  plaintiff  in  the  judgment, 
unless  interrupted  by  any  equity  which  might  exist  in 
favor  of  the  representatives  of  Philip  Lewis,  dec'd. 

The  only  ground  on  which  the  jurisdiction  of  this  Court 
is  supposed  to  embrace  the  complainant's  case  arises  from 
the  want  of  a  party  defendant  at  law,  there  being  no  per- 
sonal representative.  But  this  is  not,  I  apprehend,  such  a 
defect  as  deprives  the  party  of  his  remedy  at  law.  The  cred- 
itor has  a  right  to  take  out  letters  of  administration,  and 
if  there  are  personal  assets  he  may  satisfy  his  debt  by  re- 
tainer; if  not,  then  on  application  to  the  Orphans  Court 
he  can  obtain  an  order  for  the  sale  of  the  intestate's  real 
estate,  and  thus  reach  the  land  and  render  it  available  as 
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a  fund  to  pay  and  discharge  the  judgment.  Hence,  I  am 
of  opinion  that  in  the  present  case  the  remedy  at  law  is 
sufficient ;  and,  therefore,  without  deciding  upon  the  ques 
tian  of  right,  I  remit  the  complainant  to  his  remedy  at 
law  and  order  the  bill  to  be  dismissed;  the  complainant 
to  pay  the  costs. 


William  Nbwbll  and  Samusl  Nbwell, 

vs. 

Evan    F.   Morgan,  Mary  E.  Morgan,  Eliza    Morgan, 
Thomas  E.  Morgan  and  Catharine  S.  Morgan. 

Sussex,  March  T.  1886. 

The  o/cfe«<  judgment  creditor  at  law,  haying  obtained  a  decree  in  equity  set- 
ting aside  a  fraudulent  conveyance  to  the  debtor's  children  of  land  pur- 
chased by  him  prior  to  the  recovery  of  the  judgment,  is  not  entitled  to 
a  preference  in  equity  in  the  distribution  of  the  proceeds  of  the  land 
sold  under  a  decree  In  such  case  the  equitable  doctrine  of  distribu- 
ting assets  among  creditors  pari  pa«nc  applies. 

Equity  will  recognize  and  give  effect  to  ajudicial  preference  at  law  by  judg- 
ment or  execution  ;  but  such  judicial  preference  arises,  not  out  of  the 
speed  of  the  parties  in  pressing  their  claims  at  law  but  out  of  their  hav- 
ing obtained  a  prior  legal  lien  upon  the  property  in  controversy. 

Bill  by  creditors  to  set  aside  a  fraudulent  convey- 
ance.— The  defendant,  Evan  F.  Morgan,  purchased  from 
Daniel  Godwin  a  house  and  two  lots,  situated  in  Lewis, 
Sussex  County,  taking  a  conveyance  of  the  property  in  fee 
simple  to  his  children.  The  deed  recited  a  consideration  of 
%2QQ().0Q^aspaidby  Evan  F.  Morgan-,  the  consideration  in 
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fact  consiBting  of  a  stock  of  store  goods  which  Morgan  ex- 
changed for  the  house  and  lots.  The  deed  was  duly  acknowl- 
edged on  the  4th  of  November,  1831,  and  recorded  on  the 
25th  of  September,  1832.  At  the  time  of  this  purchase  and 
conveyance  Morgan  was  indebted  to  sundry  persons,  and 
among  others  to  the  complainants,  for  goods  to  the  value  of 
$664.39.  The  goods  sold  by  the  complainants  to  Morgan 
were  part  of  the  stock  with  which  he  purchased  the  house 
and  lots.  On  the  7th  day  of  March,  1831,  Morgan  gave 
the  complainants  his  judgment  bond  for  $483.39,  a  balance 
then  due  on  their  account,  payable,  with  interest,  at  twelve 
months;  on  which  bond  judgment  was  entered  the  next  day 
in  the  Superior  Court  for  Sussex  County,  and  at  the  expi- 
ration of  twelve  months  a^/?m/acia5  was  issued,  returnable 
to  the  April  Term,  1833.  The  Sheriff  returned  a  sale  of 
goods  and  proceeds  applied  to  prior  executions.  The  com- 
plainants, for  themselves  and  other  creditors,  then  filed  this 
bill  against  Evan  F.  Morgan  and  his  children,  setting  forth 
the  above  stated  facts;  alleging  further  that  Evan  F.  Mor- 
gan had,  notwithstanding  the  conveyance  to  his  children, 
remained  in  possession  of  the  property,  holding  and  using 
it  as  his  own ;  and  it  charged  that  the  sale  and  conveyance 
was  a  fraud  upon  his  creditors.  The  bill  prayed  that  the 
conveyance  might  be  decreed  to  be  fraudulent  as  against 
the  complainant  and  other  creditors;  that  the  title  might  be 
considered  as  having  vested  in  JSoan  F.  Morgan  from  the  date 
of  the  deed  ;  that  he  might  be  held  to  be  a  trustee  &c ;  and 
for  general  relief. 

The  answer  denied  the  charge' of  fraud  and  the  equity 
of  the  complainants  to  relief. 

The  cause,  being  put  at  issue  and  proof  taken,  came  be- 
fore the  Chancellor,  at  the  Feb.  T.  1835,  for  a  hearing 
upon  the  bill,  answer,  exhibits  and  depositions ;  upon 
which  a  decree  was  rendered,  declaring  the  conveyance 
•fraudulent  and  void  as  against  creditors  of  Evan  F.  Mor- 
gan, and  directing  that  the  defendants  pay  to  the  complain- 
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ants  $570.96,  the  amount  then  due  on  their  judgment,  in 
three  months,  or  otherwise  that  the  premises  in  controver- 
sy should  be  sold  and  the  proceeds  brought  into  Court. 

Pursuant  to  this  decree  the  premises  were  sold  by  the 
Sheriif,  on  the  18th  of  July,  1835,  for  $1130.  On  the  22d 
of  September,  1835,  the  sale  was  returned  and  confirmed, 
and  the  money  brought  into  Court.  On  the  23d  of  Sep- 
tember, 1835,  certain  other  creditors  of  Morgan,  who  had 
not  been  parties  to  the  proceeding  for  setting  aside  the  con- 
veyance, filed  their  petition,  praying  to  be  admitted  to  come 
in  as  parties  under  the  decree  and  to  share  in  the  distri- 
bution of  the  fund.  An  account  was  thereupon  taken  of 
the  creditors  of  Evan  F.  Morgan,  for  ascertaining  the 
amoant  of  these  debts  and  their  priorities  at  law.  From 
this  account  the  complainants  were  found  to  be  the  oldest 
judgment  creditors  of  Morgan. 

The  cause  was  heard  before  the  Chancellor,  at  the  March 
T.  1836,  on  the  question  of  the  distribution  of  the  pro- 
ceeds of  sale  among  the  creditors. 

E.    Wootterij  for  the  complainant. 

E,  D.  CuUeriy  for  the  creditors. 

Johns,  Jr.,  Chancellor.  My  first  impressions  were  in 
favor  of  the  preference  claimed  for  the  complainants. 

I  have  no  doubt  that  wherever  afeyairight  has  been  es- 
tablished it  will  be  recognized  in  equiti/.  Wherever  a  par- 
ty has  established  a  judicial  preference  at  law,  by  judgment 
or  e3tecution,a  court  of  chancery  will  recognize  such  prefer- 
ence and  give  effect  to  the  right.  But  the  term  judicial  pref- 
erence is  not  used  with  reference  to  the  speed  of  the  par- 
ties in  pressing  their  claims  at  law,  but  with  reference  to 
their  having  obtained  a  prior  legal  lien  upon  the  property. 
In  this  case  no  such  legal  lien  was  obtained  by  the  complain-  * 
ants.     Their  judgment  never  bound  the  property  at  law. 
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No  claim  could  be  asserted  against  the  property,  or  the 
fund  arising  from  it,  otherwise  than  through  a  court  of 
equity.  Considering,  then,  that  none  of  the  creditors  have 
obtained  a  legal  priorityy  I  must  treat  their  equities  as 
equal,  and  adopt  the  principle  of  pari  passu  distribution. 

Decree  accordingly. 

On  appeal,  the  Court  of  Errors  and  Appeals,  at  the  June 
T.  1887,  affirmed  the  decree  of  the  Chancellor,  so  far  as  it 
had  declared  the  conveyance  of  the  property  to  be  fraud- 
ulent and  void  and  had  directed  a  sale  ;  but  the  appellate 
court  held  that  the  complainants  had,  by  their  superior 
diligence  at  law,  gained  a  preference  in  equity,  and  were 
entitled  to  be  first  paid  out  of  the  fund — the  other  cred- 
itors taking  the  residue  pari  passu.  2.  JBarring.  R.  225. 


John  Cloud,  Adm'r.  of  Ann  Elizabbth  Eiblbr, 

vs. 
Jaoob  Whitbman,  Exr.  of  Jacob  Whiteman,  Dbcbasbd. 

New  Cattle,  Feb.  T,  1887. 

The  relief  granted  in  eqaity  must  be  according  to  the  cat e  made  bj  the  bill. 

Bill  against  one  charging  him  as  executor  for  payment  of  a  legacy,  will  not 
anthorize  a  decree  against  him  personally,  as  deoUee  of  land  charged 
wUh  the  legaqf. 

The  prayer  for  general  relief  does  not  sustain  such  a  decree. 

Bllili    FOB    RAISING  A   LBOACT    OUT    OF    RBAL     BSTATB. — 

This  ca^e  arose  upon  the  will  of  Jacob  Whiteman,dece^sedy 
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dated  April  15th,  1826.  The  testator,  after  first  directing 
the  payment  of  all  his  just  debts  and  funeral  expenses, 
devised  to  his  son,  Jacob  Whiteman,  in*fee  simple,  a  tract 
of  land,  being  part  of  the  plantation  on  which  the  testator 
then  resided.  He  further  devised  to  his  son  Christian,  in 
fee  simple,  a  tract  of  land  then  occupied  by  Christian  ;  and 
also  bequeathed  ta  his  said  son,  three  hundred  dollars,  to 
be  paid  to  him  in  three  years  after  the  testator's  decease. 
The  testator  then  bequeathed  sundry  other  legacies  to 
children,  all  being  made  payable  at  a  date  subsequent  to 
his  decease,  as  follows  :  to  his  son,  John  Whiteman,  $300, 
to  be  paid  to  him  in  three  years  after  the  testator's  decease ; 
to  his  daughter,  Nancy  Whiteman,  J300,  to  be  paid  to  her 
in  three  years  after  his  decease ;  to  his  daughter,  S^rah 
Whiteman,  $300,  to  be  paid  to  her  in  three  years  after  his 
decease;  "  each  of  them,  my  said  four  children,  to  be  paid 
the  sum  of  three  hundred  dollars  as  aforesaid,  in  three 
years  after  my  decease,  by  my  aforesaid  son,  Jacob  White- 
man.''  The  testator  then,  after  making  a  few  small 
specific  bequests,  further  bequeathed  to  his  aforesaid  son, 
Jacob  Whiteman,  all  his  "personal  or  moveable  property," 
of  any  kind  he  had,  besides  what  he  had  thereinbefore  left 
him,  his  said  son,  Jacob  Whiteman;  "whom,"  the  testator 
proceeds  to  say,  '*  I  do  hereby  nominate,  ordain  and 
appoint  whole  and  sole  executor  of  this  my  last  will  and 
testament." 

The  testator  died  in  September,  1832,  and  Jacob  White- 
man,  the  son,  proved  the  will  and  took  letters  testa- 
mentary. By  his  testamentary  accounts,  duly  filed,  it 
appeared  that  the  personal  estate  of  the  testator  was 
exhausted  by  debts  and  funeral  expenses,  leaving  no 
personal  fund  applicable  to  the  legacies.  Wancy  (or  Ann) 
Whiteman  intermarried  with  Samuel  Kibler,  and  after- 
ward died  on  the  18th  of  November,  1833,  within  three 
years  after  the  testator's  decease.  She  left  issue,  a 
daughter,  who  intermarried  with  the  complainant,  John 
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Cloud.  The  bill  was  filed  by  Cloud,  as  tbe  administrator 
of  AnnKibler,  deceased,  the  legatee,  seeking  to  recover  tbe 
legacy,  with  interest  from  the  time  when  the  legacies  were 
made  payable.  The  bill,  however,  did  not  in  form  seek 
to  charge  the  defendant  as  devisee  of  the  land  devised  to 
him,  but  charged  him  (W  executor  of  the  testator.  It  con- 
tained a  specific  prayer  for  relief,  that  "  if  the  said  Jacob 
Whiteman  shall  not  admit  assets  of  the  said  testator  to  answer 
the  said  legacy  J  then  that  an  account  may  be  taken  of  the  estate 
and  effects  of  the  said  testator  which  have  been  possessed  or  re- 
ceived by  the  said  Jacobs  or  by  any  other  person  by  his  order  or 
to  his  M56,  and  that  the  same  may  be  applied  in  a  due  course  of 
administration.'  The  bill  then  closed  with  a  prayer  for 
*  general  relief  in  the  usual  terms  and  for  a  subpcena, 
which,  from  the  indorsement  on  the  bill  appeared  to  have 
been  issued  against  Jacob  Whiteman  as  executor  of  Jacob 
Whiteman,  deceased. 

The  answer  admitted  the  statements  in  the  bill  gener- 
ally, but  denied  that  the  defendant  had  any  assets  appli- 
cable to  the  legacy,  and  showed  that  as  executor  he  had 
made  a  full  and  true  settlement  of  the  estate  before  the 
Register  of  Wills  on  the  18th  of  March,  1834,  by  which  it 
appeared  that  the  whole  personal  estate  was  exhausted, 
and  that  there  was  a  balance  overpaid  by  the  executor  of 
1542.62. 

The  cause  came  before  the  Chancellor  at  the  Feb.  T. 
1887,  for  a  hearing  upon  the  bill,  answer  and  exhibits. 

W.  H.  Rogers,  for  the  complainant. 

J.  WdUSj  for  the  defendant. 

The  questions  argued  related  to  the  construction  of  the 
will — whether  the  legacy  bequeathed  to  Mrs.  Kibler  was 
a  charge  on  the  real  estate  devised  to  the  defendant ;  and 
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if  80,  whether  it  had  sunk  into  the  residue  upon  her  death 
before  the  day  appointed  for  payment.  No  question  was 
raised  before  the  Chancellor  as  to  the  frame  of  the  bill. 

The  Chancellor,  at  the  hearing,  doubted  whether  this 
will  charged  the  pecuniary  legacies  on  the  land,  and  was 
of  opinion  that  if  such  charge  existed  it  had  sunk  into  the 
residue  for  the  benefit  of  the  devisee  on  the  death  of  Mrs. 
Kibler.  He,  therefore,  dismissed  the  complainant's  bill. 
He  afterward  expressed  a  change  of  opinion  upon  the 
points  above  stated,  but  adhered  to  his  decree,  upon  the 
ground  that  the  bill  being  filed  against  the  defendant,  as 
executor  of  the  testator,  he  could  not  in  this  suit  be  charged 
as  devisee  of  the  land,  and  in  respect  of  the  land.  The 
charge  is  personal  to  the  son,  and  not  as  representative  of 
the  testator's  estate,  in  which  capacity  there  is  no  liability, 
and  no  fund  in  his  hands  applicable.  The  relief  granted 
in  equity  must  be  according  to  the  case  made  by  the  bill. 
The  prayer  f^r  general  relief  does  not  meet  such  a  case. 

On  appeal  the  decree  of  the  Chancellor,  dismissing  the 
bill,  was  affirmed  by  the  Court  of  Errors  and  Appeals,  at 
the  June  Term  1888,  upon  the  ground  that  the  bill 
charged  the  defendant  only  as  executor,  in  which 
character,  having  no  assets,  he  was  not  liable. 
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Frances  L.  Cochran, 

vs. 

Dr.  James  Couper,  Administrator  of  Dr.  Thomas 

Evans,  deceased. 

New  CatiUj  Feb.  T.  1887. 

A  final  decree,  entered  upon  the  record  and  signed  bj  the  Chancellor,  dis* 
missing  the  bill,  and  not  directed  to  be  without  prejudice,  is  a  bar  to 
another  bill  filed  between  the  same  parties  for  the  same  subject  matter. 

Praciice  as  to  rehearings  and  bills  of  review. 

The  eomplainanti  a  married  woman,  had  filed  a  previous  bill  in  equity  for 
arrearages  of  an  annuity,  claiming  to  recover  9ui  juris  on  the  ground 
of  a  divorce  The  bill  was  dismissed  for  want  of  proof  of  the  divorce. 
ffeld,  that  the  decree,  not  being  direcced  to  be  without  prejudice,  was 
a  bar  to  the  present  bill  filed  against  the  same  defendant  for  the  same 
subject  matter. 

Bill  in  Equity  for  arrbaraobs  of  an  annuity. — The 
complaiDant  was  entitled,  under  the  will  of  her  first  hus- 
band. Dr.  Thomas  Evans,  deceased,  to  an  annuity  of  £24. 
Evans  died  in  the  year  1796.  Letters  testamentary  on  his 
estate  were  granted  to  his  executors,  who  passed  sundry 
testamentary  accounts  and  died.  Dr.  James  Couper  then 
became  administrator  d.  b.  n.,  c.  t.  a.  He  passed  an  ac- 
count in  1812,  showing  a  balance  of  $456.03,  to  be  disposed 
of  according  to  the  will  of  the  testator.  The  complainant 
intermarried  with  Joseph  W".  Cochran,  from  whom  she 
was  divorced  by  an  Act  of  the  General  Assembly.  A  bill 
in  equity  between  the  same  parties  was  filed  in  this  Court, 
at  the  February  Term  1831,  setting  forth  the  above  facts, 
and  praying  a  decree  against  the  defendant,  as  administra- 
tor d.  b.  n.,  c.  t.  a.  of  Thomas  Evans,  deceased,  for  the 
payment  of  certain  alleged  arrears  of  the  said  annuity ;  the 
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complainant,  though  a  married  woman,  seeking  to  recover 
sui  juris  on  the  ground  of  the  divorce.  Upon  answer  filed 
and  issues  joined  the  cause  came  before  the  Chancellor  for 
hearing  at  the  February  Terra,  1833,  and  on  the  4th  of 
May,  1833,  a  decree  was  entered  upon  the  record  and 
signed  by  the  Chancellor,  dismissing  the  bill  "  because  of 
the  want  of  proof  of  a  material  allegation,  to  wit,  the 
divorce  of  the  complainant/'  Thereupon,  an  appeal  was 
taken  to  the  Court  of  Errors  and  Appeals,  which  affil*med 
the  decree  of  the  Chancellor. 

The  present  is  a  bill  between  the  same  parties,  setting 
forth  substantially  the  same  state  of  facts  and  praying 
similar  relief. 

The  answer  of  the  defendant  alleged  that  the  assets  col- 
lected by  the  defendant,  as  administrator  d.  b.  n.,  c.  t.  a.  of 
Dr.  Thomas  Evans,  deceased,  were  paid  to  other  demands, 
and  that  nothing  was  applicable  to  the  complainant's 
annuity.  The  defendant  also  set  up,  as  a  bar  to  this  suit, 
the  former  bill  of  the  complainant  and  the  decree  made 
thereon,  as  being  final  and  conclusive  of  the  subject  matter. 

The  cause  came  before  the  Chancellor,  at  the  February 
Term,  1837,  for  a  hearing  upon  the  bill,  answer  and 
exhibits. 

Jl  Wales y  for  the  complainant. 

The  dismissal  of  a  bill  in  equity  does  not  always  operate 
as  a  bar  to  another  proceeding  for  the  same  subject  matter. 
To  have  this  effect  there  must  have  been  a  hearing  upon 
full  proofs  and  exhibits.  Such  was  not  the  case  here. 
Mitford's  Eq.  PI  89:  Chanc.  Cos.  241.  In  1  Atk.  R.  571,  a 
bill  dismissed  for  want  of  prosecutioji  was  held  to  be  no 
bar.  In  2  Atk.  R.  44,  a  bill  by  a  person  not  having  the 
right  to  sue  was  dismissed.  After^'ard  he  acquired  the 
right,  and  the  former  proceedings  were  held  to  be  no  bar. 
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It  is  not  anfreqaent,  where  there  is  a  proper  case  for  it, 
that  a  bill  is  dismissed  without  prejudice.  If,  in  point  of 
fact,  the  case  were  one  in  which,  under  the  circumstances, 
the  proceedings  ought  not  to  be  a  bar,  the  omission  of  the 
formal  words  in  the  decree  should  not  preclude  a  party  of 
his  right.  It  is  a  subject  within  the  sound  discretion  of 
the  Chancellor.  That  the  present  case  is  one  of  that  class 
appears  from  the  ground  of  the  dismissal  of  the  former 
bill,  as  set  forth  on  the  face  of  the  decree.  The  ground 
was  a  failure  in  the  proof  of  the  divorce  of  the  complain- 
ant— a  ground  not  going  to  the  merits  of  the  claim,  but 
only  affecting  the  character  in  which  the  party  sued.  Such 
a  case  is  within  the  principle  of  the  decision  in  2  Atkins. 

W.  H.  RogerSj  for  the  defendant,  relied  upon  what  he 
insisted  to  be  a  settled  rule  of  practice,  not  to  be  drawn  into 
question,  that  a  dismissal  on  hearing,  and  not  in  terms 
directed  to  be  without  prejudice,  is  a  bar.  Coop.  Eq.  PL 
270. 

Johns,  Jr.,  Changbllor. — The  preliminary  question 
presented  in  this  suit,  if  in  favor  of  the  defendant,  must 
necessarily  decide  the  case.  It  relates  to  the  effect  and 
operation  of  the  former  decree,  which  is  relied  on  by  the 
defendant  in  his  answer  as  conclusive.  It  is  admitted  that 
the  bill  filed  in  this  cause  is  between  the  same  parties  and 
for  the  same  matter  in  regard  to  which  the  former  decree 
was  made.  The  complainant  insists  that  the  decree  here- 
tofore entered  and  signed  should  be  considered  as  made 
without  prejudice,  and  ought  not  to  be  allowed  such  an 
effect  as  to  preclude  him  from  proceeding  by  an  original 
bill.  In  support  of  this  opinion  it  is  insisted  that  matter 
apparent  on  the  face  of  the  decree  shows  it  was  not  a 
decision  upon  the  merits ;  and,  therefore,  it  ought  not  to 
be  a  bar.  If  this  be  the  rule  of  practice  in  a  court  of 
equity,  then  in  all  cases  in  which  the  complainant  fails, 
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either  for  want  of  due  or  sufficient  proof  or  by  the  mis- 
management of  his  cause,  and  a  decree  is  had  against 
him,  it  would  require  the  court  again  to  reinstate  him ;  and, 
on  ^n  original  bill,  to  make  a  decree  which  might  be 
directly  opposed  to  the  one  already  pronounced,  entered, 
signed,  and  existing  in  full  force,  and  which  the  Chancellor 
has  no  authority  to  expunge.  This  would  present  the 
singular  inconsistency  of  opposite  and  contradictory  de- 
crees on  the  docket  of  the  court  between  the  same  parties 
in  the  same  cause.  To  avoid  such  consequences  the  rule 
of  practice  has  been  established,  that  when  a  decree  has 
been  obtained,  and  the  same  is  enrolled,  the  cause  cannot 
be  reheard  upon  petition  ;  and  the  party  aggrieved  can,  in 
no  case — not  even  where  the  decree  was  on  a  bill  taken  pro 
confesso  ;  Ogilvie  v,  Herne^  13  Ves,  Jr.  R,  564 ;  or  requires 
explanation  ;  Head  v,  Hdmsley,  1  Ch,  Ca.  44 — set  aside  the 
decree  or  obtain  relief  against  it  by  original  bill,  or  colla- 
terally, as  by  another  bill  for  the  same  cause;  Earl  of 
Darlington  v.  Paltney,  3  Ves.  Jr,  R.  386 ;  for  then,  as  is 
stated  in  the  case  of  Ogilvk  v.  Heme^  13  Ves.  Jr,  R,  564,  the 
decrees  of  the  court  would  be  contradictory,  which  would 
breed  the  utmost  confusion.  The  only  remedy,  therefore, 
in  such  case  is  by  a  bill  to  set  aside  the  decree  for  fraud  ;  3 
Atk.  R,  811;  or  a  bill  of  review,  which  lies  against  those 
who  were  parties  to  the  original  bill  and  against  them 
only ;  3  Ch.  Reps.  94 ;  and  must  be  either  for  error  apparent 
on  the  face  of  the  decree  or  upon  some  new  matter,  as  a 
release,  receipt  &c.  proved  to  have  been  discovered  since ; 
for,  unless  the  relief  were  confined  to  such  new  matter,  it 
might  be  made  use  of  for  a  vexatious  purpose,  to  be  oppres- 
sive to  the  other  side,  and  so  the  cause  would  never  be  at 
rest.  2  Madd.  Ch.  Pr.  537.  Hence,  the  general  rule  is 
that  a  final  decree  enrolled,  or,  according  to  our  course  of 
practice  in  Delaware,  entered  and  signed,  can  only  be 
afiected  by  appeal  or  bill  of  revivor.  If  the  decree  has 
been  entered  but  not  signed  by  the  Chancellor,  then  it 
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may  be  reconsidered  on  petition  to  rehear,  or  on  a  supple- 
mental bill  in  the  nature  of  a  bill  of  revivor.  If  no  pro- 
ceeding has  been  taken  to  affect  the  decree  in  the  manner 
prescribed  by  this  long-established  rule  of  practice,  then, 
should  the  complainant  against  whom  the  decree  has  been 
made  attempt  to  bring  the  same  parties  and  the  same 
subject  matter  before  the  Court,  the  defendant  may  plead 
the  former  decree,  setting  forth  do  much  of  the  former 
bill  and  answer  as  to  show  that  the  same  point  was  then 
in  issue.     CkM  v.  Gibson,  2  Atk.  E.  608. 

This  rule  of  practice,  as  I  have  stated  it,  has  been  too 
long  established  to  allow  either  its  propriety  or  utility  to 
be  now  questioned.  It  affords  ample  means  of  relief  in  all 
cases  in  which  parties  injured  by  decrees  are  attentive  to 
their  rights  and  avail  themselves  of  the  appropriate  remedy. 

If,  then,  the  decree  pronounced  heretofore  and  relied  on 
by  defendant  in  his  answer  is  final  and  has  been  entered 
and  signed,  it  is  conclusive  unless  embraced  within  the 
exceptions  to  the  general  rule.  As  I  have  already  observed, 
the  complainant  insists  that  it  comes  within  the  reason  of 
the  exception,  and  is  the  same  as  a  decree  dismissing  a  bill 
without  prejudice.  We  will  therefore  advert  to  the  de- 
cree, and  consider  the  reason  why  a  party  whose  bill  is  dis- 
missed, without  prejudice,  is  allowed  to  file  a  new  bill.  It 
does  appear  to  me  that  there  is  a  very  material  and  essen- 
tial difference  between  a  decree  which  declares  that  its 
effect  shall  not  prejudice  and  one  which,  omitting  such 
declaration  as  to  its  effect  and  operation,  expresses  in 
terms  the  reason  why  it  is  pronounced.  If  this  statement 
of  the  distinction  does  not  render  the  difference  apparent 
I  cannot  then  discover  any  sound  reason  why  in  all  cases, 
where  the  complainant  fails  for  want  of  proof  he  should 
not  be  allowed  to  file  a  new  bill.  The  statement  of  the 
fact  in  the  decree  as  a  reason  for  dismissing  the  bill  cannot 
alter  the  right,  if  for  failure  on  such  ground  the  complain- 
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ant  would  not  be  entitled  to  file  a  new  or  original  bill. 
And  it  must  necessarily  lead  to  the  recognition  of  the 
right  of  a  complainant  to  renew  his  proceedings  until  he 
corrects  every  possible  error  he  might  commit,  although 
he  has  had  a  hearing  of  his  cause. 

The  reason  of  the  rale  allowing  a  party  whose  bill  is 
dismissed  without  prejudice  to  file  a  new  bill  is  manifest. 
By  the  terms  of  the  decree  the  right  is  preserved.  The 
words  "without  prejudice"  have  reference  to  the  effect  and 
operation  of  the  decree  itself.  Decrees  in  this  form  are 
not  allowed  unless  in  cases  where,  from  peculiar  circum- 
stances, they  become  essential  to  afford  the  party  the 
opportunity  of  having  his  cause  fairly  heard.  They  are 
not  countenanced  where  the  party  has  either  had  a  hear- 
ing, or  by  his  own  negligence  fails  to  present  his  cause 
at  the  hearing  fully  before  the  courts,  either  in  the  state- 
ment or  proof  of  his  claim.  In  all  cases,  so  far  as  I  have 
examined  the  decisions,  if  the  complainant,  either  at  law 
or  in  equity,  submits  his  cause  to  the  decision  of  a  com- 
petent tribunal,  and  has  once  obtained  that  decision,  he 
cannot  again  present  the  same  case  to  the  same  tribunal, 
unless  by  application  for  a  new  trial  at  law.  or,  in  equity, 
by  petition  for  rehearing  or  bill  of  review.  The  only  ex- 
ception at  law  is  in  the  action  of  ejectment;  and  this  is 
founded  on  a  fiction. 

In  the  decree  now  relied  on  as  a  bar  to  the  relief  sought 
by  the  complainant,  it  is  declared  that  the  bill  was  dis- 
missed because  the  complainant  failed  to  prove  a  material 
fact,  viz :  the  divorce.  This  phraseology  shows  that  the 
cause  was  heard,  and  that  the  complainant  failed  because 
he  did  not  establish  the  case  stated  in  his  bill.  The  de- 
cree, therefore,  is  a  decree  on  hearing  of  the  cause ;  and  I 
cannot  discover  upon  what  principle  it  can  be  regarded  in 
any  other  light  thsn  as  a  final  decree.  It  has  been  cer- 
tainly so  considered   by  the  complainant^  and  has  been 
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appealed  from,  heard  and  affirmed  in  the  Court  of  Errors 
and  Appeals.  The  party  waived  his  right  to  bring  the 
matter  before  the  court  that  pronounced  the  decree,  either 
for  a  rehearing  or  a  review,  and  elected  to  take  the  case 
before  an  appellate  court.  The  affirmance  by  the  appellate 
tribunal  has  certainly  not  impaired  the  force  and  eilect  of 
the  original  decree,  although  it  may  have  abrogated  reme- 
dies which  would  otherwise  have  afforded  the  party  relief, 
if  he  was  entitled  to  it;  for,  on  a  rehearing  additional 
evidence  may  be  adduced,  if  the  circumstances  of  the  case 
sanction  it.  That  the  appropriate  remedy  has  not  been 
adopted  cannot  justify  this  court  in  establishing  a  prece- 
dent  which  would  unsettle  and  derange  the  order  and 
long  recognized  practice  in  Chancery.  The  rule  upon 
this  point  of  practice  is  the  law  of  the  court,  and  I  know 
of  no  authority  appertaining  to  the  court  which  would 
sanction  me  either  in  annulling  the  rule  or  dispensing  with 
its  full  operation.  Entertaining  the  opinion  I  have  ex- 
pressed on  this  first  point,  it  is  not  necessary  for  me  to 
consider  the  other  mutters  of  defense.  The. bill  must  be 
dismissed. 
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Philip  Reybold  and  the  Farmers  Bank  of  Delaware, 

AT  New  Castle, 


vs. 


William  Hbrdman,  Sheriff,  John  S.  Van  Dyke  and  Jaue 
his  wife,  Enoch  Roberts,  admiuistrator,  d.  b.  n.,  of 
Elizabeth  Van  Dyke,  deceased,  and  Alexander  J.  Van 
Dyke,  Nicholas  Van  Dyke  and  Charlotte  Jane  Van 
Dyke,  childrea  and  heirs  at  law  of  Jane  Van  Dyke,  de- 
ceased, infants,  defending  by  their  guardian  ad  Utem^ 
John  S.  Van  Dyke. 

Ntv>  Castle,  Sepi,  T.  1887. 

The  proceeds  of  lands  sold  under  a  mortgaj^e  are  applicable  only  to  liens 
and  incumbrances  against  the  mortgagor,  and  not  to  liens  paramount 
to  his  title. 

The  grantor  in  a  deed  conveying  a  lot  of  land  to  R.,  executed  a  bond  of 
indemnity  to  R.,  against  a  mortgage  of  the  same  lotto  T. — also  against 
certaia  paramount  liens  affecting  the  land.  The  bond  of  indemnity 
was  accompanied  by  a  mortgage  to  R.  of  other  lands,  also  covered 
by  the  mortgage  to  T.  The  lot  conveyed  to  R. ,  and  also  the  other  lands 
embraced  in  the  mortgage  of  indemnity  to  him,  were  all  sold  by  the 
sheriff  under  the  mortgage  to  T.  Hdd,  that  R.  was  entitled,  in  equity, 
to  be  indemnified  for  the  loss  of  the  lot,  out  of  the  proceeds  of  the 
other  lands  mortgaged  to  him  for  an  indemnity; — that  he  had  not,under 
the  indemnity  bond  accompanying  the  mortgage,  a  sufficient  remedy 
at  law  to  bar  relief  in  equity. 

Equity  will,  in  some  cases,  decree  the  performance  of  a  general  covenant 
of  indemnity,  though  it  sounds  only  in  damages,  upon  the  principle 
on  which  the  Court  entertains  bills  quid  timet. 

Parties  claiming  separate  and  distinct  interests  in  the  subject  matter  of  the 
suit  cannot  be  joined  as  complainants  in  the  same  bill.  But,  in  such 
case,  if  one  only  be  entitled  to  relief,  the  Court  may  grant  leave  to 
amend  the  bill  by  striking  out  the  name  of  the  complainant  who  is  net 
entitled  to  relief. 
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Bill  IN  Equity,  filed  under  the  following  circumstan- 
ces.— John  S.  Van  Dyke  was  indebted  to  sundry  credit- 
ors, and,  among  others,  to  Edward  Tatnall  in  the  sum  ot 
$210.00,  secured  by  his  judgment  bond  and  also  by  a  mort- 
gage dated  the  18th  of  October,  1823,  executed  by  himself 
and  Jane  his  wife,  of  certain  real  estate  which  had  descend- 
ed to  the  wife  from  her  deceased  father,  Alexander  Jami- 
son. The  premises  mortgaged  embraced  a  marsh  lot,  con- 
taining ten  acres,  and  also  some  other  lands.  Under  a  scire 
facias  upon  this  mortgage,  issued  May  28th,  1827,  a  judg- 
ment was  recovered  in  the  Court  of  Common  Pleas  for  New 
Castle  county  and  a  levari  faciasy  returnable  to  the  May 
T.  1828,  was  issued  thereon  and  directed  to  William  Herd- 
man,  one  of  the  defendants,  then  sheriflF,  to  be  executed. 
Under  the  levari  facias  the  premises  were  sold  for  the  sum 
of  $1800.00.  The  property  mortgaged  had  descended  to 
Jane  Van  Dyke,  one  of  the  mortgagors,  subject  to  the  lien 
of  certain  judgments  against  her  father,  Alexander  Jami- 
son, recovered  in  his  lifetime,  and,  among  other  judgments, 
subject  to  one  which  the  Farmer's  Bank  at  New  Castle, 
one  of  the  complainants  in  this  suit,  had  recovered  in  the 
Supreme  Court  for  New  Castle  County  on  the  •27th  of 
September,  1816,  for  $660.00 ;  on  which  judgment  there 
remained  due  a  balance  of  $487.23.  The  ten  acres  of 
marsh,  part  of  the  premises  mortgaged  to  Tatnall,  were 
afterward  by  deed  dated  the  8th  of  April,  1826,  conveyed 
by  Van  Dyke  and  wife  to  Philip  Reybold,  the  other  com- 
plianant,  for  the  consideration  of  $210.00.  On  the  22d  of 
the  same  month  (April)  Van  Dyke  and  wife  executed  and 
delivered  to  Reybold  a  mortgage  of  the  residue  of  the 
lands  which  had  been  included  in  the  mortgage  to  Tat- 
nall. It  was  not  the  object  of  the  mortgage  to  Reybold 
to  secure  the  payment  of  a  sum  of  money,  but  it  was  exe- 
cuted as  a  collateral  security  to  a  bond  of  indemnity  given 
to  Reybold,  to  indemnify  him  with  respect  to  the  tei. 
acres  of  marsh   against  the  prior  mortgage  to   Tatnall, 
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which  covered  the  marsh  and  also  asrainst  certain  unsatis- 
fied judgments  recovered  against  Alexander  Jamison  in 
his  lifetime.  The  fund  of  $1890.00  in  the  Sheriff's  hands 
was  raised  by  the  sale  of  all  the  lands  covered  by  the  mort- 
gage to  Tatnall,  including  the  ten  acres  of  marsh  which 
had  been  conveyed  to  Reybold  and  the  premises  embraced 
in  the  mortgage  of  indemnity  to  Reybold.  On  the  return 
of  sale  by  the  Sheriff,  and  that  he  held  the  proceeds, 
($1800.00,)  the  Sheriff  was  ruled  to  bring  the  money  into 
the  Court  of  Common  Pleas ;  and  that  Court  ordered  the 
payment  thereout  of  the  sum  due  upon  the  Tatnall  mort- 
gage ($582.09,)  and  afterward  directed  the  residue  to  be 
paid  back  to  the  Sheriff,  to  be  by  him  applied  according 
to  law.  Alter  deducting  costs  and  expenses  there  remain- 
ed in  the  hands  of  the  Sheriff  a  balance  of  $1140.69,  sub- 
ject to  the  rights  of  the  parties  to  this  suit. 

The  bill  was  filed  by  both  the  Farmer's  Bank  and 
Philip  Reybold,  setting  forth  the  above  facts.  The  claim 
of  the  Bank  was  to  have  its  judgment  against  Alexander 
Jamison  paid  out  of  the  proceeds  of  the  sale  under  the 
mortgage  of  Van  Dyke  and  wife  to  Tatnall.  Reybold  claim- 
ed to  be  indemnified  out  of  the  same  proceeds  of  sale  for 
the  loss  of  the  ten  acres  of  marsh,  his  title  to  which,  un- 
der the  deed  from  Van  Dyke  and  wife,  had  been  divested 
by  the  Sheriffs  sale  under  the  mortgage  to  Tatnall — the 
indemnity  claimed  being  the  repayment  of  the  purchase 
money  with  interest.  The  complainant,  Reybold,  also 
sought  to  be  relieved  against  a  judgment,  alleged  to  be 
fraudulent,  which  was  held  against  Van  Dyke  by  his  sister, 
Elizabeth  Van  Dyke,deceased,  whose  administrator,  Enoch 
Roberts,  was  one  of  the  defendants.  This  judgment  was  for 
the  sum  of  $900.00,  and  was  entered  in  the  Court  of  Com- 
mon Pleas,  on  the  26th  of  October,  1818.  The  other  de- 
fendants  were  make  parties  as  children  and  heirs  at  law 
of  Mrs.  Van  Dyke. 

To  this  bill  only  one  defendant,  William  Herdman, 
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the  Sheriff,  answered.  He  admitted  the  facts  stated,  and 
submitted  himself  ready  to  pay  the  money  remaining  in 
in  his  hands,  as  the  same  should  be  directed  by  the  decree 
of  this  Court,  asking  leave  to  pay  the  same  into  court. 
The  other  defendants  demurred  generally  to  the  bill,  and 
.   assigned  the  following  causes  of  demurrer,  viz : 

1.  That  the  complainants  have  several  and  distinct  in- 
terests, and  are  without  any  privity  between  them. 

2.  That  the  complainants  have  a  legal  remedy  against 
the  Sheriff,  which  is  complete  and  perfect. 

8.  That,  as  to  the  judgment  of  the  Farmer's  Bank 
against  Alexander  Jamison,  deceased,  no  title  to  the  relief 
prayed  is  made  out  in  the  bill.  That  the  said  Farmer's 
Bank  is  not  entitled,  either  at  law  or  in  equity,  to  or  in 
any  part  of  the  proceeds  of  sale  in  the  hands  of  the  Sheriff. 

4.  That,  as  to  the  claim  of  the  other  complainant, 
Philip  Reybold,  arising  out  of  the  sale  of  the  lot  of  marsh, 
and  out  of  the  mortgage  of  indemnity  executed  by  Van 
Dyke  and  wife  to  Reybold — ^the  claim  being  for  unliqui- 
dated damages  and  the  amount  not  ascertained,  and  being 
proper  to  be  tried  by  a  jury  in  an  action  at  law,  the  com- 
plainant, Philip  Reybold,  has  failed  to  make  out  any  title 
to  the  relief  prayed. 

The  cause  came  before  the  Chancellor,  at  the  Septem- 
ber T.  1837,  for  a  hearing  upon  the  demurrer. 

W.  H.  Rogers^  for  the  complainants. 

J.  A.  Bayard^  for  the  defendants. 

Johns  Jr*,  CnANCBLLOR. — The  1st,  2d,  and  3rd  object- 
ions to  the  bill  apply  to  one  of  the  complainants,  the 
President,  Directors  and  Company  of  the  Farmer's  Bank  of 
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tbe  State  of  Delaware.  They  raay  all  be  disposed  of  by 
considering  the  effect  and  operation  of  the  sale  under  the 
mortgage  to  Tatnall.  If  the  title  conveyed  by  virtue  of 
the  sale  under  the  levari  facias  has  not  affected  any  legal 
right  or  remedy  of  the  Bank,  as  a  judgment  creditor  of 
Alexander  Jamison,  deceased,  then,as  to  that  complainant's 
claim,  there  can  be  no  necessity  for  the  interposition  of 
this  Court.  The  title  mortgaged  is  the  title  sold.  The  sale 
by  tlie  Sheriff,  under  the  levari  facias^  transfers  it  to  the 
vendee,  conveying  all  the  title  of  the  mortgagor — ^the  con- 
sideration money  representing  his  interest,  and  being  ap- 
plicable to  liens  or  incumbrances  affecting  that  interest. 
If  this  be  not  the  case,  then  the  contract  of  the  heir  by  a 
mortgage,  in  the  case  of  a  bill  to  foreclose,  would  require 
not  only  the  money  loaned  upon  the  mortgage  to  be  re- 
paid, but  all  judgments  against  the  ancestor.  The  scire  fa- 
cias^ under  our  act,  is  only  a  more  speedy  mode  of  enforc- 
ing payment  of  the  sum  secured ;  and  it  only  contemplates 
a  sale  for  so  much  as  will  pay  the  debt,  interest  and  costs. 
If  it  is  to  be  considered  as  having  a  more  extensive  oper- 
ation, so  as  to  sell  and  convey  a  title  clear  of  all  liens  and 
incumbrances,  as  well  of  the  ancestor  as  of  the  heir,  then 
the  judgment  of  the  Court  upon  the  mortgage,  when  pro- 
ceedings are  taken  by  scire  facias^  will  have  an  effect  much 
more  extensive  than  the  contract  of  the  parties ;  and  in 
all  cases,  where  the  land  has  been  assigned  to  more  than 
one  heir,  if  only  one  mortgages  his  part,  on  sale  thereof  it 
may  be  applied  to  pay  the  debts  due  by  judgment  from  the 
intestate,  although  all  the  lands  of  the  intestate  are  equally 
liable  and  could  not  be  sold  except  upon  an  inquisition 
taking  all  into  consideration ;  or  by  order  of  the  Orphans 
Court,  although  the  heir  has  a  right,  by  tendering  his^ro 
rata  contribution,  to  exonerate  his  share.  Ilence,  by  con- 
sidering the  proceeds  of  sale  under  a  levari  facias  upon 
the  heir's  mortgage  as  applicable  to  the  judgment  due  from 
the  intestate  manifest  injustice  might  be  done.     If  I  am 
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correct  in  considering  the  sale  under  the  levari  facias  as 
transferring  no  more  or  greater  interest  than  the  mortga- 
gor had  at  the  time  of  the  mortgage  executed,  then  it  fol- 
lows that  the  purchase  money  only  represents  that  inter- 
est or  estate,  and  the  vendee  takes  the  title  subject  to  all 
paramount  liens  and  incumbrances.  If  so,  then  the  pro- 
ceeds of  sale  can  only  be  applicable  to  the  liens  or  in- 
cumbrances discharged  by  virtue  of  the  sale,  and  must 
necessarily  be  confined  to  the  payment  of  the  liens  or  in- 
cumbrances created  by  the  mortgagor.  Hence,  I  appre- 
hend the  interest  or  estate  transferred  by  the  Sheriff's  sale 
must  be  ascertained  by  the  extent  and  operation  of  the 
contract  under  which  the  lien  accrues.  The  mortgagor 
conveys  the  title  as  he  had  it,  and  can  do  no  more. 

John  8.  Van  Dyke  and  wife  held  the  estate  they  con- 
veyed by  the  indenture  of  mortgage  to  Tatnall,  subject  to 
the  liens  and  incumbrances  on  it  created  by  Alexander 
Jamison,  the  intestate,  from  whom  the  laud  descended. 
They  conveyed  the  title  as  it  existed  in  them.  The  judg- 
ment on  that  mortgage  could  only  be  against  the  mortga- 
gors and  terre  tenants.  The  heirs  and  personal  represen- 
tatives of  Alexander  Jamison  deceased  could  not  be  par- 
ties. The  judgment  could,  therefore,  only  affect  those  le- 
gally parties  and  their  interest.  Hence,  the  only  interest 
sold  was  the  derivative,  or  the  estate  of  John  8.  Van  Dyke 
and  Jane  his  wife  in  the  premises,  and  not  the  title  as  it 
existed  in  Alexander  Jamison.  That  interest  remained  un- 
affected and  still  subject  to  all  legal  liabilities.  I  am,  there- 
fore, of  opinion  that  the  demurrer  must  be  allowed  with  re- 
spect to  the  claim  ot  the  Farmer's  Bank.  They  yet  have 
their  judgment  and  a  full  and  complete  legal  remedy. 

The  next  inquiry  relates  to  the  claim  of  the  other 
complainant,  Philip  Reybold.  His  claim  is  founded  on 
the  contract  of  indemnity  contained  in  the  indenture  of 
mortgage    executed  by  John  S.  Van  Dyke   and  wife, 
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and  the  bond  of  John  S.  Van  Dyke  and  the  judgment 
thereon.  The  prenQises  mortgaged  were,  by  the  terms  of 
the  contract,  conveyed  to  Rcybold,  not  to  secure  the  pay- 
ment of  a  sum  of  money,  but,  as  stated  in  the  complain- 
ant's bill,  to  indemnify  him  against  the  claim  under  the 
Tatnall  mortgage  upon  the  ten  acres  of  marsh  sold  and 
conveyed  by  John  S.  Van  Dyke  and  wife  for  the  sum  of 
$210.00  to  Philip  Beybold,  and  also  against  the  unsatis- 
fied judgments  recovered  against  Alexander  Jamison  in 
his  lifetime.  The  bill  states  the  sale  under  Tatn all's  mort- 
gage of  this  ten  acres  of  marsh,  as  also  of  all  the  premises 
embraced  in  the  mortgage  of  indemnity  to  Reybold. 
The  demurrer  admits  the  facts,  as  alleged,  and  also  the 
amount  of  daniage ;  for  that  is  stated  and  claimed  in  the 
bill  as  being  the  consideration  money  paid  for  the  ten  acres 
of  marsh.  But  this  complainant  not  only  comes  for  relief 
on  the  ground  that  he  is  deprived  of  the  real  estate  mort- 
gaged as  an  indemnity,  but  additionally  to  be  relieved 
against  the  prior  judgment  of  Elizabeth  Van  Dyke,  which 
he  alleges  to  be  fraudulent.  The  admiustrator,  d.  b.  n.,  of 
Elizabeth  Van  Dyke,  deceased,  has  not  answered,  but  has 
joined  in  the  general  demurrer.  The  parties  on  whom 
the  fraud  is  charged  have  united  in  the  demurrer,  which 
insists  that  this  complainant  is  not  entitled  to  relief  on 
several  grounds ; — 

Mrst:  For  want  of  privity  between  the  complainants, 
whose  interests  are  distinct.  With  respect  to  the  Farmer's 
Bank  this  objection  need  not  be  considered ;  because  I 
have  already  held  the  2d  and  8d  objections  to  be  valid 
against  the  claim  of  the  Farmer's  Bank.  The  claim  of 
Reybold,  the  other  complainant,  stands  upon  totally  dif- 
ferent grounds.  Should  it  be  found,  on  examination,  that 
the  other  objections  are  not  tenable  as  against  his  claim, 
and  that  if,  as  a  sole  complainant,  he  would  be  entitled  to 
relief,  the  present  objection  founded  on  the  misjoinder  of 


Rbtbold,  et  al.,  v.  Hbrdman,  Sheriff,  et  al.        41 


Opinion. 

the  Bank  as  a  complainant  is  such  as  could  be  met  by  an 
amendment  of  the  bill. 

Second:  I  shall,  therefore,  proceed  to  the  next  cause  of 
demurrer,  viz  :  that  the  complainant,  Reybold,  has  an  ade- 
quate remedy  at  law.  The  mortgage  to  Tatnall  having 
been  given  prior  to  that  made  to  Reybold,  it  is  apparent 
that  by  the  sale  under  it  any  interest  of  Reybold  in  the 
mortgaged  premises  has  been  utterly  defeated;  and  unless 
he  can  reach  the  proceeds  of  the  sale  as  representing  the 
land  he  is  remediless.  No  process  at  law  can  affect  the 
land ;  the  remedy  contemplated  by  the  mortgage  in  rem 
has  failed.  The  security  by  bond  and  the  judgment 
thereon  only  affected  the  husband's  interest.  The  sub- 
stantial security  was  the  fee -simple  interest  of  the  wife, 
which  by  the  mortgage  was  conveyed,  and  by  the  convey- 
ance constituted  the  substantial  indemnity.  The  mort- 
gage having  been  executed,  not  to  secure  the  payment  of 
a  sum  of  money,  but  to  indemnify  Reybold  as  the  pur- 
chaser of  the  ten  acres  of  marsh,  it  may  be  considered 
doubtful  how  far  the  claim  of  Reybold  by  any  proceeding 
at  law  upon  the  Sheriff's  recognizance  would  have  availed. 
The  facts  necessary  to  establish  the  right  must  have  been 
ascertained  and  judicially  decided ;  and  this  could  not  be 
except  as  against  parties  and  privies  to  the  contract  of  in- 
demnity.  Hence,  the  remedy  at  law  does  not  appear  to 
me  to  be  complete  and  perfect. 

Third:  The  remaining  cause  of  demurrer,  applicable 
solely  to  the  claim  of  the  complainant  Reybold,  is  that  the 
damages  being  unliquidated  and  the  amount  not  ascer- 
tained, therefore,  the  complainant,  Philip  Reybold,  has  not 
made  out  a  title  to  the  relief  prayed.  Under  the  peculiar 
circumstances  of  this  case,  and  especially  as  the  indemnity 
was  based  upon  a  liability  which  affected  the  realty,  and 
not  exclusively  on  a  personal  liability,  I  cannot  regard 
this  objection  as  tenable.    Upon  this  point  I  would  refer 
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to  the  opinion  of  Chancellor  Kent  in  the  case  of  Champion 
V.  Brown,  6  Johns  Ch.  R.  406.  He  sajs  "  there  are  cases 
to  show  that  equity  will  decree  the  performance  of  a 
general  covenant  of  indemnity,  though  it  sounds  only  in 
damages,  upon  the  principle  on  which  the  Court  entertains 
bills  quia  timet.  Thus,  in  JRanelaugh  v.  Hayes,  1  Vem.  R. 
189;  2  Ch.  Cas.  146,80,  K.  assigned  several  shares  of  the 
excise  to  H.,  who  covenanted  to  indemnify  and  save  K. 
harmless  from  all  debts,  accounts,  covenants  and  demands 
whatsoever,  by  reason  of  any  of  the  covenants  or  agree- 
ments entered  into  by  K.  and  contained  in  the  letters 
patent,  &c.  K.,  being  sued  by  the  King,  filed  his  bill 
against  H.  and  prayed  for  a  performance  of  the  agreement 
in  specie,  alleging  that  the  defendant  wholly  refused  to 
perform  the  covenants  on  his  part,  but  in  breach  thereof 
permitted  K.  to  be  sued  by  the  King.  It  was  not  charged, 
nor  proved,  that  any  rent  was  actually  in  arrear;  and  the 
defendant  objected  to  the  suit,  as  being  founded  on  a  per- 
sonal covenant  of  indemnity,  which  sounded  only  in 
damages,  and  for  which  the  plaintiff  had  his  remedy  at 
law.  But  Lord  Keeper  North  decreed  a  specific  perform- 
ance and  directed  a  reference  to  a  master  to  tax  the 
damages,  and  that,  as  often  as  any  breach  should  happen, 
he  should  report  the  same  specially  to  the  Court,  and  that 
H.  ought  to  be  decreed  to  clear  K.  from  all  these  suits  and 
encumbrances  within  the  reasonable  time  of  a  year.  He 
compared  the  case  to  that  of  a  surety  in  a  bond,  for  whom, 
though  not  molested  for  the  debt,  yet  after  the  money  is 
payable,  the  Court  will  decree  the  principal  to  discharge 
it ;  for  it  is  unreasonable  that  a  surety  should  always  have 
such  a  claim  hanging  over  him. 

Sir  Joseph  Jekyll,  Master  of  the  Rolls,  in  Lee  v.  Rook, 
Moseley  318,  made  a  similar  observation  in  respect  to  the 
rights  of  a  surety.  "  If  I  borrow  money,"  says  he,  "  on  a 
mortgage  of  my  estate  for  another,  I  may  come  into  equity 
(as  every  surety  may  against  his  principal)  to  have  my 
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estate  disencumbered  by  him,  and  the  covenant  in  the 
mortgage  deed  to  pay  the  money  will  bind  the  principal ; 
for,  the  money  being  borrowed  for  him,  it  is  his  debt,  and 
the  surety  is  only  a  nominal  person.  And  why  may  not 
the  administrator  come  into  this  Court  and  call  upon  the 
defendants  to  clear  the  estate  of  P.  from  the  covenants  of 
P.  to  0.  and  S.?"  There  are  many  other  cases,  besides  the 
one  already  cited,  in  which  Chancery  has  sustained  bills 
for  a  specific  performance  of  personal  covenants  sounding 
in  damages,  and  which  have  no  concern  with  real  estate. 
The  case  of  Ward  v.  The  Duke  of  Buckinghamy  cited  by 
Lord  Hardwicke,  and  again  by  Lord  Eldon,  3  Atk,  R.  385  ; 
10  Ves.  Jr.  JR.  161,  may  be  referred  to  as  an  instance;  and 
Lord  Hardwicke  held,  in  Buxton  v.  ListeVy  8  Atk.  R.  388, 
that  a  bill  could  be  entertained" by  a  vendor  for  the  specific 
performance  of  an  agreement  for  the  sale  of  wood.  But, 
in  cases  relating  to  the  realty,  the  jurisdiction  is  much 
more  freely  exercised ;  and  Lord  Hardwicke  took  notice  of 
a  marked  distinction  between  the  two  cases.  In  Fember 
V.  Mathers^  1  Bro.  Ch.  Rep.  62,  Lord  Thurlow  sustained  a 
bill  by  the  seller  against  the  assignee  of  a  lease  for  the 
specific  performance  of  an  agreement  to  indemnify  and  to 
execute  a  bond  to  secure  the  indemnity. 

In  the  case  before  me  the  defendants,  who  were  parties  to 
the  bond  and  mortgage  of  indemnity,  by  the  covenant  of 
indemnity  undertook  to  indemnify  and  relieve  the  ten 
acres  of  marsh  sold  and  conveyed  to  Reybold  from  certain 
claims,  for  one  of  which  it  has  been  since  sold ;  and  he 
now  claims  out  of  the  purchase  money  the  benefit  of  the 
covenant,  the  land  mortgaged  as  security  having  been  con- 
verted into  money.  The  sale  has  deprived  him  of  the 
legal  remedy  under  the  mortgage  as  against  the  mortgaged 
premises.  I  can  perceive  no  good  reason  why,  as  the 
purchase  money  representing  the  land  still  remains  within 
the  reach  of  this  Court,  the  complainant  should  not  be 
entitled  to  relief.    Bu  t  in  consequence  of  the  President  and 
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Directors  of  the  Farmer's  Bank  being  joined  as  complain- 
ants with  Philip  Reybold,  and  it  appearing  that  the 
Parmer's  Bank  have  no  interest,  I  am  of  opinion  that  the 
present  demurrer  ought  to  be  allowed.  See  4  Rilss.  Ch. 
B.  (4  JShig.  Ch.  Rep.)  225, 242.  The  complainant,  however, 
has  leave  to  amend  his  bill. 


Jeremiah  F.  E[innbt, 

vs. 

I^ehemiah  Redden  and  Meshagh  Elliott. 

New  CasiU,  Sept  T.  1837. 

An  injunction  will  not  be  granted  to  restrain  a  party,  holding  the  legal  title 
to  an  undivided  share  of  intestate  real  estate,  from  exercising  the  right, 
attaching  to  such  share,  of  accepting  the  intestate  real  estate  in  the 
Orphans  Court. 

Motion  for  an  injunction  to  restrain  the  acceptance 
OF  intestate  lands  in  the  Orphans  Court. — The  com- 
plainant bad  filed  a  bill  for  the  specific  performance  of  a 
parol  contract  between  himself  and  the  defendant,  Nehe- 
miah  Redden,  for  the  conveyance  of  an  undivided  share 
of  the  intestate  real  estate  of  Nathaniel  Mitchell  deceased, 
situated  in  Sussex  county.  The  undivided  share  in  con- 
troversy had  descended  to  William  J.  Mitchell,  the  eldest 
son  of  the  intestate ;  Redden  having  purchased  this  share 
at  Sherift''s  sale  under  an  execution  against  Mitchell.  The 
bill  set  forth  the  terms  of  the  parol  contract,  and  alleged  a 
part  performance  of  it  by  the  delivery  of  possession  of 
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the  premises  to  the  complainant ;  and  prayed  a  decree  for 
specific  performance.  At  the  filing  of  the  bill  proceedings 
for  partition  of  the  intestate  real  estate  of  Nathaniel 
Mitchell,  deceased,  were  pending  in  the  Orphans  Court 
The  freeholders  appointed  to  make  partition  had  returned 
to  the  Court  that  the  lands  could  not  be  divided,  without 
detriment  to  the  parties  interested,  and  that  they  had 
valued  the  same  at  $1703.61.  Redden,  after  the  making 
of  the  alleged  parol  contract  with  the  complainant  for  the 
sale  of  the  share  of  the  intestate  real  estate  which  he  held 
as  assignee  of  William  J.  Mitchell,  had  sold  and  conveyed 
the  same  to  Meshach  Elliott,  the  other  defendant  in  this 
suit;  and  Elliott  ae  the  assignee,  having  the  legal  title  to 
this  share,  was  about  to  exercise  the  right,  attaching  to  it 
as  the  share  of  the  eldest  heir  at  law,  to  accept  the  lands 
at  the  valuation  returned  by  the  freeholders  appointed  to 
make  partition.  At  this  stage  of  the  proceedings  the 
complainant's  bill  was  filed,  and  a  motion  made  for  an  in- 
junction to  restrain  the  defendant,  Elliott,  from  exercising 
his  right  of  acceptance.  The  bill,  in  addition  to  the 
prayer  for  relief,  prayed  for  an  injunction  to  restrain  the 
acceptance  of  the  lands. 

C.  (t.  jRidgelyj  for  the  complainant. 

jR.  lYame^  for  the  defendant. 

Johns,  Jr.,  Chancellor. — The  Orphans  Court  has  exclu- 
sive jurisdiction  as  to  the  question  of  acceptance,  the  legis- 
lative provision  on  the  subject  having  made  that  Court  the 
tribunal  primarily  to  decide,  as  in  that  Court  alone  the 
right  can  be  exercised.  To  enjoin  its  proceeding  and  de- 
lay the  exercise  of  the  right  of  acceptance,  because  the 
party  having  it  has  contracted  to  sell  by  parol,  and  no 
deed  executed,  would  be  a  serious  injury  to  the  other 
parties  interested  in  the  estate  and  entitled  to  their  shares 
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of  the  valuation  money.  The  question  of  right,  or  who 
is  entitled  to  be  admitted  to  accept,  must  be  decided  in 
the  Orphans  Court.  If  that  Court  err,  the  right  of  appeal 
exists.  Injunction  to  restrain  the  party  from  claiming 
and  exercising  his  right  of  acceptance,  therefore,  is  not 
granted. 


Jbrbmiah  Kinnbt, 
!N'bhbmiah  Rbddbn  and  Mbshagh  Elliott. 

Siusexy  March  T.  1888. 

A  party,  who  by  his  own  negligence  or  default  has  prevented  or  unreason- 
ably delayed  the  full  execution  of  a  contract  for  the  sale  of  lands,  will 
not  be  relieved  by  a  decree  for  specific  performance.  This  principle 
applies  to  a  contract  though  it  be  reduced  to  writing ;  —  a  fortiori  to  a 
parol  contract  sought  to  be  enforced  on  the  ground  of  part  perform- 
ance. 

The  ground  upon  which  Equity  enforces  a  parol  contract,  part  performed,  is 
the  prevention  of  fraud  upon  the  party  by  whom  there  has  been  a  part 
performance.  To  entitle  such  a  party  to  relief  it  must  appear  that 
he  will,  in  consequence  of  the  part  performance,  suffer  detriment, 
unless  relieved,  and  that  he  has  been  himself  in  no  default. 

A  vendee,  under  a  parol  contract  for  the  sale  of  lands,  was  let  into  possess- 
ion and  permitted  to  cut  timber  upon  the  premises  sold  ;  the  vendor's 
title  deed  was  delivered  to  a  conveyancer  selected  to  prepare  a  con. 
veyance  of  the  premises,  and  the  tenant  was  referred  to  the  vendee  as 
the  person  authorized  to  let  the  premises  for  the  ensuiog  year.  The 
vendee  withdrew  the  vendor's  title  deed  from  the  conveyancer  and  ne- 
glected, on  request,  to  return  it  or  to  proceed  to  the  full  execution  of 
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the  contract  ;  also  he  neglected  to  assign  to  the  vendor  a  judgment 
which  was  to  be  taken  in  part  payment  of  the  pnrehase  money,  or  to 
pay  any  part  of  the  purchase  money.  Under  these  circumstances  the 
vendor  resold  the  premises  and  conveyed  them  to  another  purchaser. 
Bill  by  the  original  vendee,  for  a  specific  performance,  dismissed. 

Bill  in  Equity  for  specific  performance  of  a  parol 
CONTRACT  FOR  THE  CONVEYANCE  OF  LANDS. — The  defendant, 
Nehemiah  Redden,  held  by  purchase  at  Sheriffs  sale  un- 
der an  execution  against  William  J.  Mitchell,  the  said 
Mitchell's  undivided  share  of  the  intestate  real  estate  of 
his  deceased  father,  Kathaniel  Mitchell,  situated  in  Sussex 
County.  The  bill  alleged  that  Redden  had,  in  the  month 
of  April  1836,  entered  into  a  parol  contract  to  sell  and 
convey  said  share  to  the  complainant;  in  consideration 
whereof  the  complainant  was  to  pay  the  expense  which 
Redden  had  incurred  on  account  of  said  share,  with  interest 
from  the  date  of  the  purchase  of  Mitchell's  share  ;  Red- 
den agreeing  to  accept,  in  part  payment,  the  assignment  of 
a  judgment  held  by  the  complainant  against  Taylor  and 
Short  for  $321.00,  and  also  to  account  to  the  complainant 
for  the  rents  and  profits  which  he  had  received  from  the 
lands.  The  bill  further  alleged  that,  in  part  performance 
of  the  contract,  the  complainant  was  let  into  possession  of 
the  lands,  Redden  having  previously  held  the  same  in 
possession  and  accounted  with  the  heirs  at  law  of  Na- 
thaniel Mitchell,  deceased,  who  were  entitled  to  the  other 
shares,  for  the  rents  and  profits ;  further,  that  the  tenant 
of  the  lands  was  directed  by  Redden  to  bargain  with  the 
complainant  for  the  future  renting  of  the  premises  ;  that 
the  complainant,  as  the  purchaser  and  with  Redden's  as- 
sent, proceeded  to  cut  timber  on  the  same;  that  at  the 
time  of  the  contract  Cyrus  Windsor,  a  conveyancer,  was 
selected  to  prepare  a  deed  for  the  conveyance  of  the  prem- 
ises to  the  complainant  and  the  title  papers  of  Redden 
were  for  that  purpose  delivered  to  Windsor.  The  com- 
plainant alleged  that,  after  the  making  of  the  contract  to 
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convey  to  him  the  said  undivided  share  of  real  estate  the 
defendant,  Redden,  had  sold  and  conveyed  the  same  to  the 
other  defendant,  Meshach  Elliott,  thereby  disabling  him- 
self from  conveying  said  share  to  the  complainant;  that 
the  defendant,  Elliott,  after  the  purchase  of  said  undi- 
vided share,  had,  as  assignee  thereof,  accepted  the  intes- 
tate real  estate  in  the  Orphans  Court,  at  the  valuation 
thereof — said  share  being  entitled  to  the  right  of  accept- 
ance ;  that  the  defendant,  Elliott,  still  held  the  said  intes- 
tate real  estate.  The  bill  alleged  that  he  had  purchased  with 
notice  of  the  complainant's  equity;  and  the  bill,  therefore, 
prayed  that  the  defendant,  Elliott,  should  be  decreed  to 
execute  and  deliver  to  the  complainant  the  said  undivided 
share  of  real  estate,  so  as  specifically  to  perform  the  con- 
tract of  the  defendant,  Redden;  the  complainant  tender- 
ing himself  ready  to  perform  the  contract  on  his  part. 

The  answers  of  the  defendants  admitted  the  making 
of  the  parol  contract  at  the  time  and  on  the  terms  alleged 
in  the  bill;  also  that  Cyrus  Windsor  was  at  the  time  of 
making  the  contract  selected  to  prepare  a  deed  pursuant 
thereto,  and  that  the  title  papers  of  Redden,  consisting  of 
a  deed  for  said  undivided  share,  was  for  that  purpose  de- 
livered to  Windsor.  The  answers  denied  that  the  com- 
plainant was  let  into  possession  of  the  premises ;  or  that 
he  was  permitted  to  cut  timber  thereon,  although  he  had 
cut  some  wood  without  authority.  The  answers  alleged 
as  a  defence  that  the  complainant  had  himself  prevented 
the  execution  of  the  contract ;  that  he  took  the  Sheriffs 
deed  out  of  the  possession  of  Windsor,  the  person  chosen 
to  draw  a  conveyance  pursuant  to  the  contract,  before  there 
had  been  time  to  prepare  such  conveyance,  and  had  refus- 
ed, at  the  request  of  the  defendant.  Redden,  to  return  the 
same ;  that  the  complainant  had  not  assigned  to  Redden 
the  judgment  held  against  Taylor  and  Short  in  part  pay- 
ment of  the  purchase  money,  nor  had  offered  to  do  so  un- 
til the  month  of  September,  five  months  after  the  making 
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of  the  contract  ;  that  the  defendant,  Kedden,  having 
done  all  in  his  power  to  carry  the  contract  into  effect  soon 
after  it  was  entered  into,  and  being  prevented  from  com- 
pleting it  by  the  negligence  and  delay  of  the  complainant, 
was  compelled  to  treat  the  contract  as  abandoned ;  and, 
for  the  purpose  of  effecting  a  sale  of  his  property,  he  had 
proceeded  to  dispose  of  the  same  at  public  auction,  at 
which  the  defendant,  Elliot,  became  the  purchaser  ;  that 
such  s^le  was  advertised  publicly  for  three  or  four  weeks, 
and  was  generally  known  throughout  the  neighborhood ; 
yet  that  the  complainant  never  tendered  himself  ready  to 
comply  with  the  terms  of  the  contract  on  his  part  until 
long  after  the  sale  and  conveyance  to  Elliot ;  nor  did  the 
complainant  make  known  to  the  defendant.  Redden,  that 
he  objected  to  the  sale  until  the  evening  of  the  day  prior 
to  the  day  of  sale. 

The  answer  of  the  defendant,  Elliott,  did  not  deny 
that  he  had  purchased  with  a  knowledge  of  the  complain- 
ant's claim,  but  relied  on  the  facts  above  set  forth  as 
amounting  to  a  forfeiture  of  any  right  the  complainant 
might  originally  have  had. 

The  defendants  also  pleaded  the  statute  which  re- 
quires that  a  contract  for  the  sale  of  any  interest  in  lands 
shall  be  in  writing ;  and  it  was  further  insisted  in  the  ar- 
gument that  by  virtue  of  the  proceedings  for  partition  in 
the  Orphans  Court  and  the  acceptance  of  the  premises  by 
Elliott,  at  the  valuation  thereof,  the  undivided  share  sold 
by  Redden  to  the  complainant  had  been  extinguished ; 
that  thereby  the  specific  performance  of  the  contract  by  a 
conveyance  in  specie  of  the  subject  matter  of  the  contract 
was  rendered  impossible ;  and  that  the  Court  had  no  pow- 
er to  decree  a  performance .  of  it  otherwise  than  strictly 
according  to  its  terms. 

The  cause  was  put  at  issue  and  depositions  taken  on 
both  sides.    There  was  a  considerable  body  of  testimony 
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on  the  part  of  the  compIainaDt,  tending  to  prove  the  mak- 
ing of  the  contract,  the  delivery  of  the  deed  to  Windsor, 
the  possession  and  acts  of  ownership  on  the  part  of  the 
complainant  and  admissions  by  the  defendant,  Redden,  of 
his  having  made  the  sale  to  complainant.  The  result  of 
the  proof,  so  far  as  it  was  material  to  the  questions  raised, 
is  set  forth  in  the  opinion  of  the  Chancellor. 

The  cause  came  before  the  Chancellor,  at  the  March 
T.  1888,  for  hearing  upon  the  bill,  answers,  exhibits  and 
depositions. 

C.  G,  Bidgeli/y  for  the  complainant. 

-B.  Frame,  for  the  defendants. 

Johns,  Jr.,  Chancellor. — It  appears  from  the  bill, 
answers,  and  proofs  in  this  cause  that  the  defendant,  in  the 
month  of  April  1836,  entered  into  a  parol  agreement  to 
sell  the  land  to  complainant  for  what  he  had  paid  for  it  at 
Sheriff's  sale  and  the  costs  of  conveyance,  and  also  to  re- 
fund the  rents  received.  And  it  further  appears  that  the 
parties  selected  the  person  who  was  to  draw  the  deed  in  a 
few  days,  as  by  the  agreement  of  both  in  his  presence^ 

In  part  payment  of  the  consideration  money  the  defend- 
ant agreed  to  take  an  assignment  of  a  judgment  against 
Taylor  and  Short  for  $821 ;  and  the  rents  and  profits  re- 
ceived by  the  defendant  for  his  share  of  the  land  were  to 
be  repaid  to  the  vendee.  Soon  after  the  verbal  agreement 
the  defendant,  considering  that  he  had  made  sale  of  the 
premises,  allowed  complainant  to  cat  timber,  and  directed 
the  tenant  to  bargain  with  complainamt  about  the  future 
renting  of  the  property ;  he  also  delivered  to  Windsor  the 
Sheriff's  deed,  that  he  might  draw  the  deed,  as  agreed  upon 
by  both  parties,  in  a  few  days.  Under  this  state  of  things, 
and  the  vendor  having  done  all  ho  could  to  execute  the 
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agreemeDt,  and  having  placed  his  property  out  of  his  con* 
trol  for  the  benefit  of  the  complainant,  it  appears  that  the 
vendee,  the  complainant  in  this  cause,  without  the  consent 
of  the  vendor,  took  the  Sherifi's  deed  out  of  the  possession 
of  Windsor,  the  person  in  whose  hands  it  had  been  placed 
for  the  purpose  of  drawing  the  deed,  and  thus  prevented 
the  deed  being  prepared  in  the  time  agreed  upon  by  the 
parties ;  and  he  further  refused  to  return  it,  when  required 
at  the  instance  of  the  defendant.  In  addition  to  this  in- 
terference on  the  part  of  the  present  complainant,  who  is 
now  seeking  a  specific  performance,  it  does  dot  appear  that 
the  judgment  which  was  to  have  been  assigned  as  part 
payment  of  the  consideration  money  was  assigned,  or  that 
any  offer  was  ever  made  to  assign  the  same  until  sometime 
in  the  month  of  September,  nearly  five  months  after  the 
contract;  during  all  which  time  it  remained  under  the 
control,  as  it  yet  does,  of  the  complainant.  The  defendant, 
after  having  done  all  in  his  power  to  carry  into  eft'ect  the 
agreement  soon  after  it  was  entered  into,  and  being,  as  he 
alleges,  prevented  from  completing  the  same  by  the  delay 
and  negligence  of  the  complainant,  was  compelled  to  treat 
the  contract  as  abandoned  ;  and,  for  the  purpose  of  effect- 
ing an  actual  sale  of  his  property,  he  proceeded  to  dispose 
of  the  same  at  public  auction.  It  appears  that  the  sale 
was  advertised  publicly  for  three  or  four  weeks ;  and  not- 
withstanding it  was  notorious  and  well-known  to  every 
body,  yet  the  complainant,  according  to  his  own  showing, 
never  tendered  himself  ready  to  comply  with  all  the  terms 
of  the  contract  until  long  after  the  defendant  had,  pursuant 
to  the  public  advertisement,  sold  and  conveyed  the  premises 
to  another  person ;  nor  did  he  even  make  known  to  the 
defendant  that  he  objected  to  the  sale  until  the  evening  of 
the  day  prior  to  the  day  of  sale. 

The  defendants,  in  their  answer,  have  relied  on  the  delay 
and  negligence  of  the  complainant  as  exonerating  them 
from  all  obligation  to  perform  the  contract.     They  also 
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insist  on  the  subsequent  proceedings  in  the  Orphans  Court 
as  having  such  an  effect  as  to  prevent  a  decree  for  a 
specific  performance.  I  have  considered  this  case,  and 
from  the  best  reflection  I  have  been  able  to  bestow  upon 
it,  I  cannot  discover  any  principle  arising  out  of  the  facts 
that  will  warrant  a  decree  for  .a  specific  performance.  T 
shall  not  examine  the  latter  ground  of  defence,  as  I  think 
the  decision  can  be  placed,  with  more  propriety  and  satis- 
faction, upon  the  intrinsic  merits  of  the  case.  The  com- 
plainant appears  to  rest  his  right  to  the  decree  of  specific 
performance  principally  upon  the  fact  that  possession  was 
delivered.  I  assent  to  the  well  settled  rule  that  the  de- 
livery of  possession,  pursuant  to  and  in  part  execution  of 
a  parol  contract  for  the  sale  of  land,  does  take  the  case 
out  of  the  statute ;  but  it  does  not  therefore  follow,  as  a 
necessary  consequence,  that  this  Court  will  decree  a  spe- 
cific performance. 

In  all  contracts  the  time  of  execution  is  an  important 
consideration.  When  reduced  to  writing  it  is  generally 
expressed,  andif  credit  is  to  be  given  for  the  consideration 
money  it  is  apparent  on  the  face  of  the  contract ;  but  in 
parol  contracts  it  must  be,  as  the  contract  itself,  the  sub- 
ject of  parol  proof  in  cases  out  of  the  statute. 

In  the  contract,  as  stated  in  complainant's  bill,  it  is 
not  alleged  that  defendant  agreed  that  complainant  should 
have  time.  Hence,  in  the  case  as  presented,  it  does  appear 
that  the  defendant  was  entitled  to  the  immediate  transfer 
of  the  judgment  and  to  the  payment  of  the  balance  ;  and, 
from  the  proof  in  the  cause,  it  was  not  the  intention  of  the 
parties  that  the  vendor  should  part  with  the  possession  of 
his  land  and  be  kept  out  of  the  value  of  it  longer  than  the 
few  days  which  might  be  necessary  for  the  scrivener  to 
draw  the  deed ;  nor,  under  the  contract  as  stated  in  the 
bill,  can  it  be  considered  that  the  execution  of  the  deed 
was  to  precede  the  payment  of  the  consideration  money. 
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But,  upon  this  we  are  not  left  to  inference  or  conjecture. 
The  deed,  which  has  been  drawn  by  complainant  and  ex- 
hibited as  part  of  his  case  in  evidence,  shows  what  was  the 
understanding  of  the  complainant  himself  upon  this  sub- 
ject. In  the  body  of  it  is  the  receipt  in  full  for  the  pur- 
chase money  paid ;  and  the  conveyance  is  expressed  to  be 
in  consideration  of  it  as  paid  in  full.  This  deed  also  dis- 
closes another  material  fact,  and  places  beyond  all  doubt 
the  manner  in  which  the  rents  and  profits  were  to  be  sub- 
sequently adjusted  and  settled  by  the  parties.  The  ex- 
press covenant  for  their  future  payment  excludes  the 
ground  assumed  by  the  complainant,  as  being  the  cause  of 
delay,  that  they  were  to  be  ascertained  and  deducted  out 
of  the  sum  stipulated  to  be  paid  as  the  amount  of  the  pur- 
chase money.  Taking  into  consideration  the  deed,  as  ex- 
hibiting in  writing  the  complainant's  understanding  of  the 
contract,  it  does  appear  to  me  that  all  the  difficulty  he  has 
encountered  has  resulted  from  his  own  delay  and  negli- 
gence. But  the  principle  upon  which  a  court  of  equity 
proceeds  in  enforcing  the  execution  of  parol  contracts 
relative  to  the  sale  of  lands,  in  cases  of  part  performance,  is 
founded  upon  the  prevention  of  fraud ;  as  in  cases  where 
the  vendee  has  entered  and  made  improvements,  or  paid  a 
considerable  part  of  the  purchase  money.  In  the  case  now 
under  consideration  the  vendee  has  not,  according  to  his 
own  showing,  made  it  appear  that  he  has  sustained  any 
injury,  nor  has  he  lost  the  benefit  of  the  contract  except 
by  his  own  default.  From  what  does  appear  it  is  manifest 
that  he  has  derived  an  advantage,  and  that  at  the  expense 
and  to  the  detriment  of  the  defendant.  He  never  paid  one 
cent  of  the  purchase  money,  and  yet  exercised  acts  of 
ownership  over  the  property  of  the  defendant  by  cutting 
and  using  the  timber  thereof  for  his  own  purposes ;  and 
this  when  he  had  prevented  the  deed  being  drawn,  and 
still  held  the  judgment,  which  ought  to  have  been  assigned, 
under  his  own  control  and  subject  to  attachment,  or  to  any 
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Other  legal  application  thereof,  in  discharge  of  his  own 
debts. 

The  rale,  as  laid  down  and  acknowledged  in  courts  of 
equity,  is  that  where  the  party  who  applies  for  a  specific 
performance  has  omitted  to  execute  his  part  of  the  con- 
tract by  the  time  appointed  for  that  purpose,  without 
being  able  to  assign  any  sufficient  justification  or  excuse 
for  his  delay,  there  being  nothing  in  the  acts  or  conductof 
the  other  party  that  amounts  to  an  acquiescence  in  that 
delay,  the  Court  will  not  compel  a  specific  performance. 
Newland  on  Cont  242 ;  Siig.  on  Vend.  &d  Lond.  Ed.  268. 

In  the  case  of  Benedict  v.  Lynch^  1  Johns.  Ch.  Rep.  370, 
Chancellor  Kent  reviewed  the  cases  as  to  the  effect  of 
laches  of  the  party  seeking  a  specific  performance  ;  and  in 
the  case  before  him,  although  the  contract  was  in  writing 
and  the  purchaser  had  made  improvements  but  no  pay- 
ments, he  dismissed  the  bill.  The  Chancellor  in  that 
case  very  properly  remarks,  with  respect  to  the  rule  I 
have  stated,  that  ^^  it  appears  to  him  to  be  founded  in  the 
soundest  principles  of  policy  and  justice.  Its  tendency  is 
to  uphold  good  faith  and  punctuality  in  dealing.  The 
notion  that  seems  too  much  to  prevail  that  a  party  may  be 
utterly  regardless  of  his  stipulated  payments,  and  that  a 
Court  of  Chancery  will  almost  at  any  time  release  him 
from  the  penalty  of  his  gross  negligence,  is  very  injurious 
to  good  morals,  to  a  lively  sense  of  obligation,  to  the 
sanctity  of  contracts  and  to  the  character  of  this  Court. 
It  would  be  against  all  my  impressions  of  the  principles  of 
equity  to  help  those  who  show  no  equitable  title  to  relief," 
In  I  Ves.  Sr.  450,  Lord  Hardwicke  lays  down  the  rule  on 
this  subject,  when  he  says  that  ^^\t  is  the  business  of  this 
Court  to  relieve  against  lapse  of  time  in  the  performance 
of  an  agreement;  and  especially  where  the  non-perform- 
ance has  not  arisen  by  default  of  the  party  seeking  to 
have  a  specific  performance."     So  it  was  held  in  the  case 
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of  Hayes  v.  CaryU  as  early  as  1702 ;  5  Viner^  p.  588  pi.  18, 
that  where  one  person  has  trifled  or  shown  a  backward- 
ness in  performing  his  part  of  the  agreement  equity  will 
not  decree  a  specific  performance  in  his  favor,  especially 
if  circamstances  are  altered.  The  cases  of  Spurrier  v. 
Hancock  and  of  Harrington  v.  Wheeler ^  4  Ves.  Jr.  667-686, 
were  on  bills  filed  by  the  purchaser  for  a  specific  perform- 
ance; and  in  the  latter  case  he  had  paid  part  of  the  pur- 
chase money ;  but  the  bill,  in  each  case,  was  dismissed  on 
account  of  his  laches  and  unreasonable  delay.  The  obser- 
vation of  the  Master  of  the  Rolls,  in  Milward  v.  Thanoty  5 
Ves.  Jr.  720  n.  is  very  emphatic  on  this  subject.  He  ob- 
served that  Lord  Eenyon  was  the  first  who  set  himself 
against  the  idea  that  had  prevailed,  that,  when  an  agree- 
ment was  entered  into,  either  party  might  come  at  any 
time ;  and  that  it  was  then  perfectly  known  that  a  party 
cannot  call  upon  a  court  of  equity  for  a  specific  perform- 
ance unless  he  had  shown  himself  ready,  desirous,  prompt 
and  eager.  Guest  v.  Homfray^  5  Ves.  Jr,  818,  is  another 
strong  case  on  the  point.  Specific  performance  was  re- 
fused on  account  of  the  laches  of  the  complainant,  who 
was  the  vendor.  There,  the  purchaser  had  been  put  into 
possession  when  the  contract  was  made ;  but  the  question 
was,  as  the  Court  said,  whether  the  complainant  had  done 
enough  to  show  that  he  took  all  the  pains  he  could  to  be 
ready  to  carry  the  agreement  into  effect ;  and,  as  it  did  not 
appear  that  he  had  done  all  he  ought  to  have  done,  though 
the  delay  was  but  three  months  and  the  complainant  had 
met  with  an  unwilling  purchaser  who  meant  to  get  rid  of 
the  contract  if  he  could,  the  bill  was  dismissed. 

In  Hatch  V.  Cobby  4  Johns^  Ch.  Rep.  559,  the  bill  was  for 
a  specific  performance  of  a  contract  on  the  part  of  the 
defendant  to  sell  land.  It  appeared  that  the  complainant 
had  made  default  in  the  payments  which,  by  the  contract, 
were  made  a  condition  precedent  to  the  conveyance  ;  that 
the  defendant  had  accepted  one  small  payment  subsequent 
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to  such  default,  but  that  about  six  months  thereafter  de- 
fendant repeatedly  called  for  payment  and  gave  notice 
that  if  the  complainant  did  not  pay  him  he  should  be 
obliged  to  part  with  his  interest  in  the  land  agreed  to  be 
conveyed.  No  payment  being  made  he  assigned  over  his 
right  to  a  third  person,  and  the  complainant,  with  a  knowl- 
edge of  that  fact,  made  a  tender  of  the  balance  due  on  the 
contract  and  filed  his  bill  for  a  specific  performance  of  the 
contract,  or  for  a  compensation  in  damages  for  the  pay- 
ment he  had  already  made  and  the  improvements  he  had 
put  upon  the  land.  The  complainant,  subsequently  to  his 
default  in  payment,  had  confessed  a  judgment  to  a  third 
person  for  $1000,  to  cover  his  property.  In  this  case  Chan- 
cellor Kent,  in  delivering  his  opinion,  declares  that  a  spe- 
cific performance  cannot  be  decreed.  The  defendant  had 
fairly  disabled  himself  before  the  suit  was  brought,  and 
this  was  known  to  the  complainant.  He  was  not  bound 
to  wait  any  longer  on  the  complainant,  but  had  a  clear 
right  to  exact  immediate  payment,  or  else  to  part  with  his 
interest  in  the  land  to  another,  in  order  to  meet  his  own 
convenience  or  necessities.  If  the  defendant  had  not  part- 
ed with  his  interest  before  the  filing  of  the  bill,  it  might 
even  then  have  been  a  point  deserving  of  consideration 
whether  the  complainant  was  entitled  to  assistance,  since 
no  accident,  mistake  or  fraud  had  intervened  to  prevent  the 
performance  of  the  contract  on  his  part ;  and  after  indul- 
gence and  considerable  subsequent  delay  he  had  twice  been 
required  to  make  payment  and  had  omitted  to  do  so.  The 
acquiescence  in  his  default  or  the  waiver  of  it  by  the  de- 
fendant had  terminated,  before  the  assignment,  by  these 
calls  for  payment.  The  bill  was  dismissed. 

That  the  laches  of  the  vendee  will  entitle  the  vendor 
to  treat  the  contract  of  sale  as  rescinded  or  abandoned 
was  decided  by  the  case  of  Ballard  v.  Walker^  3  Johns. 
CaseSy  60,  where  the  vendee  suffered  four  years  to  elapse 
before  he  offered  to  fulfill  the  agreement  on  his  part,  and 
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in  the  meantime  the  vendor  had  sold  the  land  ix>  another.' 
The  Supreme  Court  considered  the  contract  of  sale  as  re- 
scinded or  abandoned  and,  in  an  action  brought  by  the 
vendee  to  recover  damages  for  the  non  performance,  gave 
judgment  for  the  defendant.  The  cases,  in  which  it  was 
formerly  doubted  whether  a  court  of  equity  could  refuse 
to  decree  a  specific  performance  on  account  of  the  laches 
of  the  party  seeking  it,  all  arose  on  written  contract ;  but 
the  decisions  I  have  adverted  to  have  settled  the  question. 
If  these  contracts  in  writing  will  not  be  enforced,  where 
there  has  been  delay  or  laches,  there  appears  to  be  much 
stronger  reason  in  whithholding  the  aid  of  this  Court, 
under  similar  circumstances,  when  the  agreement  is  by 
parol.  With  respect  to  the  latter  it  is  always  the  exercise 
of  a  discretionary  power;  and  unless  the  equity  of  the 
complainant  is  clear  and  his  conduct  such  as  to  satisfy  the 
Court  that  he  has  fairly,  punctually  and  fully  performed,  in 
all  things,  his  part,  he  cannot  be  entitled  to  relief,  and  bis 
bill  must  be  dismissed. 

It  has  been  attempted,  in  the  present  case,  to  account 
for- the  delay  in  drawing  the  deed,  and  to  prove  by  the 
testimony  of  one  witness  the  assent  of  the  defendant  sub- 
sequently to  the  original  agreement.  This  cannot  prevail 
against  the  oath  of  the  defendant,  confirmed  by  the  cir- 
cumstances of  the  case  and  the  testimony  of  Mr.  Windsor, 
to  the  contrary  ;  nor,  if  true,  would  it  follow  from  thence 
that  the  vendor  had  agreed  to  the  delay  in  payment,  or  to 
deprive  himself  of  the  use  and  control  of  the  judgment 
which  was  to  have  been  assigned  or  of  the  benefit  to  be 
derived  from  the  payment  of  the  purchase  money.  Hav- 
ing parted  with  the  possession  of  his  land,  according  to 
the  terms  of  his  contract,  he  was  entitled  to  receive  and 
enjoy  its  equivalent.  The  conduct  of  the  complainant  in 
80  long  neglecting  to  prepare  the  deed,  but  especially  his 
entire  neglect  to  pay  any  part  of  the  consideration,  while 
according  to  his  own  allegatioti  he  was  deriving  advan- 
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tages  from  the  use  and  posBeasiou  of  the  defendant's  prop- 
erty, all  concur  in  satisfying  me  that  the  non  performance 
of  the  alleged  contract  resulted  from  the  neglect  and  delay 
of  the  complainant ;  and  this,  under  the  circumstances  of 
the  case,  appears  to  me  to  have  authorized  the  defendant 
to  treat  the  contract  as  abandoned,  and  to  adopt  the  course 
he  did  for  the  purpose  of  effecting  a  sale  of  his  property. 
The  complainant's  bill  must,  therefore,  be  dismissed  with 
costs. 


The  State  of  Delaware, 

vs. 

The  Wilmington  Bridge  Company. 

New  Caslley  S^t  T.  1838. 

The  charter  of  the  Wilmington  Bridge  Company  provided  that  any  excess 
of  tolls  received  by  the  company  over  ten  per  cent,  of  its  capital  stock 
should  be  paid  over  to  the  trustee  of  the  school  fund  for  the  use  of 
the  fund.  The  Company  were  directed  to  give  notice  to  the  trustee  of 
the  accruing  of  such  excess,  and  the  trustee  was  authorized  to  sue  for 
the  same  at  law.  Held  that,  notwithst<anding  a  remedy  at  law  was 
given  by  suit  in  the  name  of  the  trustee,  a  bill  in  equity  would  lie  in 
the  name  of  the  State  against  the  company  for  a  discovery,  account 
and  payment. 

Bill  in  equity  against  a  corporation  for  an  account 

AND  FOR  payment  OF  AN  EXCESS  OF   TOLLS  DUE  TO  THE  STATE 

UNDER  ITS  CHARTER. — Under  the  provisions  of  the  Act  of 
the  General  Assembly  incorporating  the  Wilmington 
Bridge  Company  the  State  of  Delaware  reserved  to  itself 
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any  excess  of  tolls  to  be  received  by  the  company  over  ten 
per  cent,  of  its  capital  stock,  and  directed  that  such  excess 
should  be  paid  over  to  the  Trustee  of  the  School  Fund, 
for  the  use  and  benefit  of  that  fund.  It  was  made  the 
duty  of  the  company  to  give  notice  to  the  Trustee  of  any 
such  excess,  as  the  same  should  from  time  to  time  accrue, 
and  also  to  afibrd  to  the  Trustee  access  to  the  books  of  the 
corporation,  when  thereunto  required,  in  order  to  ascer- 
tain whether  at  any  time  such  excess  of  tolls  had  accrued. 
A  right  of  action  at  law  to  recover  the  excess  was  given 
by  the  charter  to  the  Trustee.  The  present  bill  was  filed 
by  the  Attorney  General,  under  the  direction  of  a  joint 
resolution  of  the  legislature.  It  alleged  that  tolls  had 
accrued  and  been  collected  by  the  Bridge  Company,  to  an 
amount  excee<Ung  the  10  per  cent,  upon  its  capital;  of 
which  excess  the  company  had  neglected  to  give  notice ; 
and  also  that  it  had  refused  to  pay  over  the  same  to  the 
Trustee  of  the  School  Fund,  pursuant  to  the  directions 
of  its  charter.  The  bill,  therefore,  prayed  a  decree  for  an 
account  of  the  tolls  collected  since  the  year  1807,  the  date 
of  the  charter,  and  for  the  payment  of  any  such  excess. 

The  defendant  demurred  to  the  bill,  and  the  cause  came 
before  the  Chancellor,  at  the  September  Term  1888,  for  a 
hearing  upon  the  demurrer. 

J.  A.  Bayard  and  J.  Wales,  for  the  defendant,  in  sup- 
port of  the  demurrer. 

The  charter  of  this  corporation  provides  an  action  at 
law  by  the  Trustee,  as  the  remedy  for  the  recovery  of  any 
excess  of  tolls  received  by  it.  The  charter  is  a  contract 
between  the  State  and  the  company ;  and  the  joint  resolu- 
tion of  the  legislature,  directing  a  different  remedy  from 
that  provided  for  in  the  charter,  is  a  violation  of  the  con- 
tract and  in  conflict  with  the  Constitution  of  the  United 
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States.  1  Black.  Com.  468 ;  9  Mod.  Bep.  409 ;  1  F.  ^  -B. 
226;  2  Johns.  Ch.  Bep,  884;  4  Wheat.  S.  C.  Bep,  676.  The 
remedy  of  the  State  is  by  an  action  at  law. 


W.  H.  BogerSj  (representing  the  Attorney  General,)  for 
the  State. 

The  resolution  of  the  legislature  gives  no  new  right  nor 
remedy,  but  only  directs  that  a  remedy  already  existing 
may  be  adopted.  This  Court,  by  virtue  of  its  general 
jurisdiction  for  discovery  and  account,  may  entertain  this 
bill ;  and,  as  a  relief  incidental  to  discovery  and  account, 
the  Court  may  decree  payment.  Such  jurisdiction  is  not 
affected  by  the  provision  of  the  charter,  giving  a  remedy 
by  action  at  law.  The  corporation  is  subject  to  the 
general  jurisdiction  of  the  Court  and  to  all  such  remedies 
as  are  applicable  to  the  rights  and  obligations  arising 
under  its  charter. 

Johns,  Jr.,  Chancbllob. — ^I  am  of  opinion  that  this 
Court  has  jurisdiction.  The  charter  is  the  contract  be- 
tween the  company  and  the  State.  It  was  accepted  with 
the  liability  to  account  for  excess  of  profits  over  the  ten 
per  cent.  The  direction  to  pay  the  same  to  the  Trustee 
of  the  School  Fund  was  nothing  more  than  the  designa- 
tion and  appointment  of  a  person  to  receive  it ;  and  the 
remedy  which  he  was  authorized  to  adopt  applied  to  the 
recovery  of  the  excess  when  it  occurred,  of  which  it  was 
the  duty  of  the  corporation  to  apprise  the  Trustee,  The 
further  power  of  inspecting  the  books  could  only  be  exer- 
cised for  the  benefit  and  information  of  the  party  to  whom 
the  excess  over  the  ten  per  cent,  belonged.  It  could  not 
have  been  designed  to  impair  or  take  away  the  right  of 
the  party  beneficially  entitled  to  adopt  the  usual  remedies, 
either  to  enforce  an  account  or  compel  payment. 

Under  this  charter  there  can  be  no  question  that  the 
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State  was  entitled  to  have  the  excess  of  profits  over  ten  per 
cent,  paid  to  its  agent ;  bnt  whether  snch  excess  had  oc- 
curred could  only  be  made  to  appear  by  an  account  of  the 
pecuniary  transactions  and  affairs  of  the  company,  if  they 
have  omitted  to  comply  with  the  stipulation  on  their  part. 
To  deprive  the  State  of  the  only  mode  of  compelling  an 
account  would  be  to  impair  the  interest  of  the  State  under 
this  contract.  It  is  true,  as  has  been  argued,  that  there 
is  an  action  at  law  given  by  the  charter  to  the  trustee. 
But  that  does  not  afford  a  complete  remedy  where,  as  in 
this  case,  a  discovery  and  an  account  are  necessary  in 
order  to  ascertain  whether  any  and  what  excess  of  tolls 
may  have  accrued.  It  is  a  case  of  concurrent  remedies 
applying  to  the  same  subject  matter,  but  for  different  pur- 
poses; and  for  the  purpose  of  this  bill  the  remedy  at  law 
would  be  ineffectual. 

The  demurrer  is  overruled  and  the  defendant  ordered  to 
answer  over. 


John  T.  Kilbt,  Administrator  of  Sophia  Lawrbkcx, 
deceased,  and  John  S.  Lawrbncb, 

vs. 

John  Godwin  and  John  Bullock. 

Nw  CcMe,  Stpi.  T.  1888. 

A  post  naptial  agreement  that  the  wife  shall  ei^oy,  for  her  sole  and  separate 
nse,  property  to  which  the  husband  has  become  entitled  in  her  right,  if 
npon  sufficient  consideration  and  not  in  fraud  ef  creditors,  will  be  en- 
forced in  equity. 
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Pending  a  suit  in  equity  by  the  wife  against  her  husband  for  enforcing  an 
ante  nuptial  contract,  it  was  agreed  by  thahusband,  as  a  compromise  of 
the  suit  and  in  consideration  of  its  dismissal,  with  the  wife's  consent, 
that  one  half  part  of  certain  funds  held  by  him,  in  her  right,  should  be 
for  her  sole  and  separate  use  ;  and  such  half  part  was,  pursuant  to 
the  agreement,  delivered  to  the  wife's  solicitor  and  came  to  her  pos- 
session and  was  afterward,  during  her  last  sickness,  disposed  of  by  her 
as  a  donatio  eatua  mortis— Heldj  that  the  agreement  was  valid  ;  and 
that  the  funds  delivered,  in  pursuance  of  it,  became  the  wife's  separate 
property,  and  passed  by  her  disposal  of  them  as  a  donatio  cauaa  mortis. 

A  donoHo  causa  mortis  defined.  An  actual  delivery  of  the  property  essen- 
tial ',  but  ttxis  may  be  made  to  a  third  person  for  the  use  of  the  donee. 

A  mother,  in  her  last  sickness,  holding  certain  securities  for  her  separate 
use,  delivered  the  same,  together  with  some  articles  of  personal  use, 
such  as  a  watch  and  jewelry,  to  a  third  person,  declaring  them  to  be 
for  the  benefit  of  her  two  minor  children  ;  and,,  with  the  securities  and 
articles,  also  delivered  an  inventory  of  the  same.  She  died  in  a  few . 
days  afterward— ir(sk{,  a  valid  donatio  causa  mortis. 

Bill  in  Equity  against  a  Trustee  for  an  account 
and  for  thb  delivbrt  of  sbcukities  received  for  com- 
PLAINANTS AS  A  DONATIO  CAUSA  MORTIS. — The  bill  alleged 
that  Sophia  S.  P.  Lawrence,  now  deceased,  in  her  lifetime 
intermarried  with  the  defendant,  John  Godwin  ;  that,  by  an 
ante  nuptial  contract,  the  property  held  by  Mrs.  Godwin 
before  the  marriage  was  secured  to  her  sole  and  separate 
use ;  that,  after  the  marriage,  the  contract  came  to  the  pos- 
8es=)ion  of  the  husband  and  was  destroyed  by  him ;  that 
subsequently  he  received  from  the  Executor  of  a  former 
husband  of  Mrs.  Godwin  certain  funds,  to  which  she  was 
entitled  as  widow  of  her  deceased  husband ;  that  a  bill  in 
equity  was  filed  in  the  State  of  Virginia,  where  the  parties 
then  resided,  in  order  to  enforce  the  provisions  of  the  mar- 
riage contract;  which  proceeding  was  compromised  and 
the  bill  dismissed,  pursuant  to  an  agreement  between  the 
parties  whereby  the  husband,  Godwin,  consented  to  the 
wife's  separation  from  him,  and  that  one  half  of  the  money 
and  securities  derived  from  the  estate  of  Mrs.  Godwin's 
former  husband  should  be  for  her  separate  use;  and  one 
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half  the  sanie  was  for  that  purpose  left  in  the  bands  of 
Richard  Baker,  her  solicitor  in  the  suit  in  Virginia.  That 
afterward  Mrs.  Godwin  removed  with  her  two  children 
by  a  former  husband,  viz.  Sophia  A.  Lawrence  and  John 
8.  Lawrence  to  Wilmington,  in  the  State  of  Delaware, 
where  she  died  in  October,  1883 ;  that  during  her  last  sick- 
ness, and  while  in  expectation  of  her  death,  she  caused  an 
inventory  of  the  securities  held  for  her  use  as  aforesaid  to 
be  made  and  delivered  to  the  defendant,  John  Bullock,  to- 
gether with  the  securities  themselves,  and  also  some  per- 
sonal chattels  such  as  a  gold  watch,  jewelry  &c.  It 
was  alleged  that  such  delivery  was  made  to  John  Bullock 
for  the  use  of  her  two  children,  and  as  a  donatio  causa  mor- 
tiSj  and  that  Mrs.  Godwin  died  without  recovering  from 
her  said  sickness.  The  bill  further  alleged  that  John  Bul- 
lock became  the  administrator  of  Mrs.  Godwin,  and  that 
John  Godwin  had  given  him  notice  not  to  pay  over  the  funds 
in  his  hands  to  Mrs.  Godwin's  children,  claiming  to  be 
entitled  to  them  himself.  This  bill  was,  therefore,  filed  by 
the  administrator  of  the  daughter,  Sophia  A.  Lawrence,  she 
being  deceased,  and  by  the  son,  John  S.  Lawrence.  Prayer j 
that  Bullock  may  account  for  the  funds  delivered  to  him 
by  Mrs.  Godwin  in  her  last  sickness,  and  that  they  may  be 
paid  over  to  the  complainants. 

The  defendant,  Godwin,  by  his  answer*  admits  the 
marriage,  and  that  prior  to  the  marriage  he  agreed  to  en- 
ter into  a  stipulation  in  writing,  that  the  property  of  his 
intended  wife  should  not  be  liable  for  his  debts;  that  such 
a  writing  was  executed  and  placed  in  the  hands  of  one 
William  Scott,  who  after  the  marriage  brought  it  to  the 
defendant ;  but  the  defendant  does  not  recollect  whether 
he  took  it,  or  left  it  to  remain  with  Scott.  He  admits  the 
allegation  of  the  bill  touching  the  suit  in  chancery  on  the 

*  The  answer  of  the  other  defendant,  Ballock,  is  not  set  fortb  in  the 
GhanceUor*8  notest  and  could  not  be  found  among  the  papers  filed  in  tbe 
cause. 
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part  of  the  wife  in  Virginia  and  the  compromise  and  dis- 
missal of  the  bill,  and  that  he  did  agree  to  place  certain 
fands,  which  ha^  come  to  him  in  her  right,  in  the  hands 
of  Richard  Baker,  who  was  to  collect  and  apply  the  same 
to  her  use,  as  she  should  need.  The  defence  made  by 
the  answer  was,  that  the  transfer  of  securities,  under  the 
compromise  of  the  Virginia  suit,  to  the  solicitor  of  de- 
fendant's wife  was  not  an  assignment,  but  a  provision  for 
her  support  while  living,  such  as  not  to  affect  the  hus- 
band's title.  The  answer  also  denied  that  there  was  a 
sufficient  donatio  causa  mortis. 

The  cause  was  put  at  issue  and  a  rule  for  commissions 
entered.  Depositions  were  taken,  proving  the  execution  of 
the  marriage  contract  as  alleged  in  the  bill,  and  the  con- 
tents thereof,  to  the  effect  that  Godwin,  the  intended  hus- 
band, should  not  receive  any  of  the  intended  wife's  prop- 
erty, without  her  consent,  and  that  it  should  not  be  liable 
for  his  debts.  It  was  also  proved  that  Godwin  had  stated 
that  the  contract  was  illegally  executed,  and  that  he  had 
destroyed  it ;  also  that  he  had  received  from  the  estate  of 
his  wife's  deceased  husband  funds  to  the  amount  of  $4000, 
which  the  administrator,  Robert  White,  testified  to  having 
paid  over  to  Godwin,  in  ignorance  that  a  marriage  contract 
had  been  entered  into.  Depositions  were  also  read  to  prove 
that  Mrs.  Godwin,  in  her  last  sickness,  at  Wilmington, 
Delaware,  and  in  view  of  her  approaching  death,  sent  for 
the  defendant,  John  Bullock,  and  delivered  to  him  the  se- 
curities which  she  had  received  for  her  separate  use  under 
the  compromise  of  the  suit  in  Virginia,  together  with  some 
articles  of  personal  use,  such  as  her  watch  and  jewelry; 
and  such  delivery  was  expressed  by  her  to  be  for  the  ben- 
efit of  her  two  children,  who  were  minors ;  that  an  in- 
ventory of  the  property  delivered  was  made  and  com« 
pared  with  it  by  a  witness  to  the  transaction,  Caleb  P. 
Bennett ;  and  the  same  was  handed,  with  the  property,  to 


Ejlby,  Adm'r.,  v,  Godwin,  kt  al.  66 

Argament. 

Bullock,     That  Mrs.   Godwin   never  recovered  from  her 
BicknesSy  bat  died  in  a  few  days  after. 

The  cause  came  before  the  Chancellor,  at  the  Septem- 
ber T.  1838,  upon  the  bill,  answers,  exhibits  and  deposi« 
tions. 

J.  A.  Bayardy  for  the  complainants. 

The  proof  shows,  beyond  controversy,  that  there  was 
a  marriage  contract,  and  that  Mrs.  Godwin  held  the  prop>- 
erty  in  question  to  her  sole  and  separate  use.  If  so,  she 
had  the  absolute  right  to  dispose  of  it ;  and  her  disposal  of 
it  as  a  donatio  causa  mortis  was  valid,  and  entitles  the  com- 
plainants. The  delivery  of  the  property  to  the  defendant, 
Bullock,  under  the  circumstances  proved,  was  a  clear  case 
of  a  donatio  causa  mortis.     1  TP7?i,<?.  on  Exr^s^  660. 

R.  H,  Bayardy  for  the  defendant,  Godwin. 

The  evidence  as  to  the  contents  of  the  marriage  contract 
does  not  prove  that  the  intended  wife's  property  was  to  be 
for  her  separate  use,  so  as  to  be  subject  to  her  control  and 
disposal,  but  only  that  it  should  not  be  subject  to  her  hus- 
band's debts.  Beyond  this  it  remained  his  property,  as  a 
gift  by  the  marriage,  and  was  subject  to  his  sole  control. 
Then,  with  respect  to  the  claim  that  the  wife  became  enti. 
tied  to  her  property,  under  the  compromise  of  the  Virginia 
suit,  there  was  no  valid  transfer  of  it  for  the  sole  use  of 
the  wife.  It  was  suffered  to  remain  in  the  hands  of  her 
solicitor.  Baker,  to  meet  her  necessities ;  but  there  was  no 
assignment,  and  the  husband  never  parted  with  the  domin- 
ion over  it.  1  Ves.  Jr.  46,  49.  Clancy  on  Mar.  Worn.  259, 
260.  2  Kent  Com.  439.  Further,  there  was  no  doruztio 
causa  mortis.  Such  a  disposal  is  contrary  to  the  purpose  of 
our  Act  respecting  nuncupative  wills,  which   prescribes 
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the  only  mode  in  this  State  for  the  disposal-  of  personal 
property,  otherwise  than  by  will,  to  take  effect  after  the 
death  of  the  owner.     Dig.  Del.  Laws,  557. 

J*.  A.  Bayard,  in  reply. 

Our  Act  of  Assembly  respecting  nuncupative  wills  does 
not  touch  the  case  of  a  donatio  causa  mortis.  The  essential 
difference  between  the  two  is  that  in  the  latter  there  is  a 
delivery.     Our  case  rests  upon  the  proof  of  that  fact. 

Johns,  Jr.,  Ohangbllor. — In  this  case,  it  appears  that, 
pending  a  suit  between  husband  and  wife,  instituted  by 
her  next  friend  in  the  Court  of  Chancery  in  Virginia,  to 
enforce  a  contract  alleged  to  have  been  made  prior  to 
marriage  and  which  had  been,  after  the  marriage,  de- 
stroyed without  her  consent,  the  husband  and  wife  com- 
promised the  matter  in  controversy ;  the  suit  was  dis- 
missed ;  and,  from  the  testimony  of  the  solicitor  who  filed 
the  bill  and  had  charge  of  the  business,  it  appears  that 
bonds  and  other  securities,  which  had  constituted  part  of 
the  wife's  personal  property  under  the  will  of  her  former 
husband,  were,  by  the  executors  of  the  wife's  former  hus- 
band,delivered  to  Mr.  Baker  for  collection ;  and  the  money, 
deducting  charges,  was  to  be  remitted  to  Mrs.  Godwin, 
with  the  assent  and  direction  of  the  husband.  It  also  ap- 
pears that,  after  this  compromise,  the  wife  left  the  husband, 
and  removed  to  the  city  of  Wilmington,  in  the  State  of 
Delaware,  where  her  two  children  by  a  former  husband 
were  at  school,  and  refused  to  return  or  again  cohabit  with 
her  husband.  The  deposition  of  the  witness  further  estab- 
lishes the  fact  that,  according  to  the  instructions  and  in 
pursuance  of  the  agreement  on  the  part  of  the  husband, 
Mr.  Baker  collected  and  transmitted  to  Mrs.  Godwin 
sundry  sums  recovered  by  him,  which,  remaining  in  her 
hands,  she  used  as  her  own  separate  property,  acquired 
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ander  the  agreement  of  compromise  and  in  part  execution 
of  the  same.  The  personal  property  thus  in  her  posses- 
sion, in  her  last  sickness,  she  delivered  to  Mr.  Bullock,  one 
of  the  present  defendants,  for  the  use  of  her  two  children. 
Letters  of  administration,  after  the  death  of  Mrs.  Godwin, 
werp  granted  to  Mr.  Bullock,  who  has  now  the  possession 
of  the  property.  He  has  received  notice  from  Godwin  of 
his  claim,  and  has  been  prohibited  by  him  from  paying 
over  the  same  to  the  two  children  of  the  deceased.  The 
administrator  of  Sophia  A.  Lawrence  deceased,  and  John 
S.  Lawrence,  by  his  next  friend,  have  filed  their  bill,  and 
pray  that  their  right  to  the  same  may  be  established  and 
decreed,  they  claiming  the  same  as  a  donatio  causa  mortia 
from  their  late  mother,  made  by  her  to  them  of  her  sepa- 
rate personal  property. 

The  agreement,  so  far  as  the  property  and  money  now 
in  controversy  is  concerned,  if  valid,  was  executed.  It  is 
not  alleged  that  there  was  any  agreement  in  writing  ;  but 
as  the  testimony  establishes  the  fact  that  there  was  an 
agreement  and  a  consideration  for  the  same,  i.  e.  the  com- 
promise and  dismissal  of  the  suit  in  equity,  the  decision 
of  this  cause  necessarily  requires  that  the  preliminary 
questions  as  to  the  validity  of  this  agreement,  and  the  con- 
dition of  the  property  or  money  sent  to  Mrs.  Godwin  by 
Baker  under  and  in  part  execution  of  the  same,  be  first 
considered. 

In  Rutland  v.  MoUineaux,  2  Vernon  64,  a  feme  covert  had 
agreed  to  sell  her  inheritance;  so  as  she  might  have  £200 
of  the  money  secured  to  her.  The  land  was  sold,  nnd  the 
money  put  out  in  a  trustee's  name  accordingly.  The  bill 
was  brought  by  a  creditor  of  the  husband  to  subject  this 
money  to  the  payment  of  his  debt,  and  charged  that  the 
wife  promised  and  agreed  it  should  be  liable  thereto.  The 
Court  say ;  "  this  money  shall  not  be  liable  to  the  payment 
of  the  husband's  debts,  nor  shall  any  promise  made  by  the 
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wife  for  that  purpose,  subsequeDt  to  the  first  original  agree- 
ment, be  obligatory  on  that  behalf."  In  Slanning  et  al.  vs, 
StyUj  8  P.  Wms.  837,  it  was  contended,  that  there  was  no 
decree,  nor  any  writing  whatsoever,  whereby  to  raise  a 
separate  property  in  a /erne  covert,  which  was  what  the  law 
did  not  favor;  that  it  was  no  more  than  a  connivance  or 
permission  that  the  wife  should  take  these  things  and  con- 
tinue to  enjoy  them  during  the  husband's  pleasure,  which 
pleasure  was  determined  by  his  death  :  besides,  this  agree- 
ment being  after  marriage  was  but  a  voluntary  one,  for 
which  «  court  of  equity  usually  leaves  the  party  to  take 
his  remedy  at  law  ;  and  that  in  truth  the  husband  borrow- 
ing this  £100  of  his  wife  was  no  more  than  borrowing  his 
own  money.  But  the  Lord  Chancellor  Talbot  decreed  that 
the  wife  was  well  entitled  to  come  in  for  this  £100,  as  a 
creditor  before  the  Master ;  observing  that  *'  the  courts  of 
equity  have  taken  notice  of  and  allowed  fefrie  coverts  to 
have  separate  interests  by  their  husbands'  agreement,  and 
this  £100  being  the  wife's  savings,  and  there  being  evi- 
dence that  the  husband  agreed  thereto,  it  seemed  but  a 
reasonable  encouragement  to  the  wife's  frugality ;  and 
such  agreement  would  be  of  little  avail  were  it  to  deter- 
mine by  the  husband's  death ;  that  it  was  the  strongest 
proof  of  the  husband's  consent  that  the  wife  shoul^  have  a 
separate  propert}'  in  the  money  arising  by  these  savings, 
in  that  he  had  applied  to  her  and  prevailed  with  her  to 
lend  him  this  sum ;  in  which  case,  he  did  not  lay  claim  to 
it  as  his  own,  but  submitted  to  borrow  it  as  her  money. 
Wherefore,  and  especially  as  here  was  no  creditor  of  the 
husband  to  contend  with,  it  was  ordered  that  the  wife 
should  be  allowed  to  come  in  for  this  £100,  as  a  creditor 
before  the  Master ;  and  the  Court  cited  the  case  of  Cal- 
mady  v.  Calmady,  where  there  was  the  like  agreement 
made  between  the  husband  and  the  wife,  that  upon  every 
renewal  of  a  lease  by  the  husband  two  guineas  should  be 
paid  by  the  tenant  to  the  wife ;  and  this  was  allowed  to  be 
her  separate  money." 
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The  cases  referred  to  do  not  appear  to  present  as  strong 
grounds  of  equity  for  relief  as  are  exhibited  in  the  one 
now  under  consideration. 

The  conduct  of  the  husband  in  relation  to  the  contract 
which  the  wife  supposed  was  executed  before  marriage, 
his  depriving  her  of  the  benefits  of  that  contract,  and 
afterward,  when  by  her  next  friend  she  had  instituted 
proceedings  in  equity  to  establish  the  contract,  entering 
into  an  agreement  and  obtaining  the  dismissal  of  the  suit 
and,  in  consequence  thereof,  acquiring  the  one-half  of  the 
unpaid  balance  of  his  wife's  personal  property — ^these  cir- 
cumstances, in  connection  with  the  situation  of  the  wife, 
who,  subsequent  to  the  said  agreement,  left  the  husband 
and  removed  from  Virginia  to  the  State  of  Delaware,  and 
never  again  cohabited,  but  lived  separate  from  him,  all 
concur  in  inducing  me  to  consider  the  property  which  is 
the  subject  of  the  present  suit  as  having  been,  in  the  life- 
time of  the  wife,  in  her  possession  as  her  separate  property, 
delivered  to  her  in  pursuance  aud  in  part  execution  of  the 
agreement  of  compromise,  as  an  equivalent  and  substitute 
for  what  she  was  seeking  under  the  suit  in  equity. 

The  only  question  remaining  to  be  considered  is 
whether,  being  thus  possessed  of  the  property,  she  died  in- 
testate as  to  it,  or  disposed  of  it  in  her  lifetime  as  a  donatio 
causa  mortis.  If  it  was  intestate  property  I  have  no  doubt 
it  would  belong  to  the  husband  as  personal  property  under 
the  Act  of  Assembly. 

A  donatio  causa  mortis  is  where  a  person  delivers,  or 
causes  to  be  delivered,  to  another  the  possession  of  any 
personal  effects,  to  keep  in  case  of  the  donor's  death.  An 
actual  delivery  of  the  thing  given  is  the  essential  requisite 
to  this  species  of  legacy.  The  possession  must  be  trans- 
ferred in  point  of  fact.  If  the  delivery  will  not  execute  a 
complete  gift  inter  vivosy  it  cannot  create  a  donatio  cansa 
mortis. 
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A  ring,  a  purse  of  gold,  and  such  like  articles  that  are 
capable  of  being  delivered,  will,  when  delivered,  be  good 
as  a  donatio  causa  mortis.  But  where  a  man  on  his  death- 
bed gave  his  wife  his  coach  and  a  pair  of  his  coach  horses, 
bidding  three  witnesses  to  take  notice  of  it,  who  accord- 
ingly made  a  memorandum  thereof  in  writing,  it  was  held 
that  this  was  no  valid  gift,  there  having  been  no  delivery. 
8  P.  Wms.  856. 

In  the  case  before  me,  by  the  testimony  of  Mr.  Bullock 
it  appears  that  Sophia  S.  P.  Godwin  sent  for  him  during 
her  last  illness  and  stated  to  him  that  she  had  property  in 
her  possession  and,  as  she  did  not  expect  to  recover  from 
her  then  illness,  she  desired  him  to  take  charge  of  it  for 
the  benefit  of  her  children,  Sophia  A.  Lawrence  and  John 
S.  Lawrence ;  and  proposed  having  an  article  of  trust  exe- 
cuted for  that  purpose,  which  he  declined.  She  then  in- 
sisted on  his  taking  charge  of  the  property ,for  safe  keeping, 
for  her  two  children.  The  property  consisted  of  a  gold 
watch,  some  articles  of  jewelry,  notes  of  diflferent  banks, 
and  some  gold  coins.  An  inventory  of  them  was  taken 
on  the  22d  of  November,  1823 ;  and  they  were  handed  to 
Caleb  P.  Bennet,  who  examined  and  compared  them  with 
the  inventory,  signed  it  with  his  proper  signature  and 
handed  the  property  and  inventory  to  Mr.  Bullock.  The 
witness  further  states  that  Sophia  S.  P.  Q-odwin  was  then 
ill  and  confined  to  her  bed,  from  whence  she  never  arose, 
but  died  in  a  few  days  after ;  that  she  made  the  disposition 
of  her  property  in  the  full  expectation  of  approaching  dis- 
solution, and  frequently  observed  to  Mr.  Bullock  that  the 
property  was  her  own  bonajide  property,  and  that  she  pos- 
sessed the  right  to  dispose  of  it,  independently  of  any  other 
person. 

In  this  case  it  is  apparent  that  the  property  was  delivered 
to  Bullock  for  the  use  of  the  children.  In  Wells^  Admr.  of 
Craig  i\  Tucker  and  wifcy  8  Binney's  Reps.  366,  the  Court 
decided  that  the  delivery  of  a  bond  or  personal  chattel  by 
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the  owner  in  his  last  illness  to  bis  wife,  for  the  use  of  a 
third  person,  is  a  sufficient  delivery  to  make  it  a  good 
donatio  causa  mortis.  In  Bunn  et  al.  vs.  Markham  et  aL  7 
Taunt.  224  (2  U.  C.  L.  81)  Burroughs  J.  at  the  conclusion 
of  his  opinion,  remarks  ^^  In  Burns'  Ecclesiastical  law  all 
the  cases  are  collected ;  they  all  indicate  that  there  must 
be  a  delivery,  either  to  the  donee  himself  or  to  some  one 
else  for  the  donee's  use.  In  Drury  v.  Smithy  1  P  Wms. 
405,  referred  to  in  the  case  of  Wells  v.  Dicker^  it  is  said ; 
".the  gift  was  supported,  though  to  a  third  person  for  the 
use  of  an  absent  donee." 

Under  these  decisions  I  am  satisfied  upon  the  point  of 
delivery ;  and  am,  therefore,  of  opinion  that  the  complain- 
ant's claim  is  well  founded,  and  that  the  personal  property 
delivered  into  the  hands  of  Mr.  Bullock,  for  the  use  of  the 
children  of  Mrs.  Godwin,  in  her  last  sickness,  belongs  to 
them  as  a  donatio  causa  mortis.  But,  as  the  bill  filed  in  this 
cause  does  not  state  the  amount  claimed,-  and  regards  the 
defendant  Bullock  as  having  the  property  in  trust  under 
the  gift,  and  prays  for  an  account,  I  must  make  an  inter- 
locutory decree,  ordering  Mr.  Bullock  to  file  an  account, 
on  oath,  of  the  articles  and  money  delivered  to  him  by 
Mrs.  Godwin, 

Decree  accordingly. 
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Samubl  Comlt, 

VS. 

John    Watbrs,    Thomas    Laird,    Michabl    MgMakin, 

ROBBRT  BURGBSS  AND  DbNNIS  KbLLY. 

New  Castle,  Feb.  T.  1840. 

An  inquiry,  whether  there  was  any  and  what  consideration  existing  at  the 
time  of  the  execution  of  a  certain  writing  obligatory,  does  not  present 
a  sufficiently  distinct  fact  to  be  the  subject  of  an  issue  out  of  Chancery, 
for  trial  by  a  jury. 

The  Chancellor  will  not,  upon  application,  order  issues  for  trial  by  a  jury 
respecting  tacts  not  material,  in  his  judgment,  to  a  decree  in  the  cause. 

A  debtor  in  failing  circumstances  gave  his  bond  to  one  creditor  to  secure  a 
debt  due  to  such  creditor,  and  as  to  the  balance  under  a  parol  trust  to' 
pay  certain  other  creditors,  per  schedule.  Held,  void  as  to  the  other 
creditors,  who  were  not  named  in  the  bond  and  with  whom  there  was 
no  communication. 

Such  a  transaction  does  not  create  a  trust  in  favor  of  the  creditors.  The 
bond  is  revocable  at  the  will  of  the  obligor  :  and  it  is  prohibited  by  the 
Statute  of  Frauds. 

^  A  bond  given  by  a  debtor  in  failing  circumstances,  covering  all  his  property 
for  the  benefit  of  preferred  creditors,  is  contrary  to  the  policy  of  the 
Statute  against  fraudulent  insolvency. 

Bill  in  Equity. — The  case  made  by  the  bill  was  as  fol- 
lows:— The  defendants,  Waters  and  Laird,  together  with 
one  Moses  Redpath,  were  engaged  in  the  manufacture  of 
cotton  goods  on  the  Brandywine,  prior  and  up  to  the  year 
1837,  when  they  failed  in  business.  Before  their  failure 
the  complainant,  a  commission  merchant  in  the  city  of 
Philadelphia,  had  been  their  agent  for  the  sale  of  goods, 
and  had  from  time  to  time  advanced  considerable  sums  of 
money  and  incurred  responsibilities  for  them,  which  at  the 
date  of  the  failure  amounted,  with  interest,  to  $65,922.06. 
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Previously  to  the  accruing  of  this  large  indebtedness,  to 
wit,  on  the  2l8t  of  February,  1884,  the  complainant  had 
taken  the  bond  of  Waters,  Laird  and  Redpath,  with  a 
warrant  of  attorney  for  the  confession  of  judgment,  condi- 
tioned for  the  payment  of  the  real  debt  of  $15,000,  and 
wjth  an  agreement  thereon  indorsed,  under  which  the 
bond,  and  any  judgment  to  be  entered  thereon,  were  to 
stand  as  a  security  for  such  sums  as  should  at  any  time  be 
due  to  the  complainant  for  advances  to  be  made  to  the 
obligors  or  responsibilities  to  be  incurred  for  them.  On 
the  20th  of  November,  1838,  judgment  was  entered  upon 
the  bond  and  a  fieri  facias  for  $18,000  was  issued  and  re- 
turned to  the  May  Term  1888,  as  levied  upon  certain 
goods,  chattels  and  machinery  of  the  defendants  in  the 
execution.  The  goods  levied  upon  were  subject  to  a  prior 
levy,  made  under  a  fim  facias  returnable  to  the  May  Term, 
1837,i88ued  upon  ajudgment  which  had  been  entered  (April 
20th,  1836,)  on  a  bond  given  by  Waters,  Laird  and  Red- 
path  to  the  other  defendants,  McMakin,  Burgess  and 
Kelly,  for  $18,690.63.  The  goods  were  aiTterward  sold 
under  this  execution  for  $16,669.06. 

The  bill  alleged  the  above  stated  facts,  and  charged  that 
the  bond  to  McMakin,  Burgess  and  Kelly  was  without 
any  consideration  beyond  the  sum  of  $400,  which  was  due 
from  the  obligors  to  Kelly,  one  of  the  obligees ;  and  the 
complainant  claimed,  as  applicable  to  his  execution,  the 
whole  proceeds  of  the  goods  except  the  said  sum  of  $400 
due  to  the  defendant  Kelly  and  $2000  in  arrear  for  rent  of 
the  premises  occupied  by  the  debtors  in  the  execution  at 
the  time  of  the  levy. 

The  answer  of  Waters  and  Laird  admitted  that  in  the 
Spring  of  1821  they,  together  with  Redpath,  became  part- 
ners in  the  cotton  spinning  business  on  the  Brandywine; 
that  they  executed  a  bond  to  the  complainant  under  the 
circumstances  and  for  the  amount  alleged  in  the  bill.    It 
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alleged  that  they  were  not,  at  the  date  of  the  bond,  in- 
debted to  the  complainant,  but  that  the  bond  was  given  to 
secure  the  complainant  for  future  advances  and  responsi- 
bilities; that  at  the  time  of  their  failure  they  were  not  in- 
debted to  the  complainant  upon  full  settlement,  in  more 
than  $15,000 ;  that  their  original  partnership  expired  in 
1836,  after  which  the  business  was  carried  on  by  Waters 
and  Laird,  as  partners.  These  defendants  further  admitted 
the  execution  of  the  bond  to  McMakin,  Burgess  and 
Kelly,  as  alleged  in  the  bill,  and  that  there  was,  at  the 
giving  of  said  bond,  no  indebtedness  from  them  to  the 
obligees  therein  except  in  the  sum  of  $400  to  Kelly ;  but 
they  alleged  that,  with  respect  to  the  excess  of  the  bond 
above  the  $400  due  to  Kelly,  it  was  given  under  a  parol 
agreement  between  the  parties  to  the  bond  that  such 
excess  was  to  be  for  the  benefit  of  certain  other  creditors 
of  Waters  and  Laird,  of  whose  debts  and  the  several 
amounts  thereof  a  written  schedule  was  annexed  to  the 
bond.  The  complainant,  Comly,  was  not  among  the 
scheduled  creditors. 

The  answer  of  McMakin,  Burgess  and  Kelly  admitted  the 
facts  in  the  bill  alleged,  so  far  as  concerned  their  own 
transactions;  and  it  also  set  forth  the  consideration  of  the 
bond  given  to  them  by  Waters  and  Laird,  in  substantially 
the  same  manner  as  did  the  answer  of  those  defendants. 

It  was  not  alleged,  in  either  of  the  answers,  that  the 
scheduled  creditors,  or  any  of  them,  were  parties  or  privies 
to  the  agreement  under  which  the  bond  to  McMakin, 
Burgess  and  Kelly  was  given ;  nor  was  there  any  proof  to 
that  effect. 

The  cause  came  before  the  Chancellor,  at  the  February 
Term  1840,  for  a  hearing  upon  the  bill,  answers,  exhibits 
and  depositions. 

W.  H.  Rogers^  for  the  complainant. 

J.  A.  Bayard  and  J.  Booths  for  the  defendants. 
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The  case  was  opened  by  the  reading  of  the  bill  and 
answers,  and  also  of  the  exhibits  and  depositions  on  the 
part  of  the  complainant.  At  this  stage  of  the  proceedings 
the  solicitors  for  the  defendants  moved  the  Chancellor  to 
order  that  certain  issues  of  fact  arising  in  the  cause  be 
tried  by  a  jury  at  the  bar  of  the  Superior  Court.  The 
issues  so  applied  for  were  as  follows ;  viz  : 

1st.  Whether  there  was  an^  and  what  consideration  ex- 
isting at  the  time  of  the  execution  of  the  writing  obliga- 
tory, in  the  pleadings  mentioned,  by  the  said  John  Waters 
and  Thomas  Laird  to  the  said  Michael  McMakin,  Dennis 
Kelly  and  Robert  Burgess  ? 

2d.  Whether  the  debts  mentioned  in  the  schedule  an- 
nexed to  the  defendants'  answer  constituted  the  consider- 
ation of  the  said  writing  obligatory;  and  whether  the  said 
debts  were  bona  fide,  due  and  owing  by  the  said  John 
Waters  and  Thomas  Laird  ? 

8d.  Whether  the  partnership  existing  between  Thomas 
Laird,  John  Waters  and  Moses  Redpath "  was  dissolved, 
and  at  what  time  the  same  was  dissolved  ? 

4th.  Whether  the  interest  of  Moses  Redpath  in  the 
property  of  the  said  firm  of  Waters,  Laird  and  Redpath 
was  sold  and  assigned  at  any,  and  what  time,  and  for  what 
consideration,  to  Thomas  Laird  and  John  Waters,  or  either 
of  them  ? 

Johns,  Jr.,  Chancellor. — The  application  I  consider  as 
made  in  time ;  but  while  I  recognize  the  right  of  the  party 
to  have  an  issue  upon  matters  of  fact  arising  out  of  the 
case  at  the  hearing,  I  must  confine  the  exercise  of  the 
right  to  facts,  and  cannot  extend  it,  so  as  to  constitute  the 
jury  an  organ  of  inquiry  to  ascertain  whether  any  and 
what  consideration  existed.  Hence,  upon  the  first  propos- 
ition, as  it  alleges  no  distinct  fact,  I  cannot  order  an  issue 
npon  it. 
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With  respect  to  the  second  proposition — as  to  the  exist- 
ence of  the  debts  as  set  forth  in  the  schedule,  and  whether 
they  constitute  a  part  of  the  consideration  of  the  said 
writing  obligatory — I  am  inclined  to  the  opinion  that  the 
proposed  inquiry  does  not  present  such  a  fact  or  facts  as 
were  intended  to  be  embraced  by  the  legislative  provision. 

The  fact  or  facts  must  be  such  as  would,  when  estab- 
lished, be  available  in  supporting  a  consideration,  so  as  to 
establish  the  indebtedness  of  Waters  and  Laird  to  the 
execution  creditor;  and  this  cannot  depend  on  their  in- 
debtedness to  third  persons ;  nor  could  such  a  fact,  if  estab- 
lished, have  any  effect  upon  the  amount  of  their  indebted- 
ness to  the  defendants,  McMakin,  Burgess  and  Kelly.  If 
suit  were  pending  at  law  upon  the  written  instrument,  and 
the  question  of  consideration  were  open,  it  could  not  be  al- 
lowed the  party  to  establish  the  fact  of  indebtedness  to  him 
by  evidence  showing  that  Waters  and  Laird  were  also  in- 
debted to  fifty  other  persons;  nor  could  a  judgment  at 
law  "have  been  obtained  on  the  writing  obligatory  by  suit, 
so  as  to  secure  or  authorize  the  recovery  by  execution  of 
any  sum  beyond  what  was  actually  the  real  debt  from 
Laird  and  Waters  to  the  present  defendants,  McMakin^ 
Burgess  and  Kelly.  Hence,  the  second  proposition  does 
appear  to  me,  in  reference  to  the  matter  and  cause  to  be 
heard  and  determined  in  this  Court,  to  be  altogether  im- 
material ;  as  the  same  matter,  if  it  could  be  tendered  as 
an  issue  at  law,  woiild  be  an  immaterial  issue. 

The  same  remark  appears  to  me  equally  applicable  to 
the  third  and  fourth  propositions.  They  relate  to  facts 
which  I  do  not  consider  I  am  called  upon  in  this  cause  to 
determine,  and  are  therefore  unnecessary  to  be  ascertained 
by  a  jury. 

Upon  the  refusal  of  the  Chancellor  to  direct  the  trial  of 
issues  of  fact,  the  hearing  of  the  cause  proceeded ;   the  ex- 


CoMLY  r.  Waters,  bt  al.  77 

Opinion. 


hibits  and  depositious  on  the  part  of  the  defendants  being 
read  and  the  cause  argued  by  the  solicitors  of  the  respect- 
ive parties. 

Johns,  Jr.,  Chanobllor. — In  this  case  the  complainant 
charges,  by  his  bill,  that  the  judgment  on  which  the  de- 
fendants' execution  issued,  to  levy  and  collect  $18,000, 
was  without  consideration,  except  or  beyond  the  sum  of 
|400 ;  that  being  the  whole  amount  of  debt  due  from  the 
firm  of  Laird  and  Waters  to  one  of  the  other  defendants. 

The  answer  admits  that  no  more  than  $400  was  due,  as 
stated  in  the  bill  of  complaint;  but  it  insists  that  the  ex- 
cess was,  by  a  parol  agreement  between  the  obligor  and 
obligee  in  the  bond,  intended  to  secure  certain  other 
creditors  of  Laird  and  Waters,  according  to  the  schedule 
showing  their  names  and  the  amount  respectively  due 
them,  allowing  only  fifty  per  cent,  to  be  applied  to  a  spe- 
cific sum  due  from  Laird  and  Waters  as  indorsers  of  notes 
given  to  Comly,  the  complainant.  The  answer  further 
admits  their  indebtedness  to  the  complainant,  who  is  a 
judgment  and  execution  creditor,  to  the  amount  of  about 
$15,000.  It  is  not  alleged  in  the  answer,  that  the  scheduled 
creditors  were  either  parties  or  privies  to  the  bond,  judg- 
mient  or  execution.  The  only  question  necessary  to  be 
considered  and  decided  in  this  case  is  the  right  of  the  de- 
fendants, McMakin,  Burgess  and  Kelly  as  execution  credi- 
tors. It  is  manifest  and  admitted  that  there  is  no  indebted- 
ness, except  to  one,  that  is,  Kelly,  and  that  no  more  is  due 
to  him  than  $400.  Can  the  execution  be  available  to  col- 
lect more  than  the  debt  due  to  the  creditor  who  is  a  party 
and  privy  ?  or,  can  the  excess  beyond  the  debt  due  to  the 
obligee  be  collected  and  legally  held  under  the  execution 
for  the  benefit  of  other  creditors  of  the  obligor,  who  are 
neither  parties  nor  privies  to  the  bond,  judgment  or  exe- 
cution ?     Unless  their  debts  can  be  incorporated  into  the 
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consideration  of  the  bond,  (supposing  the  transaction  to 
be  without  the  other  ingredient,  which   shows  that  the 
obligors  apprehending  insolvency  resorted  to  this  as  a 
mode  of  preferring  their  scheduled   creditors,)  it  must 
necessarily  follow  that  the  persons  named  in  the  bond  as 
obligees,  and  who  at  law  stand  on  the  record  as  the  judg- 
ment and  execution  creditors,  their  debt  being  paid,  could 
not  hold  the  surplus  as  belonging  to  them.     It  would,  by 
the  process  of  law,  supposing  the  SheriflF  to  have  paid  the 
whole  amount  over  into  the  hands  of  McMakin,  Burgess 
and  Kelly  under  the  execution,  have  no  greater  force  or 
effect  than  would  take  place  if  the  firm  of  Laird  and 
Waters  had  delivered   over  to  McMakin,  Burgess,  and 
Kelly  a  similar  amount  in  cash,  directing  them  to  pay 
certain  creditors.     In  such  a  case,  until  the  agent  actually 
applies  the  fund,  there  is  no  payment;  and  if  the  agent  or 
depositary  should  misapply  the  fund  or  waste  or  lose  the 
same  it  would  not  affect  the  right  of  the  unpaid  creditors; 
nor  would  the  delivery  by  the  debtor  to  his  own  selected 
and  appointed  agent  prevent  the  creditors  from  suing  and 
collecting  their  debts  from  the  debtor.     This  being  so,  it 
must  be  admitted  that  a^  to  a  fund  thus  placed  in  the 
hands  of  a  stranger,  to  be  applied  in  the  payment  of  debts, 
whether  it  be  so  done  either  by  actual  delivery  over  by  the 
debtor  or  by  means  of  a  bond,  judgment  and  execution, 
which  authorizes  under  legal  proceedings  the  acquisition 
of  the  fund,  the  result  is  precisely  the  same  in  all  cases 
in  which  the  creditors  are  not  parties  and  privies  to  the 
transaction.     With  respect  to  the  contract  authorizing  the 
agent  or  depositary  to  collect  or  obtain  possession  of  the 
fund,  if  the  creditors  be  not  parlies  or  privies,  I  cannot 
perceive  how  their  debts  can  possibly  constitute  the  con- 
sideration of  the  contract.     The  right  of  property  still  re- 
mains in  the  debtor,  and  he  remains  liable  to  all  risk ;  and 
hence  he  retains  the  control  and  the  power  of  revocation. 
If  it  is  asked  who  is,  under  such  circumstances,  the  cestui 
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que  trust,  it  can  be  none  other  than  he  who  has  the  benefi- 
cial interest  in  the  fund.  Hence,  under  the  circumstances 
I  have  supposed,  where  the  creditors  are  neither  parties  nor 
privies,  that  person  must  be  the  owner  of  the  fund  who 
either  delivered  it  over  or  authorized  the  person  to  whom 
it  was  not  owing  to  use  legal  process  to  obtain  the  posses- 
sion. Being  the  person  retaining  the  right  of  property, 
the  legal  possession  of  which  is  in  another,  he  must  be  the 
person  beneficially  interested,  and  consequently  the  cestui 
que  trust. 

That  this  is  the  true  relation  of  the  parties  in  such  a 
traasaciiou  is  now  settled  by  the  modern  decisions  relative 
to  assignments  to  pay  creditors,  not  parties  and  privies, 
but  enumerated  in  a  schedule,  or  where  they  are  named  as 
parties  but  they  are  not  privies.     In  such  cases  it  is  held 
that  the  assignment  is  voluntary  and  that  the  creditor's 
debts  constitute  no  part  of  the  consideration.     Formerly, 
it  was  considered  that  they  constituted  a  meritorious  con- 
sideration.  In  a  case  before  Lord  Keeper  Bridgman  it  was 
doubted  whether  a  conveyance  for  payment  of  debts,  made 
voluntarily  and  no  creditors  named  in  the  deed,  was  revo- 
cable by  the  grantor ;  and  the  Court,  with  the  assistance 
of  the  judges,  was  clearly  of  opinion  that  the  deed  was 
founded  on  a  just  and  honest  consideration,  and  that  the 
creditors  were  cestuis  que  trust  and  might  con^pel  the  exe- 
cution.    1   Chan.  Rep.  30;    ICh.  Ca.  249.    But  in  a  case 
before  Lord  Eldon,  where  the  creditors  were  scheduled  to 
the  deed,  though  neither  parties  nor  privies  to  it,  the  in- 
strument was  held  to  be  revocable.  3  Mer.  R.  707 ;  3  Sim.  R. 
1.     And  so  it  was  determined  in  a  more  recent  case,  where 
the  creditors  were  parties  to  the  deed  but  not  privies  to 
it.    3  Sim.  R.l)  2.  M.  ^  K.  492 ;  4  Russ  R.  24.  And  the 
principle  upon  which  the  modern  doctrine  proceeds  is  rea- 
sonable enough ;  "  for  where,"  observed  Sir  L.  Shadwell, 
"  a  person  without  the  privity  of  any  one,  without  receiving 
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consideration,  and  without  notice  to  any  creditor,  makes  a 
disposition,  as  between  himself  and  trustees,  for  payment 
of  debts,  he  is  merely  directing  the  mode  in  which  his  own 
property  shall  be  applied,  for  his  own  benefit;  and  the  gen- 
eral creditors  named  in  the  schedule  are  merely  persons 
named  there  for  the  purpose  of  showing  how  the  trust 
property  shall  be  applied."  3  Sim.  R.  12.  *'  The  deed  merely 
operates,"  said  Sir  J.  Leach,  "  as  a  power  to  the  trustees, 
which  is  revocable  by  the  debtor :  and  it  has  the  same  effect 
as  if  the  debtor  had  delivered  money  to  an  agent  to  pay  his 
creditors,  and  before  any  payment  made  by  the  agent  or 
communication  by  him  to  the  creditors  had  recalled  the 
money  so  delivered.  Acton  vs.  Woodgate^  2  M.  ^  K.  495. 
And  the  present  Lord  Chancellor,  when  Master  of  the 
Rolls,  in  the  case  of  Bill  vs.  Cureton^  2  M,  ^  K.  511,  ob- 
served that,  according  to  Walwyn  vs.  Contts^  and  Garrard  vs. 
Lord  Lavderdale^  the  character  of  trustee  and  cestui  que 
trust  never  existed  between  the  creditor  and  the  trustees  ; 
for  the  settlor  himself  was  the  only  cesui  que  trust ;  and, 
therefore,  he  was  entitled  to  direct  the  application  of  the 
trust  fund.  The  rule  is  adopted  to  promote  the  views  and 
intentions  of  the  parties.  A  man  who,  without  any  com- 
munication with  his  creditors,  puts  property  into  the  hands 
of  trustees  for  the  purpose  of  paying  his  debts,  proposes 
only  a  benefit  to  himself,  and  not  to  his  creditors.  It  would 
be  a  result  most  remote  fi'om  the  contemplation  of  the 
debtor,  if  it  should  be  held  that  any  creditor,  discovering 
the  transaction,  should  be  able  to  fasten  upon  the  property 
and  invest  himself  with  the  character  of  cestui  que  trust. 
The  case  of  Garrard  vs.  Lord  Lauderdale  involved  the 
additional  circumstance  of  a  subsequent  communication 
from  the  trustees  to  the  creditors  of  the  contents  of  the 
trust  deed  ;  but  the  Court  was  of  opinion,  as  appears  right 
upon  principle,  that  the  revocable  nature  of  the  instrument 
was  not  thereby  destroyed.    8  Sim.  R.  12. 

Considering  the  judgment  and  execution  held  by  the 
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present  defendant  as  having  accomplished  all  it  was  intend- 
ed to  effect,  it  coald  do  no  more  than  occasion  a  transmu- 
tation of  the  possession  of  the  property,  without  affecting 
the  right  of  property  in  the  surplus,  over  and  above  the 
amount  of  J400,  due  to  one  of  the  defendants.  The  sur- 
plus in  their  hands  must  necessarily  belong  to  Waters 
and  Laird  until  actually  applied  in  payment.  The  ques- 
tion occurs,  what  is  to  direct  and  control  this  payment  ? 
The  answer  alleges  the  parol  agreement,  in  connection  with 
the  schedule  annexed  ;  but,  independent  of  the  objection 
to  the  transaction  arising  out  of  the  circumstance  of  the 
other  creditors  not  being  parties  or  privies,  it  does  appear 
to  me  impossible  that  the  parol  agreement  can,  under  the 
circumstances  of  this  case,  be  allowed  to  have  any  effect. 
Had  it  been  in  writing  it  could  not  avail  without  expressly 
violating  the  law  of  this  State  relative  to  cases  of  this 
character,  when  the  debtor,  apprehensive  of  utter  ruin 
and  insolvency,  attempts,  either  by  parol  or  writing,  to 
direct  the  appropriation  of  his  property,  not  for  the  equal 
benefit  of  all  his  creditors  but  for  the  avowed  purpose  of 
prejudicing  the  rights  of  one,  and  by  the  schedule  annexed 
giving  a  preference.  If  such  a  transaction  should  be  per- 
mitted to  stand,  or  be  entertained  by  a  court  of  equity,  it 
wouM  altogether  defeat  the  object  intended  to  be  effected 
by  the  law  of  this  State,  which  declares,  that  *'  if  any  per- 
son or  persons,  in  contemplation  of  insolvency,  or  in  con- 
templation of  taking  the  benefit  of  the  insolvent  laws  of 
this  State,  make  an  assignment  of  his,  her  or  their  estate 
or  effects,  for  the  benefit  of  his,  her  or  their  creditors,  and 
in  or  by  such  assignment,  either  under  the  provisions 
thereof  or  otherwise,  shall  prefer  any  one  or  more  creditor 
or  creditors  to  another  or  others,  or  shall,  in  or  by  such 
assignment,  secure  or  pay  to  any  one  or  more  creditor  or 
creditors  a  greater  proportion  of  his  or  her  debt  or 
demand,  than  shall  be  secured  or  paid  to  each  and  every 
the  creditor  and  creditors  of  the  person  or  persons  making 
II 
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such  assignment,  every  such  assignment,  so  preferring  one 
or  more  creditor  or  creditors  to  another  creditor  or  other 
creditors,  shall  be  deemed  fraudulent  and  absolutely  void." 

It  is  manifest  that  this  act  was  passed,  not  to  prevent 
assignments  bat  to  prevent  persons,  in  contemplation  of 
insolvency,  either  by  assignment  or  otherwise,  doing  any 
act  to  prefer  creditors,  or  through  the  intervention  of  a 
trust  so  to  appropriate  their  property  as  to  effect  an  unequal 
distribution  thereof. 

The  present  case  I  consider  an  attempt  to  evade  the 
provisions  and  counteract  the  whole  objei^t  and  policy  of  the 
act;  and,  therefore,  so  far  as  the  judgment  and  execution 
have  been  used  for  the  purpose  of  obtaining  the  fund  to  be 
distributed,  as  directed  by  the  obligor,  in  such  manner  as 
to  give  a  preference,  whether  the  directions  be  verbal  or 
in  writing,  in  either  case  I  consider  the  transaction  within 
the  provisions  of  the  act  and  pro  tanio  fraudulent  and 
void. 

I  ara,therefore,of  opinion  that  the  defendants,McMakin, 
Burgess  and  Kelley,  are  not  entitled  to  recover,  under  the 
execution,  a  sum  beyond  the  amount  due  to  Kelley,  one  of 
the  obligees,  which  by  the  bill  is  stated  to  be  $400,  and  by 
the  answer  admitted  as  the  only  amount  due. 

It  is,  therefore,  ordered  by  the  Chancellor  that  a  perpet- 
ual injunction  issue,  enjoining  and  restraining  the  defend- 
ants from  receiving,  under  the  said  judgment  or  execu- 
tion, any  further  sum  than  the  $400,  due  to  the  defendant 
Kelly,  with  interest  thereon,  and  the  costs  accrued  upon 
the  judgment  and  execution;  the  costs  in  this  cause  to  be 
paid  by  defendants. 

Decree  affirmed  by  the  Court  of  Errors  and  Appeals,  at 
the  June  T.  1840.     8  Earring.  B.  117. 
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Christopher  Brooks,  Administrator  op  Elizabeth  C. 
Bradford,  Deceased,  Mart  Oliver,  et  al., 

Abraham  Egbert. 

I^ew  CasOe,  Feb.  T.  1840. 

A  yolnntary  tniBtee,  without  contract  for  compensation,  is  not  entitled  to 
it  in  equity ;  though  he  will  be  allowed  his  expenses  and  saved  from 
loss. 

Bill  against  trustee  for  account — Compensation. — 
Mary  Oliver,  one  of  the  complainatitB,  having  a  judgment 
against  James  Bradford  for  $2,191.41,  assigned  it  to  the 
defendant  in  trust  fen*  Bradford's  wife,  Elizabeth  C.  Brad- 
ford, (who  was  sister  of  the  complainant,  Mary  Oliver,)  for 
her  separate  ase  daring  her  lifetime,  and  after  her  death 
for  her  children.  The  trustee  received  under  this  judg- 
ment, from  time  to  time,  large  sums  of  money,  and  dis- 
bursed the  same,  or  part  thereof,  according  to. the  trusts  of 
the  assignment;  but,  having  been  involved  in  several  law- 
suits in  defence  of  the  judgment,  which  was  attacked  by 
other  creditors  of  James  Bradford  as  being  without  con- 
sideration, and  having  incurred  great  trouble  and  expense 
in  the  premises,  the  trustee  claimed  to  be  allowed  there- 
for out  of  the  fund. 

The  bill  was  filed  by  Mary  Oliver,  by  Christopher 
Brooks,  Administrator  of  Elizabeth  0.  Bradford,  now  de- 
ceased, and  by  her  children,  for  an  account  of  the  trust 
fund.  The  only  issue  raised  by  the  answer  was  upon  the 
claim  for  an  allowance  to  the  trustee. 

A  declaration  of  trust  had  been  executed  by  the  trustee, 
which,  being  lost  at  the  time  of  filing  the  biU,  was  not  set 
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forth.  The  declaration  being  afterward  found,  it  was  made 
part  of  the  case  by  a  aapplemental  bill.  It  recited  the 
assignment  of  the  judgment,  and  declared  that  it  was  made 
''  for  the  express  purpose  of  its  proceeds  being  applied 
unto  Elizabeth  Bradford,  and  after  her  decease  to  her 
children  ;"  and  it  covenanted,  ou  the  part  of  the  trustee, 
that  he  '*  would  use  his  endeavors  to  apply  all  the  afore- 
said monies  that  might  come  into  his  possession  for  the 
true  intent  and  meaning  of  the  said  assignment,  and  to 
account  for  the  same  as  it  might  come  to  his  hands,  and, 
if  possible,  to  be  applied  in  the  purchase  of  part  of  the 
farm  of  James  Bradford,  which  will  soon  be  sold  on  account 
of  certain  judgments." 

The  cause  came  before  the  Chancellor,  at  the  Feb   T. 
s  1840,  for  a  hearing  upon  the  bill,  answer  and  exhibits. 

J,  Wales,  for  the  complainant. 

The  office  of  a  voluntary  trustee  is  wholly  honorary ;  and 
it  is  fully  settled  that  he  is  entitled  to  no  compensation,  in 
the  absence  of  a  stipulation  for  its  allowance.  Oreen  vs. 
Winter  J  1  John.  Ch.  Rep,  39;  Manning  vs.  Manning,  ib.  527. 
The  proof  of  extraordinary  trouble  to  the  trustee  in  this 
case  is  unsatisfactory;  but  were  it  otherwise,  that  forms  no 
ground  for  an  exception  to  the  rule.  The  trustee,  having 
voluntarily  undertaken  the  trust,  must  accept  it  with  all 
its  incidents  and  perform  it. 

G,  B,  Rodney,  for  the  defendant. 

The  general  doctrine  relied  on  for  the  complainant  is 
not  denied.  But  the  rule  is  considered  a  hard  one;  and, 
though  preserved  for  the  sake  of  the  8ystem,it  is  constantly 
departed  from,  in  extraordinary  cases,  by  indirect  allow- 
ances. Where  a  person  is  not  strictly  and  technically  a 
trustee   the   Court   will   allow   compensation.     And'  the 
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Oourt  -will  often  indirectly  make  an  allowance  to  the 
trustee;  as  by  an  allowance  to  his  agent  or  bailiff.  A 
trustee  has  been  allowed  to  employ  an  accountant  and 
pay  him  out  of  the  trust  funds.  8  P.  Wms.  249  ;  1  Vem. 
144,  816;  1  P.  Wms,  140 ;  2  Madd.  Ch.  Rep.  158 ;  Lewm 
on  Trusts,  449.(24  Law  Lib.  228). 

Bat  farther — the  services  rendered  by  the  defendant  did 
not  fall  within  the  trusteeship,  as  created  by  the  declara- 
tion of  trust.  That  only  required  him  to  apply  the  trust 
fund — not  to  collect  it — not  to  enter  into  a  series  of  law- 
suits in  defence  of  the  judgment.  These  were  services 
beyond  his  undertaking,  and  for  these,  at  least,  he  is  en- 
titled to  compensation.  They  extended  through  seven 
years,  exceeded  anything  contemplated  by  the  parties,  and 
were  acknowledged,  and  remuneration  promised,  by  Mrs. 
Bradford. 

Johns,  Jr  ,  Chancellor. — I  would  make  the  trustee 
some  allowance  for  his  care  and  trouble  if  I  did  not  feel 
myself  bound  by  the  rule  of  equity  that  a  voluntary 
trustee  cannot,  without  a  stipulation  to  that  effect,  be 
allowed  compensation  for  his  services.  I  consider  that  his 
undertaking  bound  him,  not  merely  to  the  passive  but  to 
the  active  exercise  of  his  trust, — to  collect,  as  well  as  to 
receive  and  apply.  In  stating  the  account  he  will  be 
allowed  for  expenses  paid  and  be  saved  from  loss,  but 
without  compensation. 

Decree  affirmed  by  the  Oourt  of  Errors  and  Appeals,  at 
the  June  Term,  1840.     8  Harring.  R.  110. 
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William  Dutton,  Jambs  Button  and  Jbssb  Dutton, 
Robert  Dutton,  Truitt  Dutton,  Manlove  Dutton, 
Comfort  Dutton  and  Elizabeth  Dutton,  which  said 
Jbssb,  Robert,  Truitt,  Manlove,  Comfort  and  Eliz- 
abeth are  infants,  &c.,  by  William  Dutton,  their  next 
friend. 

vs. 

Peter  B.  Jackson. 

SutseXf  Mwreh  T,  1840. 

Heirs  at  law  relieved,  in  equity,  against  a  fraadulent  conveyance  by  their 
ancestor. 

A  conveyance  of  land  having  been  made  by  a  husband,  pending  a  proceeding 
for  divorce,  but  with  a  reserved  possession  in  the  husband  and  npon  a 
secret  trust  for  his  own  use,  the  conveyance  being  for  the  purpose  of 
defeating  his  wife's  claim  to  alimony  and  the  grantee  being  privy  to  the 
fraud, — a  court  of  equity  will,  after  the  death  of  the  grantor,  hold 
such  conveyance  void  against  his  heirs  at  law. 

In  such  case  the  deed  is  not  a  mere  voluntary  conveyance, and  as  such  valid 
and  conclusive  upon  the  heirs  at  law  ;  but,  being  fraudulently  made 
and  not  intended  to  pass  title,  it  is  void,  as  well  against  heirs  as  against 
creditors. 

Bill  in  Equity  to  set  aside  a  fraudulent  deed. — 
This  bill  was  filed  by  the  children  and  heirs  at  law  of  Heze- 
kiah  Dutton,  deceased,  in  order  to  set  aside  a  deed  execated 
by  Dutton  in  his  lifetime,  to  wit,  on  the  15th  of  April, 
1834,  conveying  to  the  defendant,  for  the  consideration 
of  $250,  certain  real  estate,  worth  from  $800  to  $1000. 
The  bill  alleged  that  the  conveyance  was  made  pending  a 
petition  for  divorce  on  the  part  of  the  wife  of  Dutton  in 
the  Superior  Court  for  Sussex  County.  On  the  19th  of 
April,  four  days  after  the  execution  of  the  deed,  a  divorce 
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was  granted  by  the  Court,  with  a  decree  allowing  to  the 
wife  $10  per  annum,  for  alimony  out  of  the  real  and  per- 
sonal e?tate  of  Dutton.  The  bill  alleged  that  the  deed  to 
Jackson  was  without  consideration ;  that  it  was  fraudulent 
and  void,  having  been  executed  in  order  to  defeat  the  wife 
of  her  claim  either  to  dower  or  to  alimony.  It  further 
alleged  that  Hezekiah  Dutton  remained  in  possession  and 
offered  to  sell  the  lands,  the  defendant  not  objecting 
thereto ;  that  he  rented  the  lands  and  received  the  rents 
until  his  death,  which  took  place  June  14th,  1888.  The 
bill  also  alleged  that  Dutton  was  intemperate  and  incapa- 
ble of  transacting  business;  that  he  was  intoxicated  when 
the  deed  in  question  was  executed.  The  prayer  was  that 
the  deed  be  declared  fraudulent  and  void;  that  it  be  de- 
livered up  to  be  cancelled  ;  and  that  the  defendant  be  re- 
strained by  injunction  from  further  prosecuting  an  action 
of  trespass  against  the  complainants;  also  from  cutting 
timber  on  the  land  in  controversy. 

The  answer  of  the  defendant  denied  that  the  convey- 
ance was  voluntary  and  fraudulent,  alleging  that  it  was  for 
the  consideration  of  $250,  as  stated  in  the  deed,  and  which 
the  defendant  alleged  was  its  fair  value ;  that  he  paid  the 
greater  part  of  the  consideration  in  cash,  and  for  the  bal- 
ance surrendered  a  note  of  Dutton  which  he  held  ;  that 
he  had  also  been  obliged  to  pay  a  judgment  of  Peter  8. 
Parker  against  Dutton,  which  was  a  lien  on  the  land  con- 
veyed. That  Dutton  di<l  not,  as  the  bill  alleged,  continue 
in  possession  until  his  death ;  but  that  in  the  last  year  of 
Dutton's  lifetime  the  defendant  exercised  sundry  acts  of 
ownership. 

• 

The  answer  admitted  that  the  defendant  did  assent  to 
Dutton's  selling  the  lands  for  $800 ;  and  agreed  that  he 
would  convey  them  to  a  purchaser  and  allow  Dutton  the 
surplus  of  the  purchase  money  after  his  payments  and  dis- 
bursements should  be  refunded,  and  also  after  some  in- 
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debtedness  subseqaently  contracted  by  Dutton  to  the  de- 
fendant should  be  paid.  The  answer  denied  all  charges  of 
fraud  on  his  part,  or  knowledge  of  any  fraudulent  inten- 
tion on  the  part  of  Dutton.  It  also  denied  that  Dutton  was 
incapable  of  transacting  business;  it  admitted  that  hesome- 
times  drank,  but  denied  that  he  was  drunk  at  the  time  of 
the  conveyance. 

Depositions  were  taken  on  the  part  of  the  complainants. 
They  proved  the  value  of  the  land  at  various  estimates  by 
the  witnesses,  ranging  from  $700  to  JIOOO.  It  was  proved 
that  Hezekiah  Dutton  was  of  intemperate  habits,  such  as 
to  unfit  him  for  business;  and  that  he  was  intoxicated  at 
the  time  of  executing  this  deed ;  that  it  was  executed 
shortly  previous  to  the  decree  for  a  divorce ;  that  pending 
the  proceeding  for  a  divorce  he  sought  to  sell  the  land  to 
several  persons,  offering  it  to  one  for  J250,  and  proposing 
to  another  to  give  him  a  deed  in  order  to  cover  the  land 
and  to  defeat  his  wife's  claim.  It  was  proved  by  one  wit- 
ness that  sometime  after  Dutton's  wife  had  applied  for  a 
divorce,  and  before  it  was  granted,  the  deponent  heard 
Dutton  ask  the  defendant  whether,  if  he  made  him  a  deed 
for  the  land,  his  wife  would  get  her  dower,  and  that  de- 
fendant said  he  did  not  think  she  would ;  that  soon  after 
Dutton  told  the  deponent  he  had  made  a  deed  to  Jackson 
for  the  land.  It  was  further  proved  that,  after  the  deed 
was  made,  Dutton  continued  in  exclusive  possession,  re- 
ceived the  rents  and  cut  and  sold  wood  with  the  defend- 
ant's knowledge;  that  the  defendant  bad  said  he  only  paid 
$200  for  the  land,  and  on  one  occasion  admitted  that,  if 
what  he  had  paid  for  it  were  refunded,  Dutton  ought  to 
have  the  land  again. 

The  cause  came  before  the  Chancellor,  at  the  March 
Term  1840,  for  a  hearing  upon  the  bill,  answer,  exhibits 
and  depositions. 

CX  G.  BOgdyj  for  the  complainants,  relied  upon  three 
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grounds  for  setting  aside  the  deed,  viz :  1.  Intoxication. 
2.  Suggestio  falsi  by  the  defendant  in  stating  to  Dutton,  as 
an  inducement  to  the  conveyance,  that  the  deed  would  bar 
the  wife's  dower;  and  3.  A  contemplated  fraud  upon  the 
wife,  in  which,  as  he  insisted,  the  defendant  alone  was  con- 
cerned ;  that  the  grantor  was  not  particeps  criminis. 

E.  Wootterij  for  the  defendant,  argued  that  the  complain- 
ants have  no  equity  to  set  aside  the  deed  for  a  fraud  of 
such  nature  as  is  alleged  in  the  bill.  If  there  were  any 
fraud  Dutton  was  himself  the  guilty  party.  Upon  well 
settled  principles  a  court  of  equity  would  not  relieve  him 
against  the  consequences  of  his  own  fraud ;  neither  will  it 
relieve  the  complainants,  his  heirs  at  law,  who,  though 
innocent,  are  but  volunteers,  and  are  affected  by  the  acts 
of  their  ancestor.  They  take  representatively,  and  can 
claim  only  such  title  as  the  ancestor  had.  It  is  otherwise  as 
to  creditors,  who,in  such  cases,  claim  not  under  the  debtor 
but  by  a  right  paramount,  which  cannot  be  impaired  by  his 
acts.  Roberts  on  Frauds  fi^l ;  Jeremy's  Equity, 41i  ;  1  Madd. 
CL  Pr.  207. 

JoHKS,  Jr.,  Chancellor. 

In  this  case,  it  appears  from  the  testimony  that  the  con- 
dition of  the  grantor  placed  him  under  circumstances  pe- 
culiarly calculated  to  render  him  subject  to  the  fraud  and 
imposition  in  which  he  participated.  The  fraud  perpe- 
trated was  intended  and  contrived  by  both  grantor  and 
grantee,  to  deprive  the  wife  of  alimony  out  of  the  land 
granted;  she  having  instituted  legal  proceedings  to  obtain 
a  divorce.  The  grantee,  the  present  defendant,  was  privy 
and  party,  advising  and  approving,  and  at  the  same  time 
informing  the  grantor  that  by  the  conveyance  to  him  hi& 
wife  would  be  defeated  of  her  claim  of  dower.  It  also  ap- 
pears the  parties  did  not  intend  a  clear  gift  or  conveyance 
of  the  entire  interest,  but  evidently  designed  to  invest  the 
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grantee  with  the  legal  title,  the  grantor  retaining  the  pos- 
session and  the  beneficial  interest  or  control ;  and  that  he 
did,  during  his  life,  remain  in  possession  and  control  of 
the  land,  as  owner  thereof,  managing  and  using  the  prop- 
erty for  his  own  benefit,  without  interference  or  inter- 
ruption on  the  part  of  the  grantee.  There  can  be  no 
doubt  that  in  this  case,  at  the  time  of  the  execution  of  the 
deed,  a  fraud  was  intended  and  perpetrated.  Shall  the 
grantee  be  allowed,  under  such  a  deed,  to  enforce  his 
claim  to  the  fee  simple  interest  or  title  in  the  land  against 
the  children  of  the  grantor,  who  claim  as  heirs  at  law, 
when  by  so  doing  he  will  be  allowed  to  take  advantage  of 
his  own  fraudulent  act?  During  the  life  of  the  father,  he 
acted  not  as  the  person  having  both  the  legal  and  benefi- 
cial interest,  but  evidently  in  accordance  with  the  under- 
standing and  agreement  existing,  and  proved  by  his  own 
declarations  to  have  subsisted  between  them.  It  is  not 
necessary  for  me,  in  a  ease  like  this,  to  decide  as  to  the 
effect  of  voluntary  conveyances.  It  is  true  they  are  void 
only  as  to  creditors;  tor  a  man  may  give  his  property 
away,  and  it  would  bind  him  and  all  claiming  under 
him.  But  that  is  not  this  case.  The  character  of  this 
transaction  is  very  different.  The  defendant  is  relying  on 
his  right  to  retain  that  which  he  derived  under  a  fraudu- 
lent grant  made  to  him  by  his  own  advice ;  and  the  ques- 
tion is,  shall  he,  to  the  prejudice  of  the  children,  retain 
the  title  thus  fraudulently  acquired  ?  It  does  appear  to 
me  contrary  to  every  principle  of  equity  to  allow  such  a 
deed  to  stand  or  to  avail  the  party  thus  lending  himself, 
not  only  as  a  willing  instrument  but  as  an  active  and  ef- 
ficient agent  in  the  fraud.  It  would  be  allowing  that 
which  had  its  origin  and  whole  foundation  in  fraud  to  ac- 
quire by  time  a  validity  which  in  its  inception  it  did  not 
possess.  The  settled  rule  of  law  and  equity  is,  that  fraud 
taints  and  vitiates  so  thoroughly  the  whole  transaction 
that  it  is  thereby  rendered  utterly  void.     Therefore,  I  am 
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of  opinion  that  this  deed,  being  by  the  parties  at  the  time 
of  its  execution  contrived  for  the  purpose  of  perpetrating 
a  fraud,  is  void;  and,  although  it  might  be  questioned 
whether  the  grantor,  who  was  particeps  criminiSy  would  be 
permitted  to  come  into  a  court  of  equity  for  relief,  as  he 
could  not  come  with  clean  hands,  the  same  objection  does 
not  apply  to  those  claiming  under  him.     2  Ves.  Jr.  296. 
The  rule  of  equity  precluding  the  party,  I  apprehend,  is 
founded  on  principles  of  public  policy  and  is  strictly  per- 
sonal, the  main  scope  and  design  of  which  would  be  ren- 
dered more  effectual  by  sustaining  the  legal  and  equitable 
title  of  the  heirs  of  the  deceased  grantor  against  the  claim 
of  the  surviving  grantee.    For  the  deed  being  void  for 
fraud  no  title  ever  passed  to  the  defendant ;  the  decree  of 
the   Chancellor,  therefore,  in  declaring  the  transaction 
fraudulent,  only  ascertains  and  announces  that  which  law, 
as  well  as  equity ,8ettles,viz :  that  no  legal  or  valid  deed  ever 
existed.    The  power  of  the  Court  is  not  called  into  action 
to  undo  any  thing,  but  simply  to  determine  whether  the 
parties,  by  the  conveyance  they  attempted  to  make  and 
execute,  mutually  intended  to  perpetrate  a  fraud ;  and,  if 
so,  the  fraud  and  covin  of  the  parties,  not  the  decree  of 
the  Court,  makes  the  instrument  void.    It  is  true,  during 
the  life  of  both  parties,  the  equality  in  guilt  may  preclude 
either  party  from  coming  into  chancery  for  relief,  when 
there   exists  no  evidence  of  actual  imposition  or  fraud 
practiced  by  the  grantee  on  the  grantor ;  for  that  appear- 
ing would  afford  good  ground  for  relief  to  the  grantor,  as 
thereby  the  case  would  vary,  and  he  could  no  longer^be 
considered  in  the  light  of  a  particeps  criminiSy  but  by  the 
advantage  taken  of  his  situation  and  the  imposition  prac- 
ticed upon  him  would  be  the  person  injured  and  defrauded. 
Kthe  present  case  will  not  justify  the  action  of  a  court  of 
equity  in  favor  of  the  heirs  at  law,  because  it  does  not  ap- 
pear that  Jackson  intended  to']defraud  Dutton,  although 
the  transaction  by  both  parties  is  admitted  to  be  done,  and 
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BO  declared,  for  a  fraadulent  purpose,  I  cannot  imagine  a 
case  in  which,  where  the  grantor  is  particeps  in  the  fraud, 
the  heirs  can  be  relieved.  That  the  heirs  should  be  en- 
titled to  relief,  upon  the  strong  equity  their  claim  presents, 
would  appear  reasonable  and  just.  The  reason  of  the 
rule  of  equity  which  generally  excludes  &  particeps  criminis 
cannot  apply  to  the  heirs ;  they  can  come  with  clean  hands 
and  claim  the  judgment  of  the  Court,  determining  and 
declaring  the  fraud  ;  nor  are  they,  as  in  the  cases  of  fair, 
voluntary  conveyances,  concluded  by  the  law  of  estoppel. 
For  these  reasons  let  there  be  a  decree  declaring  the  deed 
fraudulent  and  void,  and  also  a  perpetual  injunction. 

Decree  reversed  by  the  Court  of  Errors  and  Appeals,  at 
the  June  Term,  1840.     3  Barring.  JR.  98. 


John  Kinsby  and  Margarbt  his  wife,  William  E.  Bailby 
AND  Sarah  his  wife,  Richard  B.  Smedley  and 
Susanna  his  wife  and  Thomas  C.  Chandler  and 
Rachel  his  wife;  and  David  Wilson  and  Alkxandbr 
Dixon,  Executors  of  Samuel  Woodward,  Deceased. 

vs. 

Mary  Woodward, 

New  Castle,  March  T.  1842. 

A  bequest  of  personal  property  to  th(*  wife,  with  a  deviBe  that  the  real 
estate  shall  be  sold  and  a  fee  simple  title  or  titles  conveyed  being  of 
equal  *  t»'rior"  wi»h  those  by  which  the  testator  held  th**  same,  is  not 
sueh  a  devise  as  w  11  defeat  the  widow's  claim  of  dower,  or  pat  her  to 
an  election. 

L  ins  W.13  a  case  stated  in  equity,  setting  forth  the  fol- 
lowing facts : — 
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Samuel  Woodward  died,  seized  in  fee  simple  of  a 
house  and  lot ;  also  of  a  farm  containing  one  hundred  and 
twenty  acres,  with  a  stone  house,  barn,  &c.,  erected  there- 
on, having  made  his  last  will  and  testament,  by  which 
(after  directing  the  payment  of  his  debts  and  giving  to  his 
wife,  the  defendant,  certain  articles  of  furniture,)  he  de- 
vised as  follows : — "  and  further  my  will  is  that  my  exec- 
utors set  apart  the  sum  of  three  thousand  dollars  out  of 
my  estate,  the  interest  of  which  they,  or  either  of  them, 
are  to  receive  and  pay  over  to  my  said  wife,  annually  and 
every  year,  during  the  period  of  time  that  she  remains 
my  widow,  ifem,  I  give  and  bequeath  to  my  two  half- 
sisters,  Lydia  and  Esther  Woodward  (children  of  my  step- 
mother Hannah  Woodward),  to  be  equally  divided  between 
them,  my  undivided  one  equal  fifth  part  of  one  thousand 
dollars,  being  the  sum  allotted  by  agreement  to  my'said 
step-mother  out  of  my  father's  estate,  to  create  her  an- 
nuity. Item  J  I  give  and  bequeath  to  Eliza  Toner  (who 
has  been  living  in  my  family  some  time  past)  the  sum  of 
one  hundred  dollars.  Item,  and  I  do  hereby  direct  that 
as  soon  as  practicable  after  my  decease,  the  remainder  of 
my  household  goods,  of  every  description,  stock  and  farm- 
ing utensils,  &c. ,  together  with  all  my  real  estate,  be  sold 
by  my  executors  for  the  highest  and  best  price  that  can  be 
obtained;  and  I  do  authorize  and  empower  them  to  convey 
to  the  purchaser  or  purchasers  of  said  real  estate  a  good 
and  sufficient  fee  simple  title  or  titles,  being  of  equal  tenor 
with  those  by  which  I  now  hold  the  same ;  and  all  the 
proceeds  arising  from  said  sale,  both  personal  and  real, 
with  other  moneys  remaining  either  on  hand  or  owing  me 
at  the  time  of  my  decease,  to  be  equally  divided  amongst 
my  four  daughters,  namely,  Margaret  Kiiisey,  Sarah 
Bailey,  Susanna  Smedley  and  Rachel  Chandler;  and  in 
case  either  of  my  snid  daughters  depart  this  life  j»rior  to 
my  decease,  then  and  in  such  case,  the  share  of  them  so 
dying  shall  descend  to  their  children  in  equal  portions.'^ 
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The  testator  left  a  personal  estate  exceeding  (8,000,  after 
the  payment  of  all  debts  and  legacies,  except  the  beqnest 
to  his  wife  of  the  interest  of  $8,000,  during  widowhood. 

The  complainants  were  the  residnarj  legatees  and  the 
executor  of  S.  Woodward,  deceased.  The  defendant 
claimed  both  the  legacies  bequeathed  to  her  by  the  will 
and  also  her  dower  in  the  testator's  real  estate. 

The  question  submitted  to  the  Chancellor  was,  whether 
these  bequests  were  in  equity  a  bar  to  the  dower,  so  as  to 
put  the  widow  to  her  ele<;tion.  The  case  was  heard  before 
the  Chancellor,  at  the  March  T..  1842. 

* 

J.  A.  Bayard^  for  the  complainants. 

J.  Wales^  for  the  defendant. 

Johns,  Jr.,  Chancellor. — The  question  is,  whether 
there  is  such  a  conflict  between  the  will  of  S.  Woodward 
and  the  claim  of  his  widow  to  dower  as  shall  put  her  to 
an  election,  to  take  the  bequest  to  her  in  the  will  or  the 
dower.  In  my  view,  the  bequest  of  a  personal  legacy  to 
the  wife  and  a  direction  to  executors  to  sell  the  real  estate 
would  not  put  the  widow  to  her  election,  any  more  than  a 
direct  devise  of  such  land  to  a  third  person  after  a  pecu- 
niary legacy  to  the  wife.  The  question,  then,  is,  whether 
the  direction  to  convey  a  good  and  sufficient  fee  simple 
title  to  the  purchaser  can  vary  the  case,  so  as  to  put  the 
widow  to  her  election.  To  say  so  would  be  to  give  to  the 
directions  about  conveyance  a  greater  efl:ect  than  the 
direction  to  sell ;  but  the  executors  could  convey  no  greater 
title  than  that  which  they  were  authorized  by  the  will  to 
sell.  It  seems  to  come  back  to  the  same  question,  whether 
the  land  is  devised  to  be  sold  free  of  dower.  On  examin- 
ing the  cases  I. think  that  this  does  not  come  within  any  of 
those  where  the  widow  was  put  to  her  election.  Those 
cases  are  such  where  the  assertion  of  the  claim  to  dower 
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wonld  come  into  conflict  with  the  possession  of  the  land 
devised,  and  thus  defeat  the  will.  There  is  no  snch  diffi- 
culty here.  The  testator  directed  a  sale  only  of  his  real 
estate — a  sale  of  his  title.  This  can  be  carried  out  by  a 
sale  subject  to  dower ;  and  the  conveyance  of  a  fee  simple 
title  may  be  made,  so  far  as  the  testator  has  ordered  a 
sale  to  be  made.  It  does  not  appear  that  the  testator 
meant  that  his  children  should  have  the  proceeds  of  sale 
of  their  mother's  share  in  the  real  estate.  And  if  the  land 
shall  be  sold  clear  of  dower,  it  is  obviously  the  sale  of  a 
greater  estate  than  the  testator  held  at  the  date  of  the 
will,  which  it  cannot  be  denied  was  subject  to  the  wife's 
claim  of  dower.  If  on  this  will  the  widow  can  be  put  to 
her  election,  it  will  be  difficult  to  find  any  case  of  a  devise 
of  land,  after  a  legacy  to  the  wife,  that  would  not  fall 
within  the  same  principle. 

Decree  affirmed  by  the  Court  of  Errors  and  Appeals,  at 
the  June  Term  1842.    3.  Earring  R.  459. 


Joseph  S.  Bailet  and  Samuel  Bailbt, 

vs. 

JosBPH  T.  Bailbt  and  Henrt  Latimbr,  Executors  of 

Joseph  Bailbt,  Deceased. 

New  Catile,  Sept.  T.  1848. 

Prineiples  upon  which  a  court  of  equity  controls  the  exercise  of  a  power 
to  appoint  new  trustees. 

The  court  will  not  prevent  the  exercise  of  a  discretion  given  for  the  ap- 
pointment of  trustees,  but  will  see  that  it  has  been  duly  exercised,  so 
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ai  to  Bnbserve  the  purposes  contemplated  in  the  creation  of  the 
power. 

The  cettui  que  tnui,  nnder  a  devise  of  a  fund  in  tmst,  being  anthorized, 
npon  the  death  or  refasal  of  the  trustee  to  act,  to  appoint  **a  snit. 
able  person"  to  act  in  his  place— ^sM,  that  the  son  of  the  euttti  que 
trust— A  young  man  and  without  property — was  not  such  *'  suitable 
person/'  nor  was  he  entitled' to  a  decree  for  the  delivery  of  the  trust 
funds,  without  security  first  given  to  the  satisfaction  of  the  Court. 

Joseph  Bailey,  by  his  will  dated  Feb.  10th,  1843,  devised 
the  residue  of  his  estate  equally  to  his  two  sons,  one  of 
whom  was  Samuel  Bailey.  By  a  codicil  he  devised  the 
share  before  given  to  Samuel  to  John  R.  Latimer,  in  trust 
for  the  benefit  of  the  said  Samuel  Bailey  and  his  wife, 
during  their  joint  lives  and  the  life  of  such  survivor;  and, 
after  the  death  of  the  survivor,  he  directed  that  the  estate 
held  in  trust  should  pass  to  the  said  Samuel's  heirs-at-law. 
The  codicil  provided  that  if  John  R.  Latimer,  the  trustee 
appointed,  should  refuse  to  act,  or  die  before  the  execution 
of  the  trust,  the  said  Samuel  might  appoint "  a  suitable 
person"  as  trustee,  who  should  have  all  the  power  of  a 
trustee  under  the  will.  On  the  testator's  decease  Latimer 
declined  the  trust;  and.thereupon  Samuel  Bailey  appointed 
his  son,  Joseph  S.  Bailey,  to  be  the  trustee.  This  bill  was 
filed  by  Joseph  S.  Bailey,  as  such  trustee,  against  the  de- 
fendants, as  executors  of  the  testator,  for  a  transfer  to  him 
of  Samuel  Bailey's  share  of  the  estate.  The  question 
raised  at  the  hearing  was  whether  the  complainant  was 
"  a  suitable  person"  within  the  provision  of  the  wilK 

W.  H.  Sogers  and  «7.  M.  Clayton  for  the  complainants. 

E.  W,  Gilpin  for  the  defendants. 

Johns,  Jr.,  Chakobllor. — ^Before  considering  the  ques- 
tion whether  the  party  complainant  is  entitled  to  an  un- 
conditional decree,  I  will  advert  to  the  power  or  jurisdic- 
tion of  this  Court  over  the  discretion  of  the  party  in 
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making  the  appointment.  It  has  been  supposed  that  the 
power  having  been  granted  to  Samuel  Bailey  to  make  the 
appointment,  this  Court  has  no  jurisdiction  to  control  the 
discretion  of  the  person  to  whom  the  testator  has  confided 
the  exercise  of  the  power.  There  are  cases  in  which  the 
exercise  of  a  power  by  a  person  under  a  will  cannot  be  in- 
terfered with  by  this  Court ;  but  this  is  not  such,  and  even 
in  those  cases,  if  the  party,  in  the  exercise  of  the  appoint- 
ing power,  should  appoint  the  funds,  over  which  he  has 
the  right  of  distribution,  to  himself,  the  abuse  of  the  power 
would  be  corrected.  In  this  case  the  testator  has  not  au- 
thorized the  appointment  to  be  made  by  Samuel  of  such  a 
person  as  he  should  consider  suitable,  so  as  to  render  his 
opinion  conclusive,  but  has  qualified  the  exercise  of  the 
power  by  requiring  "  a  suitable  person"  to  be  appointed. 
The.power  of  appointment  under  this  will  is  notconferred 
in  so  unqualified  a  manner  as  it  was  granted  in  Webb  vs. 
Shaftesbury^  7  Ves.  Jr.  480,  in  which  the  testator  thus  ex- 
pressed the  grant :  "I  do  hereby  authorize  and  empower 
the  said  Edward  Arrowsmith,  at  any  time  during  his  life, 
by  any  deed  or  instrument  under  his  hand  and  seal,  to 
nominate  and  appoint  one  or  more  person  or  persons  to  be 
a  trustee  or  trustees  for  all  or  auy  part  of  the  purposes  and 
trusts  in  this  my  will  contained,  and  who  shall  act  in  all 
things  as  fully  and  effectually  as  the  said  Edward  Arrow- 
smith  ;  and  he  and  they  shall,  upon  the  death  of  the  said 
Edward  Arrowsmith,  be  entitled  to  the  same  commission 
which  I  have  given  to  him;  and,  when  such  new  trustee  or 
trustees  shall  be  so  nominated  and  appointed  as  aforesaid, 
I  direct  the  said  Edward  Arrowsmith  to  convey,  assure, 
assign  and  transfer,  all  my  real  and  personal  estate  into  the 
names  of  himself  and  such  new  trustee  or  trustees."  The 
argument  of  the  counsel  in  that  case  relied  upon  the  same 
matters  which  have  been  urged  in  reference  to  the  exercise 
of  the  power  of  appointment  under  the  will  of  Joseph 
Bailey.    Lord  Chancellor  Eldon  says,  "  the  defendant  «p- 

13 


98  Bailby  V,  Bailey,  bt  al.,  Ex'ts. 


Opinion. 


pears  to  me  to  have  no  interest  whatsoever  in  the  act  of 
appointing  a  new  trustee.  If  it  stands  upon  this  clause 
alone,  he  has  no  other  discretion  with  regard  to  the  ap- 
pointment of  a  new  trustee  than  trustees  in  ordinary  cases. 
It  is  true,  he  can,  by  the  appointment  of  a  trustee,  convey 
a  much  more  extensive  interest  than  a  trustee  appointing  a 
new  one  in  general  ca^es  can.  But  that  circumstance  docs 
not  at  all  affect  the  control  of  the  Court  over  his  discretion, 
though  it  imposes  upon  the  Court  a  duty  more  especially 
to  take  care  that  its  own  discretion  is  wisely  exercised;  for 
when  such  a  remuneration  is  given  to  the  new  trustee  as 
Mr.  Arrowsmith  can  give,  no  one  motive  ought  to  operate 
upon  him  in  the  appointment  but  to  do  the  very  best  thing, 
not  for  himself  or  the  persons  whom  he  is  to  appoint,  but 
for  those  whose  interests  they  are  to  take  care  of.  There 
is  no  doubt,  therefore,  of  the  control  of  the  Court  over  his 
discretion.  It  does  not  prevent  the  exercise  of  his  discre- 
tion, but  takes  care  that  it  shall  be  duly  exercised.  In 
the  ordinary  case,  trustees,  parties  to  the  suit,  will  not  be 
allowed  to  change  the  trustees  without  the  authority  of  the 
Court.  There  is  no  doubt  the  Court  will  restrain  ;  and  it  is 
not  a  sufficient  answer  that  the  Court  will  take  care  to  pre- 
vent the  consequences ;  for  the  mischief  is  in  a  great  mea- 
sure done  by  the  appointment,  i.  e.  the  necessity  of  getting 
back  the  legal  estate.  It  is  enough  to  say,  the  Court  does 
not  permit  the  discretion  to  be  exercised  except  under  the 
direction  of  the  Court."  If,  in  the  case  I  have  adverted 
to,  the  Chancellor,  when  the  person  authorized  to  appoint 
had  no  interest,  considered  it  necessary  to  control  the  ex- 
ercise of  the  discretionary  power,  how  much  more  essential 
is  it  that  the  exercise  of  the  power  in  the  hands  of  a  person 
interested  in  obtaining  possession  of  the  fund  should  be 
controlled,  and  that  his  discretion  should  not  be  permitted 
to  be  exercised  except  under  the  direction  of  the  Court, 
and  only  in  such  a  manner  as  will  take  care  of  the  interests 
of  the  trust,  or  so  as  to  do  the  very  best  thing,  not  for  him- 
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self  or  the  person  whom  he  appoints,  bat  for  those  whose 
interests  he  is  to  take  care  of. 

In  Brown  vs.  HiggSj  8  Ves.  Jr.  570,  a  distinction  is  very 
properly  taken  by  Lord  Chanceller  Eldon,  that  "  where 
there  is  a  mere  power  of  disposing  and  that  power  is  not 
executed,  this  Oourt  cannot  execute  it.  It  is  equally 
clear,  that  whenever  a  trust  is  created,  and  the  execution  of 
that  trust  fails  by  the  death  of  the  trustee  or  by  acci- 
dent, this  Court  will  execute  the  trust.  But  there  are  not 
only  a  mere  trust  and  a  mere  power,  but  there  is  also 
known  to  this  Court  a  power  which  the  party  to  whom  it 
is  given  is  entrusted  and  requested  to  execute ;  and  with 
regard  to  that  species  of  power  the  Court  consider  it  as 
partaking  so  much  of  the  nature  and  qualities  of  a  trust, 
that  if  the  person  who  has  that  duty  imposed  upon  him 
does  not  discharge  it,  the  Court  will  to  a  certain  extent 
discharge  the  duty  in  his  room  and  place."  After  refer- 
ring to  the  several  cases  establishing  the  rule,  the  Chan- 
cellor observes,  "  the  principle  of  that  case  [Harding  vs. 
GlyUy  1  Atk.  R  469)  and  of  Richardson  vs.  Chapman^  5  Bro. 
Pari.  Cas.  400,  which  went  to  the  House  of  Lords,  and 
all  these  cases,  is  that  if  the  power  is  a  power  which  it  is 
the  duty  of  the  party  to  execute,  made  his  duty  by  the  will, 
put  upon  him  as  such  by  the  testator,  who  has  given  him 
an  interest  extensive  enough  to  enable  him  to  discharge  it, 
he  is  a  trustee  for  the  exercise  of  the  power,  and  not  as 
having  a  discretion  whether  he  will  exercise  it  or  not ;  and 
the  Court  adopts  the  principle  as  to  trusts,  and  will  not 
permit  his  negligence,  accident  or  other  circumstances  to 
disappoint  the  interests  of  those  for  whose  benefit  he  is 
called  upon  to  execute  it." 

In  the  present  case  the  appointment  has  been  made  by 
Samuel  Bailey  under  a  power  contained  in  the  will  au- 
thorizing him  to  appoint  ^'  a  suitable  person"  as  trustee, 
in  case  of  the  death  of  John  R.  Latimer  or  his  refusing  to 
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act.  Iq  order  to  arrive  at  a  correct  conclusion  upon  this 
subject  it  becomes  necessary  to  consider  the  object  and 
design  of  the  testator  in  creating  the  trust,  and  also  the 
reason  why  the  power  of  appointing  a  trustee  was  con- 
ferred on  his  son  Samuel.  It  is  apparent  the  testator 
created  the  trust  to  prevent  the  fund  ever  becoming  liable 
to  pay  the  then  existing  debts  of  his  son  Samuel,  and  de- 
signed to  secure  it  in  the  hands  of  a  trustee  who  could  not 
part  with  the  legal  title,  so  as  to  place  it  under  the  control 
of  his  son,  without  being  guilty  of  a  breach  of  trust.  At 
the  same  time  that  he  thus  guarded  the  capital  he  allowed 
to  his  son  the  use  and  benefit  of  the  income,  and  also  re- 
quired his  consent  in  the  change  of  investment.  Having 
thus  secured  the  legal  title  and  expressly  provided  against 
the  same  becoming  subject  to  the  control  of  his  son  while 
indebted,  and  yet  allowing  him  the  interest  and  the  exercise 
of  his  j  udgment,so  far  as  to  assent  or  dissent  as  to  any  change 
of  investment,  it  was  reasonable  and  proper,  if  the  trustee 
appointed  died  or  refused  to  act,  that  he  should  confer 
upon  the  cestui  que  trust  the  power  to  appoint  a  new  trustee, 
provided  he  appointed  "  a  suitable  person."  Thus  quali- 
fying the  exercise  of  the  power  of  appointment,  he  con- 
ferred it.  It  is  not  granted  absolutely  and  to  be  exercised 
irrespective  of  the  trust;  but  is  expressly  intended  to  be  ex- 
ercised to  preserve  the  trust  and  give  effect  to  the  testa- 
tor's intention ;  which  intention  evidently  was  that  the 
legal  estate  should  not  be  subject  to  the  control  of  his  son, 
Samuel,  until  he  had  discharged  all  his  debts  except  that 
due  to  the  Bank  of  Delaware.  When  free  from  embar- 
rassment the  father  was  willing  again  to  confide  to  his  son 
the  fund  he  intended  for  the  support  of  him  and  his  family; 
but  not  until  then.  Having  in  view  this  object  he  has 
created  the  trust,  and  in  his  appointment  of  a  trustee  has 
made  such  a  selection  as,  had  the  individual  accepted, 
would  have  fully  accomplished  the  object  contemplated  by 
^he  testator;  for  the  property  of  John  R.  Latimer  afforded 
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ample  secarity  for  the  faithfal  discharge  of  the  trast.  He 
having  declined  and  the  son,  under  the  power  contained 
in  the  will  authorizing  him  to  appoint*'  a suitahle  person/' 
having  appointed  his  own  son,  a  young  man  of  moral 
character  but  not  appearing  from  any  evidence  before  me 
to  be  possessed  of  any  property,  asks  a  decree  of  this 
Court,  as  against  the  executors,  for  the  transfer  of  the 
property  to  him  as  a  suitable  person.  Regarding  the  rela- 
tion of  the  person  appointed  to  the  trust,  as  being  that  of 
a  son  to  a  father,  and  consequently  subject  to  his  influence 
and  control,  if  we  consider  the  object  of  the  testator  in 
creating  the  trust  the  appointment  could  not  be  considered 
such  as  the  testator  contemplated  when  he  directed  that  ^*  a 
suitable  person"  should  be  appointed.  But  when,  further, 
it  does  not  appear  that  the  son  thus  appointed  has  any 
property  independent  of  his  father,  and  such  in  the  present 
case  I  have  a  right  to  presume  to  be  the  fact,  as  I  have  no 
evidence  of  any  property,  which,  if  belonging  to  him,  no 
doubt  would  have  been  set  forth,  it  may  with  propriety  be 
said  the  power  has  not  been  exercised  as  intended  by  the 
testator,  and  the  person  thus  appointed  and  asking  for  the 
trust  fund  by  a  decree  of  this  Court,  cannot  be  considered 
as  entitled  thereto,  unless  upon  such  terms  as  will  fully 
protect  and  secure  the  trust  fund  over  which  this  Qourt 
has  jurisdiction  and  is  bound  to  take  care  that  it  be  applied 
according  to  the  intention  of  the  testator. 

A  decree  was  entered  to  the  effect,  that  upon  the  execu- 
tion by  the  trustee  of  a  bond  for  the  faithful  performance 
of  the  duties  of  the  trust,  with  surety  to  be  approved  by 
the  Chancellor,  the  executors  of  Joseph  Bailey,  deceased, 
should  deliver  to  him  the  trust  fund. 


102  Cartmbll,  Adm'r.,  v.  Pkrkiks, 


Statement  of  the  case. 


Thomas  Cartmell,  Administrator  of  Margaret  Cart- 

MBLL,  DbCBASBD, 

vs. 

JOSBPH   PbREINS. 

New  CatiU,  Feb.  T.  1846. 

A  legacy  charged  upoa  land  was  bequeathed  to  a  married  woman,  subject 
to  the  deduction  of  a  book  account  held  by  the  testator  against  her. 
The  testator  held  a  note  of  the  legatee's  husband,  but  no  reference  to 
this  note  was  made  in  the  bequest.  The  husband  also  became  in- 
debted to  the  executor  of  the  testator  for  goods  purchased  at  a  vendue 
of  the  personal  estate.  The  husband  died  before  the  wife,  without 
haying  reduced  the  legacy  into  his  possession  and  without  any  settle- 
ment with  the  executor  touching  the  same  or  his  own  indebtedness  to 
the  estate  of  the  testator.  Held,  that  on  a  bill  filed  by  the  administra- 
tor of  the  wife  (who  had  survived  her  husband  and  died)  to  recover 
the  legacy  from  the  devisee  of  the  land  charged,  the  husband's  indebt- 
edness to  the  estate  of  the  testator  could  not  be  treated  as  payment  of 
the  legacy. 

The  mere  omission  of  a  husband  to  reduce  his  wife's  ehose  in  action  into 
his  possession,  for  a  lapse  of  time  ordinarily  sufficient  to  raise  a  pre- 
sumption of  payment,  does  not  raise  such  presumption,  so  as  to  bar 
the  wife's  right,  by  survivorship,  to  recover  such  chose  in  action  after 
the  husband's  death. 

Lapse  of  time  does  not  bar  a  direct  trust  as  between  the  trustee  and  cestui 
que  trust ;  otherwise,  as  to  constructive  trusts. 

V 

A  legacy  charged  upon  land,  and  fiayable  by  the  devisee  of  the  land,  is  a 
trust,  falling  within  the  exclusive  jurisdiction  of  courts  of  equity,  and 
as  such  is  not  subject  to  the  equitable  defence  of  lapse  of  time,  by 
analogy  to  the  Statute  of  Limitations  ;  otherwise,  of  a  legacy  payable 
by  the  executor  or  administrator  out  of  the  personal  estate,  and  which 
is  recoverable  both  at  law  and  in  equity. 

Bill  in  Equitt  for  a  lbgact  chargbd  on  land. — Caleb 
Perkins,  bj  his  last  will  and  testament,  dated  May  24th, 
1804,  bequeathed  to  his  daughter  Margaret,  then  the  wife 
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of  Thomas  Cartmell,  the  sam  of  £100,  sabject  to  the  de- 
duction of  such  book  account  as  the  testator  might  have 
against  her  at  his  decease — the  legacy  to  be  paid  to  her, 
within  three  years  after  the  testator's  decease,  by  his  son 
Joseph  Perkins,  to  whom  he  had  devised  certain  real 
estate  charged  with  its  payment.  No  question  in  this  case 
arose  as  to  the  construction  of  the  will.  Thomas  Cartmell 
and  his  wife  Margaret  survived  the  testator.  Afterward, 
on  the  9th  of  January,  1838,  Cartmell  died.  The  wife, 
surviving  him,  died  on  the  24th  of  December,  1841 ;  and 
letters  of  administration  upon  her  estate  were  granted  to 
her  son,  Thomas  Cartmell,  the  complainant.  The  bill  is 
filed  by  him,  as  the  representative  of  Margaret  Cartmell, 
to  recover  the  legacy  from  Joseph  Perkins,  the  devisee  of 
the  land  charged  therewith. 

The  answer  of  the  defendant,  admitting  the  bequest  of 
the  legacy  and  that  it  was  a  charge  upon  the  lands  devised 
to  the  defendant,  set  up  two  defences.  One  was  payment 
or  satisfaction  of  the  legacy,  resulting  in  part  from  a 
note  for  £45  due  from  Cartmell,  the  husband,  of 
the  legatee,  to  the  testator  in  his  lifetime — in  part  from 
a  debt  due  from  Cartmell  to  the  executor  of  the 
testator  for  goods  purchased  at  a  vendue;  and  against  the 
residue  of  the  legacy  the  answer  claimed,  under  the  terms 
of  the  bequest,  to  set  a  book  account  left  by  the  testator 
against  the  legatee,  Margaret  Cartmell,  to  the  amount  of 
£50  5s.  The  other  defence  was  the  lapse  of  time,  as  rais- 
ing a  presumption  of  payment,  by  analogy  to  the  Satute 
of  Limitations,  the  benefit  of  which  defence  the  answer 
prayed,  as  if  the  same  had  been  pleaded. 

The  cause  was  put  at  issue  and  depositions  taken.  The 
only  material  facts  proved  were  that  the  complainant 
called  on  the  defendant,  before  the  filing  of  the  bill  to 
examine  the  testator's  books  and  come  to  a  settlement; 
that  there  was  a  charge  on  the  books  of  £1 1  6b.  against 
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Margaret  Cartmell ;  and  the  defendant  showed  a  note  of 
Thomas  Cartmell,  deceased,  to  the  testator  for  «£45  5b  ;  also 
a  v^endue  list,  containing  articles  purchased  at  the  vendue 
by  Thomas  Cartmell  amounting  to  $86,  which  defendant 
said  were  the  onlj  charges  he  had  against  Thomas  Cart- 
mell, deceased,  or  his  wife ;  and  that  defendant  declined  a 
reference. 

The  canse  came  before  the  Chancellor,  at  the  March 
Term  1845,  for  a  hearing  upon  the  bill,  answer,  exhibits 
and  depositions. 

E.  W.  OUpin  for  the  complainant. 
W.  H.  Rogers  for  the  defendant. 

Johns,  Jr.,  Chancellor. — The  circumstances  of  this 
case  render  it  necessary  to  ascertain  whether  the  trust 
under  the  will  has  been  executed  by  the  devisee  of  the 
land  charged,  as  directed  by  the  testator,  the  author  of  the 
trust;  and  whether  the  trustee's  liability  to  account  in  a 
court  of  equity  has  ever  been  discharged.  This  I  so  con- 
sider, because  there  is  no  proof  of  any  settlement  with  the 
husband  in  his  lifetime,  nor  any  evidence  tending  to  show 
his  assent  to  the  appropriation  of  the  legacy  to  extinguish 
his  own  indebtedness  to  the  testator's  estate ;  and  the  note 
or  evidence  of  that  indebtedness  remained  in  the  possession 
of  Thomas  Perkins,  the  executor,  not  caticelled  nor  de- 
livered up. 

The  legacy  to  the  daughter,  being  charged  on  the  farm 
devised  to  his  son,  and  being  given  subject  to  no  other  de- 
duction than  the  charges  on  the  testator's  books  against 
the  daughter,  the  attempt  of  the  son  to  pay  the  eame  by 
deducting  the  husband's  debts  appears  to  me  contrary  to 
the  intention  of  the  testator;  and  further,  it  explains  the 
delay  and  omission  of  the  husband  to  adopt  adversary  pro- 
ceedings for  its  recovery  in  his  lifetime. 
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The  legacy  being  a  chose  in  action^  or  a  right  of  the  wife 
only  to  be  divested  by  an  affirmative  act  of  the  hasband-^^^ 
she  being  the  cestui  que  trust  and  the  interest  snch  as  wonld 
belong  to  her,  she  surviving  her  husband,  >Hd^ would  go  to 
her  executors;  therefore,  on  his  death,  unless  her  right 
has  been  divested  by  some  act  of  the  husband,  it  appears 
to  me  contrary  to  principle  to  apply  the  doctrine  of  pre- 
sumption to  such  a  case;  for  such  an  application  of  it 
would  defeat  the  wife's  right  by  survivorship  to  all  her 
chases  in  action  whenever  she  was  so  fortunate  as  to  enjoy 
a  long  state  of  coverture.  Such  a  doctrine  has  never  been 
sanctioned,  either  in  law  or  equity ;  for  the  legal  maxim  is 
that  presumptio  juris  nemmi  facit  injuriam,  Nor  do  we  find 
any  such  effect  on  her  rights  by  the  Statute  of  Limitations, 
The  period  of  coverture,  as  to  her,  is  one  of  disability ;  and 
her  rights  are  protected  until  she  becomes  sui  juris  and 
capable  of  enforcing  them.  It  will  not  do  to  apply  the 
doctrine  of  presumption  and  conclude  the  wife  thereby, 
when  surviving,  simply  because  the  husband  has  the  legal 
right  to  receive  payment  or  to  collect  by  suit.  For  the 
husband  has  this  right,  if  he  chooses  to  exercise.it,  in  rela- 
tion to  all  her  choses  in  cLction;  and,  thereforej^j^from  the 
lapse  of  time  during  coverture,  payment  to  him  must  be 
presumed  exclusive  of  proof  of  actual  payment )^the  neces- 
sary consequence  must  follow,  that  after  twenty  years 
coverture,  on  surviving  her  husband,  she  is  deprived  of  all 
her  rights,  and  moreover  excluded  from  the  saving  clauses 
in  the  various  acts  of  limitation, 

I  shall  now  proceed  to  explain  why  I  do  not  regard  the 
case  as  subject  to  the  equitable  doctrine  of  presumption, 
when  considered  with  reference  to  the  rule  as  established 
by  equity  decisions ;  and  I  shall  also  explain  the  reason 
why  I  now  am  compelled  by  the  same  authority  to  exclude 
it  from  the  rule  as  drawn  from  the  Statute  of  Limitations 
by  analogy. 

14 
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Before  entering  upon  this  branch  of  the  case  I  woald 
refer  to  the  decision  of  Lord  Hardwicke  in  Garforth  v. 
Bradley^  2  Ves.  Sr.  675,  as  settling  the  right  of  the  wife 
surviving,  and  of  her  executors,  to  a  legacy  given  to  her 
whilst  covert. 

The  case  before  me  is  that  of  a  direct  trust,  being  a 
devise  of  land  by  a  father  to  his  son,  charged  with  the 
payment  thereout  of  a  sum  of  money  to  his  daughter,  she 
being  covert ;  and,  in  this  case,  the  son  yet  living  and  the 
owner  and  possessor  of  the  land,  under  the  father's  will,  as 
against  the  personal  representative  of  the  deceased  sister, 
who  survived  her  husband,  he  relies  on  the  equitable  doc- 
trine that  from  the  lapse  of  time  this  Court  is  bound  to 
presume  payment. 

In  the  case  of  Duvcouche  vs.  Savetierj  8  John.  Ch.  Rep.  216, 
Chancellor  Kent  says,  "  All  the  cases  admit  that  no  time 
bars  a  direct  trust,  as  between  trustee  and  cestui  que  trust 
The  settled  rule  is,  (and  so  it  was  recently  declared  in 
Cholmondeky  vs.  (Mnton^  2  Mer.  Rep.  360,)  that,  so  long  as  a 
trust  subsists,  the  right  of  a  cestui  que  trust  Qd^nnot  be  barred 
by  the  length  of  time  during  which  he  has  been  out  of 
possession,  and  that  he  can  only  be  barred  by  barring  and 
excluding  the  estate  of  the  trustee."  This  general  rule 
applies  to  the  present  case;  for  the  devisee  of  the  land 
charged  is  a  trustee,  to  the  extent  of  the  sum  charged  and 
payable  out  of  the  land,  and  the  claim  is  made  by  the  per- 
sonal representative  of  the  cestui  que  trust. 

There  is  a  class  of  cases  which  admit  a  reasonable  time 
to  be  a  bar ;  but  these  are  cases  in  which  a  part}''  is  turned 
into  a  trustee  by  matter  of  evidence  merely,  and  who  took 
possession  originally  in  his  own  right  and  was  jmma  facie 
the  owner.  Thus  in  Bonney  vs.  Ridgard^  1  Cox  R.  146, 
cited  and  approved  in  4  Bro.  Ch.  Rep.  130 ;  17  Ves.  Jr.  97, 
166,  the  fraudulent  purchaser  of  a  leasehold  estate  from 
an  executor  was  not  permitted  by  Lord  Eenyon  to  be- 
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tamed  into  a  trustee  for  the  children  of  the  testator,  in 
conseqaence  of  the  great  lapse  of  time  between  the  pur- 
(ihase  and  the  filing  of  the  bill.  So, in  the  cases  of  Andrew 
V8.  Wriglej/j  and  Beckford  vs.  Wade^  4  Bro.  Ch.  Bep.  126 ; 
17  Ves.  87,  the  suits  were  brought  to  avoid  purchases  on 
the  ground  of  fraud,  and  to  turn  them  into  trustees  by 
construction;  and  the  Court  held, that,  in  these  cases  of  a 
possible,  eventual  trust,  depending  upon  proof,  length  of 
possession  was  and  ought  to  be  a  bar,  upon  the  principle  of 
the  Statute  of  Limitations.  But  these  cases  have  no  rela- 
tion to  suits  against  the  very  trustee  by  the  cestui  que  trust 
or  his  personal  representative.  The  above  cases  are  suffi- 
cient to  illustrate  the  rule  of  equity  relative  to  the  doctrine 
of  presumption  from  lapse  of  time,  as  will  be  apparent  in 
all  in  which  it  has  been  applied. 

It  being  manifest  that  the  rule  of  presumption,  as  stated 
by  Chancellor  Kent  in  the  case  referred  to,  is  sustained 
by  all  the  equity  decisions ;  and,  therefore,  that  it  cannot 
be  applied  to  the  present  suit,  I  shall  now  proceed  to  con- 
sider the  manner  in  which  equity  applies  by  analogy  the 
Statute  of  Limitations.  For  it  is  well  settled  that  the 
Statute  of  Limitations  is  a  good  plea  in  equity,  as  well  as 
at  law.  This  has  been  the  uniformly  acknowledged  doc- 
trine of  a  court  of  equity  ever  since  the  statute  of  James  I. 

'*  The  great  and  marked  exception  to  this  ordinary  ap- 
plication of  the  statute  to  equity  cases,"  Chancellor  Kent 
remarks,  in  Katie  vs.  Bhodgood,  7  Johns.  Ch.  Bep.  118, 
*^  exists  in  the  matter  of  trusts  falling  exclusively  within 
equity  jurisdiction.''  The  first  case,  defining  with  pre- 
cision a  trust  not  affected  by  the  statutes,  was  that  of 
Lockey  vs.  Lockey,  decided  by  Lord  Macclesfield  in  1719, 
Free,  in  CL  518.  The  doctrine  of  this  case  is  that  the 
trusts  which  are  not  within  the  Statute  are  those  which 
are  creatures  of  the  court  of  equity,  and  not  within  the 
cognizance  of  a  court  of  law  {See  2  Mer.  Bep.,  860)  ^^  that 
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BO  long  as  the  trust  subsisted,  so  long  it  was  impossible 
that  the  cestui  que  trust  could  be  barred."  "  The  cestui  que 
trust  could  only  be  barred  by  barring  and  excluding  the 
estate  of  the  trustee." 

It  is  a  general  rule  in  the  books,  that  there  is  no  statute 
of  limitations  to  a  charge  upon  an  estate.  Thus,  in  GoVins 
vs.  GoodaU,  2  Vem.  236,  the  Statute  was  pleaded  to  a  bill 
for  rent  charged  on  land  by  will ;  and  it  was  held  that  it 
did  not  apply.  Hence,  in  the  modern  case  of  Stackhause 
vs.  Bamiston,  10  Ves.  Jr.  458,  the  Master  of  the  Rolls  said 
that  in  equity  the  Statute  is  never  permitted  to  prevail 
against  a  legal  rent  charge.  And  in  Norton  vs.  TurviUj  2 
P.  Wms.  144,  a  wife,  before  marriage,  had  conveyed  her 
estate  in  trust  to  her  separate  use,  and  during  coverture 
had  borrowed  money  on  bond.  The  bond  was  held  void ; 
and  after  her  death  a  bill  was  filed  against  her  husband 
and  her  executors.  The  Master  of  the  Bolls  held  that  her 
separate  estate  was  a  trust  estate  for  the  payment  of  debts ; 
and,  speaking  in  reference  to  that  trust,  he  said  a  trust 
was  not  within  the  Statute  of  Limitations.  These  cases 
of  charges  upon  land  support  the  distinction,  which  is  the 
prevailing  one,  that  the  trusts  upon  which  the  Statute 
does  not  operate  are  those  trusts  of  which  equity  has  the 
proper  and  exclusive  cognizance.  In  the  case  of  Kane  vs. 
Bloodgoody  Chancellor  Kent  remarks  that  he  takes  it  for 
granted  as  the  assumed  and  settled  doctrine,  that  an 
action  at  law  will  not  lie  in  the  case  of  a  mere  charge 
upon  land,  where  there  is  no  personal  undertaking. 

The  application  of  the  Statute  by  analogy  cannot  well 
be  made  to  those  peculiar  trusts  which  are  the  mere 
creatures  of  equity;  for  there  is  no  ground  for  comparison ; 
but  when  the  same  subject  matter  of  demand  in  equity 
can  also  be  made  the  subject  of  an  action  at  law  the  rule 
of  analogy  applies  in  all  its  force.  As  Lord  Redesdale  ob- 
served in  Bond  vs.  Hopkins^  1  Sch.  &  Lef.  418,  the  Statute 


OartmblIi,  Adm^r.,  v.  Pbbkins.  109 

Opinion : — ^interests  exclusively  eqaitable  not  affected  by  the  Statute. 


of  Limitations  does  not  apply  in  terms  to  proceedings  in 
courts  of  equity,  bnt  equitable  titles  are  affected  by  analogy 
to  it  In  Hovenden  vs.  Lord  Annesh/y  2  Sck  ^  Lef.  607, 
Lord  Bedesdale  went  much  more  at  large  into  the  doctrine 
of  the  limitation  of  suits  in  equity ;  and  the  principle  of 
that  case  is,  that  where  the  party  has  a  legal,  as  well  as  an 
equitable  remedy,  for  the  same  cause  of  action,  if  the 
equitable  title  be  not  acted  on  in  the  same  time  the  legal 
title  should  be,  it  is  barred.  This  is  the  principle  that  per- 
vades the  cases. 

If,  in  the  present  case,  the  legacy  had  been  payable  by 
the  executor  out  of  the  personal  assets,  then,  the  jurisdic- 
tion in  the  courts  of  common  law  and  courts  of  equity 
upon  such  a  cause  of  action  being  concurrent,  the  analogy 
would  exist  and  the  statute  would  be  a  bar.  For,  by  the 
act  in  Dig.  Del.  Laws,  228,  '^  an  action  of  assumpsit  may 
be  maintained  against  an  executor  or  administrator  for  a 
legacy  or  a  distributive  share.  Assets  in  the  hands  of  an 
executor  or  administrator  to  pay  a  legacy  shall  create  a 
legal  liability  and  raise  a  consequent  promise  to  pay. 
This  action  shall  not  lie  for  a  legacy  which  is  either 
directly  or  by  implication  the  subject  of  a  trust."  But 
this  case  belongs  exclusively  to  a  court  of  equity ;  for  the 
legacy  being  i\  sum  charged  on  and  payable  out  of  land, 
and  therefore  a  direct  trust,  it  is  expressly  excluded  by 
our  Act  of  Assembly  from  the  jurisdiction  of  a  court  of 
common  law ;  and,  it  must,  therefore,  be  subject  to  the 
rule  of  equity  excluding  it  from  the  operation  of  the 
Statute  of  Limitations. 

Before  concluding  this  branch  of  the  case  I  will  only 
add,  in  support  of  the  opinion  I  have  expressed,  what 
was  said  by  Chief  Justice  Spencer,  in  20  Johns. 
Bep.  576,  610,  who,  after  adverting  with  approbation 
to  the  opinion  of  Lord  Hardwicke  in  Start  vs.  MeUsh, 
2  Atk.  610,  and  showing  that  the  plaintiff  had  ample 
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remedy  at  law,  observed,  ^^  I  have  therefore  no  hesitation 
in  saying  that,  in  a  case  where  there  is  a  concurrent  Juris- 
diction in  the  courts  of  common  law  and  equity^  the  rule 
must  be  the  same,  and  the  Statute  of  Limitations  may  be 
pleaded,  with  the  same  effect  in  one  court  as  in  the  other. 
In  the  case  of  trust  and  fraud,  peculiarly,  appropriately 
and  exclusively  the  objects  of  equity  jurisdiction,  accord- 
ing to  the  established  doctrine,  the  Statute  cannot  be 
pleaded.'^ 

The  defendant  in  the  present  case,  not  being  entitled  to 
avail  himself  of  any  benefit  from  the  Statute  of  Limita- 
tions, and  not  being  embraced  within  the  rule  of  presump- 
tion from  lapse  of  time,  and  having,  as  appears  from  the 
answer  and  exhibits  in  the  cause,  not  accounted  for  or  paid 
the  legacy,  according  to  the  mode  specially  directed  by 
the  testator,  must  be  held  still  bound  in  equity  for  the 
legacy.  I  must,  therefore,  make  an  interlocutory  decree 
for  an  account. 

Decree  reversed  by  the  Court  of  Errors  and  Appeals,  at 
the  June  Term  1846.    4  Harrington's  Rep*  270. 


Stbphbn  Oolwbll,  Administrator  d.  b.  n.  c.  t.  a.  op 
William  T.  Smith,  Deceasbd,  also  Exbcutor  op 
Samubl  Richards,  Decbasbd,  and  Samubl  ]^.  Richards. 

vs. 

John  Milbs  and  Hannah,  his  wipb. 

New  CoiiUj  Sept.  T.  1845. 

A  testator,  domiciled  in  Pennsjlyanis,  after  disposing  of  his  estate  in 
eight  parts,  in  order  to  equalize  the  distribution  of  it,  set  a  value  upon 
the  seyeral  lauds  devised,  and  charged  each  of  them,  in  the  hands  of 
the  devisee,  with  its  excess  in  value  over  one  equal  eighth  part  of  the 
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whole  estate— each  exceiB  to  be  paid,  within  liz  months  after  the  tea- 
tator's  decease,  to  his  executors  as  part  of  the  residuary  estate.  The 
lands  were  devised  to  tmstees  for  the  several  parties  interested,  the 
tmstees  being  also  the  executors.  Part  of  the  devised  lands  were 
situated  in  Delaware,  and  were  valued  by  the  testator  at  $20,000, 
which  sum,  upon  the  settlement  of  the  testamentary  accounts,  was 
found  to  exceed  one  equal  eighth  part  of  the  testator's  whole  estate. 
On  a  bill  filed  by  the  administrator  d.  b.  n.  c.  t.  a.  of  the  testator  and 
the  executor  of  the  survivor  of  the  trustees,  to  charge  the  lands  in 
Delaware  with  the  excess,  HM, 

1.  That  the  persons  beneficially  interested  in  the  excess  are  not  necessary 

parties. 

2.  In  determining  the  existence  and  amount  of  the  excess,  the  amount  of 

the  personal  estate  of  the  testator  is  to  be  taken  as  it  is  ascertained  by 
the  testamentary  accounts  settled  by  the  Court  having  jurisdiction 
at  the  domicile  of  the  testator. 

8.  The  land  sought  to  be  charged,  having  been  devised  intrust  for  one  for 
life  (to  whom  was  given  the  rents  and  profits)  with  remainder  to  his 
children*  the  omission  of  the  trustees  to  collect  the  excess  from  the 
tenant  tor  life  is  no  bar  to  relief  against  the  remainderman  for  the 
principal  of  the  excess. 

4.  The  receipt  by  trustees  of  rents  and  profits  sufficient  to  pay  the  exoesa 
does  not,  unless  paid  over  to  the  executor,  exonerate  the  lands,  in  the 
hands  of  the  remainderman,  from  payment  of  the  principal  of  the  ex- 
cess :  otherwise,  as  to  interest  on  the  excess  accrued  prior  to  the  pos- 
session of  the  remainderman. 

6.  Lapse  of  time  in  collecting  the  excess  is  no  bar,  the  trustees  who  were 

to  pay  and  the  executors  who  were  to  receive  being  the  same  persons. 

0.  Delay  in  the  final  settlement  of  testamentary  accounts  is  not  laeheif  if 
caused  by  lis  pendent, 

m 

7.  The  charge  of  the  excess,  being  upon  an  undivided  share  of  certain 

lands,  is  not  discharged  by  proceedings  for  partition,  under  which  the 
real  estate  comes  to  be  held  in  possession  by  the  devisee  in  severalty. 

Bill  in  Equity,  filed  under  the  following  circumstances : 
William  T.  Smith,  by  his  last  will  and  testament,  bear- 
ing date  in  the  year  1812,  after  distributing  his  estate  pro- 
ceeded, in  order  to  equalize  the  same  amongst  his  children, 
to  fix  a  valuation  on  the  several  parts  of  his  real  estate, 
and  directed  that  the  excess  of  any  part  in  value  above  an 
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eqaal  share  of  the  whole  should  be  deducted  from  such 
part,  so  as  to  equalize  any  that  might  be  deficient.  For 
the  purpose  of  giving  eftect  to  his  intention  he  devised  the 
real  estate  to  Joseph  Ball  and  Samuel  Richards,  in  trust, 
with  power  to  pay,  as  trustees,  to  themselves,  as  executors, 
such  excess.  Part  of  the  lands  devised  to  the  trustees 
were  situated  in  the  State  of  Delaware.  The  testator  de- 
vised to  the  said  Joseph  Ball  and  Samuel  Richards  one 
third  part  of  a  farm,  situated  in  New  Castle  county,  which 
he  valued  at  $20,000 ;  also  one  third  part  of  a  tract  of  land 
adjoining  the  before  mentioned  farm,  together  with  a 
third  part  of  all  the  implements  of  husbandry  and  stock 
belonging  to  said  farm  and  tract  of  land,  the  share  of 
which  tract  of  land,  implements  and  stocks  he  valued  at 
$2,866.88 :  also  he  bequeathed  to  the  trustees  the  debt  due 
to  him  from  his  son  William,  as  charged  on  his  book  H ; 
to  hold  the  said  property  "  in  trust,  nevertheless,  that  the 
said  Joseph  Ball  and  Samuel  Richards  and  the  survivor  of 
them,  and  the  heirs  and  assigns  of  such  survivor,  shall  and 
will,  from  time  to  time  and  at  all  times  hereafter,  during 
the  natural  life  of  my  said  son  William  T.  Smith,  Jr.,  per- 
mit and  suffer  my  said  son  William  to  have,  take,  receive 
and  enjoy  all  and  every  the  rents,  issues  and  profits  of  the 
said  devised  premises,  as  the  same  shall  become  due  and 
payable ;  and  from  and  after  the  decease  of  my  said  son 
William,  then  in  trust  for  the  children  of  my  said  son 
William,  their  heirs  and  assigns  forever,  as  tenants  in 
common,  and  to  be  equally  divided  between  them,  share 
and  share  alike ;  provided  alwaySy  and  it  is  my  will,  that  if 
the  premises  devised,  as  last  aforesaid,  to  the  said  Joseph 
Ball  and  Samuel  Richards,  at  the  value  aforesaid,  together 
with  the  debt  due  as  aforesaid  from  ray  son  William  T. 
Smith,  Jr.,  and  charged  on  my  book  H.  should  exceed  in 
value  the  one  eighth  part  of  my  whole  estate,  that  then 
the  said  Joseph  Ball  and  Samuel  Richards  shall  and  do 
pay,  wUhir^^  six  months  after  my  decease^  to  my  executors,  to 
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be  disposed  of  as  is  hereinafter  directed,  so  much  money 
as  the  above  devised  premises,  at  the  valae  aforesaid,  with 
the  debt  aforesaid,  shall  exceed  in  value  the  one  eighth 
part  of  my  whole  estate.  And  I  do  hereby  will  and 
direct  that  the  one  undivided  third  part  of  the  farm  and 
the  one  undivided  third  part  of  the  tract  of  land,  situate 
in  the  State  of  Delaware  and  last  devised  as  aforesaid  to 
the  said  Joseph  Ball  and  Samuel  Richards,  sball  stand 
and  be  charged  and  chargeable  with  the  payment  of  the 
sum  which  the  premises  last  aforesaid  devised,  at  the 
value  aforesaid,  with  the  debt  aforesaid,  shall  exceed  the 
value  of  one  eighth  part  of  my  whole  estate/' 

William  T.  Smith  died  on  the  28d  of  February,  1812. 
Joseph  Ball  and  Samuel  Richards,  who  were  named  as 
executors,  proved  the  will  and  took  letters  testamentary. 
Joseph  Ball  died,  and  afterward  Samuel  Richards  also. 
Stephen  Colwell  became  administrator  d.  b.  n.  c.  t.  a.  of 
the  testator,  and  also  was  executor  of  Samuel  Richards 
deceased.  The  bill  was  filed  by  Colwell  and  by  Samuel 
N.  Richards,  as  heir  at  law  of  Samuel  Richards  deceased, 
in  order  to  raise  out  of  the  lands  in  Delaware,  devised  in 
trust  to  William  T.  Smith,  Jr.,  and  his  children,  an  alleged 
excess  in  value  of  said  devises  over  and  above  the  one 
eighth  part  of  the  testator's  whole  estate. 

The  bill  alleged  that  the  executors  proceeded,  with  all 
due  diligence,  to  bring  the  estate  to  a  judicial  settlement 
by  the  tribunal  to  which  jurisdiction  in  that  matter 
belonged,  in  order  that  it  might  (among  other  results)  be 
ascertained  whether  the  said  William  T.  Smith,  Jr.  had 
received,  in  the  said  specific  devises,  more  than  his  eighlli 
part  of  the  testator's  estate,  according  to  the  provisions  of 
the  said  last  will  and  testament,  and  with  which  surplus,  if 
any,  his  devised  share  of  the  lands  in  Delaware  v^ere 
charged  by  the  said  last  will  and  testament;  that  the  said 
executors  were  unable  to  settle  an  account  of  the  adminis- 
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tration  of  said  estate  until  the  5th  day  of  January,  1818, 
on  which  day  they  did  settle  such  account  before  the 
Register  of  Wills,  &c.,  for  the  city  and  county  of  Fbiladel- 
phia,  to  whom  jurisdiction  in  that  behalf  belonged ;  and 
the  same  was  approved  and  passed  by  him  and  transmitted 
to  the  Orphans  Court  for  the  city  and  county  of  Philadel- 
phia for  confirmation ;  to  which  tribunal  jurisdiction  in 
that  behalf  belonged;  that  the  executors  knew  the  said 
account  was  in  all  respects  just,  and  would  have  finally 
settled  and  ascertained  the  amount  of  the  excess  of  said 
William's  share  and  the  sum  chargeable  upon  the  lands 
in  Delaware  devised  to  him ;  but,  exceptions  being  filed 
to  said  account  in  the  Orphans  Court,  there  has  been  a 
continued  litigation  kept  up,  by  means  whereof  a  decree 
of  the  Orphans  Court  was  not  obtained  until  the  24th  day 
of  April,  1841. 

The  bill  further  alleged  that  William  T.  Smith  Jr.  de- 
parted  this  life  in  the  year  1838 ;  ihat  he,  in  his  lifetime, 
and  his  children,  since  his  decease,  had  full  knowledge  of 
said  lispendens  and  of  the  proceedings  therein  ;  the  children- 
being  entitled  to  the  remainder  in  fee  in  said  lands  after 
the  death  of  their  father — which  said  children  were  James 
Smith  and  Hannah  W.  Smith ;  that  Hannah  is  intermarried 
with  John  Miles,  Esq.,  and  that  James  Smith  having  de- 
parted this  life,  intestate  and  without  issue,  before  the 
death  of  his  said  father,  the  entire  interest  in  the  lands 
so  devised  to  the  said  William  T.  Smith,  Jr.,  became  and 
is  vested  in  the  said  John  Miles  and  Hannah  his  wife ;  that 
the  said  William  T.  Smith  Jr.  and  his  son-in-law  John 
Miles  participated  largely  and  actively  in  the  opposition  to 
the  said  account,  and  were  mainly  instrumental  in  the 
long  delay  in  the  settlement  of  the  same. 

The  bill  further  alleged  that  there  was  a  legal  contro- 
versy, involving  the  title  to  said  lands,  beginning  in  the 
year  1819  and  not  terminating  until  1825 ;  that  large  ex- 
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peDses  were  iDcarred  by  the  trustee  in  defending  the  title 
of  the  lands ;  that  the  costs  and  expenses  having  been  all 
paid  by  the  said  trustee,  the  share  of  them  apportioned  to 
the  lands  devised  as  aforesaid  amounts  to  the  sum  of 
$1,596.24,  with  interest,  as  per  schedule  annexed.  That 
the  decree  of  the  Orphans  Court  aforesaid  has  established 
the  amount  of  the  residuary  estate  of  the  said  William  T. 
Smith ;  and  that  the  excess  of  the  devises  to  William  T. 
Smith  Jr.  and  the  amount  of  the  charges  on  the  said 
lands  in  Delaware  so  devised  to  the  said  William  T.  Smith 
Jr.  thereby  appears  to  be  $998.42,  with  interest  from  the 
date  of  testator's  death. 

The  bill  further  alleged  that  proceedings  for  partition 
in  chancery  were  instituted  between  the  devisees  of  the 
testator  and  the  other  tenants  in  common  of  the  lands  in 
Delaware,  by  which  the  share  of  the  said  William  T. 
Smith  Jr.  with  remainder  to  his  children,  had  been 
assigned  to  him  in  severalty;  that  the  devisees  of  William 
T.  Smith,  representing  the  deficient  shares,  are  entitled 
to  the  said  money,  so  charged  as  aforesaid  upon  the  lands 
in  Delaware,  and  threaten  to  hold  the  complainants  per- 
sonally responsible,  unless  they  prosecute  and  collect  the 
same.  The  bill  prayed  that  an  account  may  be  taken,  to 
ascertain  the  amount  due  and  chargeable,  and  that  the 
same  may  be  decreed  to  be  a  specific  charge  on  the  land 
held  by  defendants,  and  the  payment  thereof  enforced  by 
sale  under  a  decree. 

The  answer,  admitting  the  allegations  of  the  bill  touch- 
ing the  provisions  of  the  will  of  William  T.  Smith,  de- 
ceased, denied  that  there  was  any  excess  in  the  value  of 
the  lands  devised,  over  and  above  the  equal  eighth  part  of 
the  testator's  estate,  insisting  that  the  then  balance  of  said 
estate  had  not  been  legally  ascertained  for  the  purposes  of 
this  suit ;  that  to  charge  the  lands  of  the  defendants  with 
any  such  excess  the  amount  of  the  testator's  personal 


116  CoLWBLL,  Adm'r.  v.  Mtlbb. 


Statement  of  the  case. 


estate  was  to  be  ascertained,  not  by  testamentary  accounts 
passed  in  the  Courts  of  Pennsylvania,  but  by  an  account 
of  the  personal  estate,  to  be  taken  in  this  Court.  The 
answer  further  insisted  that  the  trustees  might  and  ought 
to  have  collected  such  excess  (if  any  there  were)  out  of  the 
rents  and  profits  of  the  said  lands  in  the  lifetime  of  the 
tenant  for  life ;  and  that,  having  failed  to  do  so,  they  had 
no  equity  against  the  defendants,  who  were  tenants  in  re- 
mainder; that  from  the  death  of  the  testator  in  1812  until 
1817,  Samuel  Richards,  one  of  the  trustees,  had  held  the 
lands  and  received  the  rents,  he  being  then  a  trustee  of  the 
share  devised  to  William  T.  Smith,  Jr.,  and  also  a  tenant 
in  common  of  a  third  part  thereof;  and  that  during  his 
said  possession  he  received  rents  of  the  trust  estate  suffi- 
cient to  have  paid  the  excess  claimed ;  that  in  1817  he  sold 
his  own  share,  and  delivered  up  possession  of  the  lands  to 
William  T.  Smith  Jr.  who  thenceforth  held  the  same  as 
his  absolute  property,  without  any  claim  on  the  part  of 
the  trustees,  until  his  death  in  1838,  when  be  was  suc- 
ceeded in  his  possession  by  the  present  defendants.  Miles 
and  wife ;  and  the  defendants  relied  upon  the  lapse  of  time 
and  the  laches  of  the  trustees  as  a  bar  to  this  suit.  The 
answers  denied  that  the  executors  had  proceeded  with  due 
diligence  to  a  settlement  of  the  testator's  estate ;  alleging 
that,  although  there  was  a  lis  pendens  in  the  Orphans  Court 
of  Philadelphia  until  the  year  1841,  it  resulted  from  illegal 
claims  on  the  part  of  the  executors,  which  were  finally 
disallowed.  It  admitted  the  several  proceedings  had  for 
partition  of  the  lands  in  Delaware,  between  the  devisees 
of  said  testator  and  other  tenants  in  common,  and  insisted 
that  under  said  proceedings  the  trustee  having  suffered 
the  property  to  come  into  possession  of  William  T.  Smith, 
without  any  claim  on  account  of  said  trusts,  it  was  held  by 
him,  and  is  now  held  by  his  children,  free  and  discharged 
from  the  same.  The  answer  further  insisted  that  the  bill 
was  defective  in  not  joining  as  parties  the  other  devisees 
and  legatees  under  the  will  of  William  T.  Smith,  deceased. 
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The  cause  came  before  the  Chancellor,  at  the  Sept.  T. 
1845,  for  a  hearing  upon  the  bill,  answer  and  exhibits. 

It.  Frame  and  John  Sergeantj  for  the  complainants. 

W.  S.  Rogers  and  John  Miles  for  the  defendants. 

Johns,  Jb.,  Chancbllor. — The  defendants  resist  the  re- 
lief sought  in  this  case  on  several  grounds,  which  I  will 
consider  separately. 

JFh'st,  it  is  objected  that  there  is  a  defect  of  parties,  in 
the  non-joinder  of  the  other  devisees  under  William  T. 
Smith's  will. 

The  claim  is  to  enforce  payment  to  the  executors,  as 
directed  by  the  will,  of  a  sum  out  of  real  estate  in  Dela- 
ware, if  it  should  be  required  to  equalize  the  shares ;  the 
testator's  domicile  being  in  Pennsylvania,  and  the  juris- 
diction of  the  personal  estate  belonging  to  the  place  of 
domicile.  The  executor,  in  his  lifetime,  was  the  party  to 
receive,  and  the  trustee  the  person  authorized  by  the  will 
to  pay,  and  the  cestui  que  trust  the  person  beneficially  in- 
terested in  the  land,  or  entitled  to  the  receipt  of  the  rents 
and  profits  thereof,  and  thus  affected  in  interest;  and, 
therefore,  was  a  necessary  party.  The  original  executors 
and  trustees  being  dead,  the  parties  complainant,  now  be- 
fore this  Court,  are  the  personal  representative  of  the  sur- 
viving trustee  and  of  the  testator,  and  also  the  heir  at  law  of 
the  trustee.  The  object  of  this  suit  is  not  to  adjust  and  dis- 
tribute the  personal  estate  of  the  testator,  William  T.  Smith, 
That  has  been  done  in  Pennsylvania;  and  there  all  parties 
interested  in  th^  estate  were  parties,  and  have  been  heard 
by  the  tribunal  having  jurisdiction  of  the  personalty,  by 
whose  action  and  judgments  their  respective  rights  have 
been  ascertained  and  judicially  determined  ;  but  that  tri- 
bunal excluded  from  its  consideration  all  matters  connect- 
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ed  with  the  trast  estate  in  the  State  of  Delaware,  although 
by  the  decision  upon  the  personalty  the  amount  chargea- 
ble  against  the  trust  fund  in  Delaware  was  ascertained. 

The  will  requiring  the  trustee  to  pay  what  might  be  the 
excess  of  the  value  of  the  trust  estate  to  the  executor,  if 
the  trustee  and  the  executor  had  been  different  persons,  it 
is  apparent  that  on  non-payment  the  executor  would  have 
been  the  proper  party  claimant  and  would  have  had  a 
right  to  enforce  payment  from  the  trustee ;  and  had  the 
cestui  que  trust  been  let  into  possession  of  the  trust  estate 
it  could  not  vary  the  right  of  the  executor.  He  repre- 
sents the  rights  and  interests  of,  and  is  responsible  to,  all 
the  devisees  who  are  to  receive  payment  through  him  as 
executor.  The  death  of  the  executor  and  the  grant  of 
administration  d.  b.  n.  c.  t.  a.  confers  upon  the  adminis- 
trator the  same  right.  The  joinder  ot  the  executor  of  the 
trustee  is  requisite,  as  a  party  accountable,  and  the  heir  of 
the  trustee  as  the  person  to  whom  the  trust  estate  has 
descended.  The  cestui  que  trusty  being  in  possession  and 
resisting  the  claims,  is  from  necessity  a  party  defendant, 
and,  being  interested  in  the  trust  estate,  has  a  right  to  be 
a  party  in  a  suit  the  object  of  which  is  to  settle  the  ac- 
count of  the  trustee  of  his  estate  under  the  will  of  William 
T.  Smith,  the  testator,  and  to  ascertain  whether  it  has 
paid,  or  still  continues  chargeable  with,  the  payment  of 
the  excess  of  its  value  over  that  of  the  other  shares.  This 
is  the  object  of  the  present  suit;  and  it  appears  unneces- 
sary to  have  before  me  the  other  devisees ;  for,  the  testator 
having  fixed  the  value  of  the  one  third  of  the  Delaware 
land  devised  in  trust  to  Samuel  Richards,  the  only  matter 
essential  now  to  be  determined  is  the  fact  of  payment,  and 
this  will  require,  as  prayed  for  in  the  bill,  a  settlement  of 
the  trust  account ;  and  for  this  purpose,  and  also  in  refer- 
ence to  the  estate  alternately  chargeable  for  whatever  may 
be  found  due,  it  is  evident  that  all  necessary  and  proper 
parties  are  before  the  Court 


CoLWELL,  Adm'r.  v.  Miles.  119 


Opinion  : — excess  of  share,  where  to  be  ascertained 


Considering  the  proper  parties  to  be  before  the  Court  I 
shall  now  proceed  to  examine  the  next  ground  of  defence,, 
which  is  somewhat  blended  with  the  first;  and,  if  substan- 
tial, would  render  the  former  available.  It  has  been  in- 
sisted that  the  amount  of  the  excess  of  William's  share 
over  that  of  the  other  devisees  ought  to  be  determined  in 
this  Court,  where  the  jurisdiction  over  the  trust  exists,. 
and  that  such  jurisdiction  cannot  be  exercised  by  the 
Court  in  Pennsylvania.  If  such  be  the  duty  of  this  Court, 
then  it  is  obvious  its  action  must  embrace  the  entire  estate 
of  the  testator ;  and  all  the  devisees  entitled  under  the 
will,  and  who  are  interested  in  the  settlement  and  distri- 
bution of  that  estate,  would  necessarily  have  to  be  parties. 
But  it  appears  to  me  that  the  law  of  domicile  applicable 
to  this  case  excludes  the  jurisdiction  of  this  Court  in  refer- 
ence to  the  personalty  and  to  all  matters  arising  under  the 
will,  except  so  much  thereof  as  applies  to  the  trust  estate 
in  Delaware,  which,  being  real  estate,  is  subject  to  the  lex 
rei  sitce  and  not  the  law  of  domicile.  The  testator  has,  in  his 
will,  fixed  and  determined  the  value  of  the  one  third  of  the 
Delaware  estate;  and, therefore,  its  excess  when  added  to 
the  property  in  Pennsylvania  is  a  result  consequent  upon 
the  action  of  the  tribunal  of  the  place  of  the  testator's 
domicile,  in  the  legitimate  exercise  of  its  jurisdiction,  as 
the  testator  knew  and  intended  it  should  be.  Ilence,  I 
conclude  it  would  not  only  violate  the  established  law  of 
domicile  but  be  contrary  to  the  intention  of  the  testator, 
under  the  circumstances  of  this  case,  for  this  Court,  to  at- 
tempt either  the  settlement  or  distribution  of  the  estate  of 
the  testator,  William  T.  Smith. 

The  question  of  excess,  or  the  amount  of  that  excess,  is 
not  and  cannot  be  made  a  subject  proper  for  consideration, 
or  investigation  and  discussion,  in  this  Court;  nor  is  the 
same  so  presented  in  this  suit.  The  bill  seeks,  not  to 
establish  the  existence  of  the  excess  through  the  action  of 
this  Court,  but  its  payment — the  enforcement  of  the  trust 
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assamed  by  the  trustee  in  falfiUment  of  the  inteDtion  of 
the  testator,  and  altogether  distinct  from  the  executor's 
duties  and  obligations.  In  the  latter  capacity  Mr.  Richards 
was  bound  to  settle  and  distribute  the  estate  at  and  ac- 
cording to  the  law  of  domicile.  But  as  trustee  he  could 
only  account  and  be  discharged  from  liability  by  the 
tribunal  to  which  jurisdiction  belonged,  according  to  the 
lex  rd  siUe.  It  is  true,  he  might  have  paid  and  charged 
himself,  as  executor,  with  so  much  received  from  himself 
as  trustee;  but,  until  he  did  so,  the  Orphans  Court  of 
Pennsylvania  could  not  consider  any  portion  of  the  trust 
property  as  constituting  any  part  of  the  funds  in  his  hands 
as  executor.  That  Court,  therefore,  did,  in  passing  upon 
the  executor's  account,  reject  and  exclude  altogether  the 
matters  connected  with  the  trust  estate  in  Delaware.  The 
Court  did  right ;  and  I  am  well  satisfied  that  this  Court 
possesses  jurisdiction  over  the  trust  of  the  land  in  Dela- 
ware. 

The  settlement  of  the  personal  estate  and  the  adjust- 
ment and  distribution  of  the  testator's  estate  being  made 
in  Pennsylvania,  the  State  in  which  the  testator  was 
domiciled  at  the  time  of  his  death,  the  record  of  the 
Court  having,  and  which  exercised,  jurisdiction  thereupon 
has  been  exhibited,  duly  authenticated,  as  evidence  of  the 
amount  of  the  excess  claimed  in  this  suit  as  due  and  pay- 
able to  the  administrator  d.  b.  n.  c.  t.  a.  of  William  T.  Smith. 
It  is  received  as  proving  the  fact  of  excess,  and  the  amount 
of  it,  and  also  that  the  executor  in  the  said  account  has 
not  been  charged  with  any  part  thereof  as  received  from 
the  trustee  or  the  trust  estate,  but  not  as  having  any  other 
effect.  The  accountability  and  the  liability  of  the  trustee 
are  questions  independent  of  the  proceedings  of  which 
that  record  is  evidence. 

The  defendants  insist  that  the  land  they  now  possess 
and  occupy  ought  not  to  be  charged,  inasmuch  as  the 


CoLWELL,  Adm'r.  v.  Miles.  121 


Opinion : — obj^n  that  excess  should  hnvebeen  collected  from  tenant  for  life. 

trustee  has  received  of  the  trust  fund,  and  has  not  ac- 
counted therefor,  sufficient  to  pay,  and  ought  to  have  paid, 
the  amount  of  the  excess ;  and  further,  if  he  has  not,  then 
having  neglected  it  until  the  estate  for  life  has  expired, 
he  can  now  have  no  equity  as  against  those  entitled  to  the 
estate  in  remainder.  The  complainants,  in  reply  to  this, 
rely  upon  that  part  of  the  will  which  directs  the  trustee 
to  permit  the  tenant  for  life  to  take  and  receive  the  rents, 
issues  and  profits.  But  the  defendants  contend  that  this 
must  be  taken  subject  to  the  proviso  which,  in  case  of  ex- 
cess, directs  the  payment  thereof  within  six  months  after 
the  decease  of  testator,  andprd  tanto  diminishes  the  amount 
or  value  of  the  devise,  and  consequently  leaves  the  right 
of  cestui  que  trust  only  applicable  to  the  rents  and  profits  of 
the  residue.  The  proviso  applies  to  the  corpus  or  entire 
value  of  the  substance  or  estate  devised,  and  not  the  rents 
and  profits  thereof.  The  entire  corpus^  if  the  excess  had 
been  taken  from  it,  would  have  passed  thus  diminished, 
on  the  expiration  of  the  life  estate,  to  the  person  in  re- 
mainder. This  not  having  been  done  he  holds  it  entire 
and  undiminished.  Is  he  entitled,  so  far  as  the  principal 
is  concerned,  to  retain  the  entire  estate  because  the  trus- 
tee has  neglected  or  omitted  to  make  the  payment  as  pre- 
scribed at  the  time  appointed  by  testator  7  Shall  the  cestui 
que  trust  derive  a  benefit  from  the  default  of  his  trustee, 
and,  claiming  under  the  will,  hold  against  its  provisions 
more  of  the  estate  in  value  than  was  devised  in  remainder? 
for  he  has  it  all,  and  it  is  not  pretended  that  any  portion 
of  the  substance  or  integral  part  of  the  estate  estimated  at 
$20,000  has  been  applied  to  the  payment  of  the  excess. 
But  it  is  alleged  in  defence,  that  the  trustee,  by  holding 
the  possession,  recovered  enough  of  the  rents  and  profits 
to  make  payment.  If  this  be  so,  it  would  exonerate  the 
land,  provided  payment  can  be  obtained  from  the  trustee; 
if  not,  the  testator  has  charged  the  estate  devised.  He 
gave  authority  to  the  trustee  to  pay,  and  placed  him  in  a 
i6 
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situation  to  do  so ;  but,  further,  he  has  also  provided  that 
the  land  devised  shall  be  charged  and  chargeable.  If  he 
had  not  devised  to  a  trustee  to  pay,  but  had  devised  to  his 
son  William  to  pay  the  executor,  and  then  declared  the 
land  devised  charged  and  chargeable,  the  son,  taking  the 
land  and  receiving  the  rents  and  profits  and  failing  to  pay 
upon  his  death  as  tenant  for  life,  and  the  entire  estate  in 
remainder  so  charged  vesting  in  those  entitled  to  the  re- 
mainder, could  they  resist  the  claim  of  the  principal 
because  the  tenant  for  life  had  not  paid  all  out  of  the  rents 
and  profits,  when  the  entire  substance  of  the  estate  out  of 
which  payment  was  to  be  made  had  come  to  them  undi- 
minished and  entire  ?  But  the  unpaid  interest  would  pre- 
sent a  different  question ;  and,  the  executor  omitting  to 
collect  the  same,  it  may  with  propriety  be  said  that  the 
remainderman  has  a  strong  equity  on  which  to  rely  for 
being  exempt  from  all  interest  except  such  as  has  accrued 
since  he  came  into  possession. 

But  it  is  said  the  charge  on  the  land  is  discharged  by 
lapse  of  time,  no  suit  having  been  institute  d  nor  any  mode 
adopted  for  enforcing  payment  until  twenty  years  had 
expired.  The  same  person  being  executor  and  trustee 
may  be  considered  an  answer  to  this  ground  of  objection. 
The  same  hand  that  was  to  pay  had  the  right  to  receive ; 
and  this  so  continued  up  to  the  time  of  the  death  of 
Samuel  Richards,  in  1842 ;  therefore,  during  tjiat  period 
the  remedy  by  any  adversary  proceeding  was  not  available. 

Again,  it  is  argued  that  the  proceedings  in  partition  had 
the  effiect  of  discharging  the  trust,  and  that  by  virtue 
thereof  the  rights  of  the  parties  were  changed,  and  the 
trustee,  having  permitted  the  same  to  progress,  was 
thereby  concluded;  and,  therefore,  the  claim,  as  now  pre- 
sented, cannot  be  enforced.  The  record  of  the  first  case  in 
partition  discloses  the  fact  that  the  trustee  was  in  posses- 
sion, and  up  to  December,  1816,  received  the  rents,  and 
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was,  therefore,  liable  to  account;  bat  it  does  not  exhibit 
sufficient  to  warrant  the  conclusion  that  the  whole  sum 
due  was  actually  received ;  for  the  trustee  expressly  asserts 
the  contrary,  and  insists  on  his  right  to  retain  the  posses- 
sion on  that  account;  and,  in  that  case,  the  proceedings 
were  not  consummated.  In  the  second  case  partition  was 
made,  but  not  so  as  to  determine  the  trust,  which  it  was 
not  competent  to  affect.  The  proceeding,  then,  had  only 
ascertained  and  defined  the  parts  to  be  held  in  severalty, 
and  thereby  terminated  the  tenancy  in  common,  but  it  left 
the  trust  estate  subject  to  precisely  the  same  trust  as  before, 
and  the  liability  thereof  under  the  will  unaffected. 

Furthei*,  it  is  insisted  that  the  other  devisees  had  their 
remedy  under  the  will,  and  that  having  neglected  it,  they 
have  now  no  right  to  seek  to  enforce  payment  against  the 
land  charged.  The  answer  to  this  objection  may  be  found 
in  the  fact  that  they  are  not  so  acting.  They  are  asserting, 
from  all  that  appears  in  this  case,  their  rights  to  hold  the 
executor  liable  elsewhere;  and  the  parties  responsible  to 
them  are  here  asking  to  have  done  what  the  executor  did 
not,  as  they  say,  accomplish  in  his  lifetime,  viz :  the  pay- 
ment by  the  laud  of  the  excess  charged  on  it,  the  trustee 
having  failed  to  pay.  The  omission  and  the  delay  are  by 
the  complainants  said  to  be  fully  explained  and  accounted 
for  by  the  lis  pendens  and  the  uncertainty  thereby  in  which 
the  amount  of  the  excess  of  value  was  involved.  The 
long  and  protracted  controversy  precluded  the  trustee 
from  paying,  ns  trustee,  to  himself  as  executor,  until  the 
final  determination  ascertained  and  definitely  fixed  the 
true  amoimt  or  excess  of  value.  The  same  person  being 
trustee  and  executor,  although  he  might  have  held  in  his 
hands  as  trustee  the  amounts,  yet  he  could  not  with  pro- 
priety mingle  with  the  items  involved  in  that  controversy 
which  concerned  the  personal  estate  exclusively  any 
matters  which  appertained  to  his  duty  as  trustee  of  the 
real  estate  in  Delaware ;  especially,  when  the  extent  of  the 
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liability  of  the  trust  estate  was  to  be  ascertained  and  deter- 
mined by  the  previous  and  final  settlement  of  the  execu- 
tors' account.  But,  further,  it  may  be  said  the  trustee 
could  not  carry  into  that  account  in  Pennsylvania,  in  his 
character  as  trustee,  his  receipts  or  disbursements  as 
trustee ;  nor  was  the  jurisdiction,  acting  on  the  executors' 
account,  competent  to  act  upon  the  account  of  a  person 
who  was  trustee  of  lands  in  Delaware.  The  proceedings 
in  Pennsylvania  were  confined  to  the  personalty,  and 
have,  upon  the  subject  matter  within  the  jurisdiction  of 
the  courts  of  that  State,  determined  all  controversy  and 
finally  concluded  the  parties,  so  that  it  now  appears  what 
were  their  shares  of  the  personal  estate,  and  the  amount  of 
the  excess  is  thereby  ascertained,  pursuant  to  the  will  of 
testator.  The  record  of  the  case,  exhibited  and  duly  au- 
thenticated, fully  establishes  the  above  facts,  viz :  the 
shares  of  each  and  the  excess  of  the  value  of  such  as  did 
exceed  the  one  eighth  of  testator's  estate.  With  this 
branch  of  the  case  I  therefore  consider  this  Court  as 
having  neither  original  nor  revisory  power,  but  bound  to 
consider  it  determined  by  the  law  of  domicile.  It,  there- 
fore, being  apparent  that  the  share  of  William  T.  Smith 
Jr.  exceeded  the  one-eighth  of  the  testator's  estate  by  the 
sum  claimed  by  the  administrator  d.  b.  n.  c.  t.  a,  one  of  the 
parties  complainant,  and  that  the  same  has  never  been  paid 
to  or  charged  in  the  account  of  the  executor  of  the  testator, 
it  follows,  as  a  necessary  result,  that  the  other  owners, 
devisees  who  could  only  receive  their  proportions  through 
the  executor,  whose  action  thereon  would  be  requisite  to 
apportion  and  pay  the  same,  have  not  been  paid;  and  they 
not  being  the  persons  to  claim  from  the  land,  except 
through  the  executor,  therefore  ought  not  to  bo  deprived 
of  their  right  to  the  one  eighth  of  testator's  estate  because 
the  trustee  has  failed  to  pay  the  same  to  himself  as  execu* 
tor.  They  are  clearly  entitled  to  receive  the  amount  of 
the  excess,  when  the  same  shall  have  been  carried  into  and 
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made  a  part  of  the  personalty,  in  aid  of  the  deficiency  of 
the  testator's  personal  estate  to  make  their  shares  equal 
to  the  one-eighth  of  the  whole.  But,  as  the  trustee  may 
have  received,  during  his  possession,  more  than,  or  enough 
to  pay,  the  principal  and  interest,  an  account  should  be 
taken  and  the  action  of  this  Court  had  upon  the  trust 
created,  under  the  will,  of  the  land  in  Delaware. 

Decree  for  an  account. 


Benjamin  Burton, 

vs. 

Isaac  T.  Adkins  and  Lot  Ingram. 

Sustexj  Sqft.  T.  1846. 

The  complaioaDt  and  the  defendant,  A.  entered  into  a  parol  contract  for 
an  exchange  of  lands— the  complainant  agreeing  to  convey  a  tract  of 
woodland  and  pay  $800.00  in  cash — the  defendant,  A.  agreeing  to  con- 
^^7*  together  with  his  wife,  a  tract  of  marsh,  the  title  to  which  was 
held  by  the  wife.  Possession  was  mntnally  delivered.  It  was  agreed 
that  the  parties  should  meet  at  the  house  of  G.  F.  to  execute  convey- 
ances ;  but  sach  meeting  was  delayed  and  never  took  place.  The  de- 
fendant, A.  cat  off  the  timber  from  the  woodland  delivered  into  his 
possession  under  the  contract.  Afterward  the  defendant,  A.,  without 
any  tender  of  performance  on  his  part,  or  demand  upon  the  com- 
plainant for  the  execution  of  the  contract,  sold  and  conveyed  the 
marsh  to  the  defendant,  I.  On  bill  filed  by  the  complainant  for  a 
specific  performance, 

HM^  that  the  defendant,  A.  was  not  entitled  to  abandon  the  contract  and 
to  re-sell  the  marsh,  without  first  tendering  to  the  complainant  a  deed 
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for  the  marsh  and  demanding  performance  on  his  part;  that,  ander 
the  circnmstances,  the  complainant  was  not  in  laches. 

Held  further  J  that  the  defendant,  A.  was  not  entitled  to  abandon  the  con- 
tract, after  having  cnt  the  timber  off  the  woodland  and  thereby  sub- 
stantially destroyed  its  valuet  so  that  the  complainant  could  not  be 
placed  in  statu  quo. 

Bill  for  a  specific  pbrformancb  of  a  parol  contract 

FOR    THB    CONVBYANCB    OF    LANDS. — ^Id     AugUSt,    1841,   the 

complainaut  and  the  defendant,  Adkins,  entered  into  a 
parol  contract  for  an  exchange  of  land,  situated  in  Sussex 
county — the  defendant,  Adkins,  agreeing  to  convey  to  the 
complainant  a  tract  of  marsh  containing  fourteen  acres, 
and  the  complainant  agreeing,  in  consideration  of  the 
marsh,  to  convey  to  the  defendant,  Adkins,  four  and-a-half 
acres  of  woodland,  and  also  to  pay  additionally  the  sum  of 
(800.00  in  cash.  It  was  understood  that  the  parties,  to- 
gether with  their  wives,  were  to  meet  at  the  house  of 
George  Frame,  a  conveyancer,  who  was  designated  as  the 
person  to  draw  the  deeds  for  the  conveyance  of  title.  No 
day  for  this  meeting  was  specified  ;  and,  from  one  cause  and 
another,  it  was  delayed  and  never  took  place.  Meanwhile, 
the  parties  respectively  entered  into  possession  of  the  land 
each  was  to  take  in  the  exchange.  The  complainant  took 
possession  of  the  marsh  and  cut  the  grass  therefrom ;  the 
defendant,  Adkins,  entered  upon  the  woodland  and  cut 
off  the  timber.  The  cash  payment  of  $800.00  was  to  be 
made  to  the  defendant,  Adkins,  upon  the  execution  of  a 
deed  by  himself  and  wife  for  the  marsh,  the  title  to  which 
was  in  the  wife.  No  tender  of  a  deed  by  either  party  was 
afterward  made  or  demand  of  performance  on  the  part  of 
the  adverse  party.  Under  these  circumstances  the  defend- 
ant, Adkins,  treated  the  contract  as  abandoned,  and  on 
the  15th  of  June,  1848,  he  and  his  wife  by  deed  conveyed 
the  marsh  to  the  defendant,  Ingram,  thereby  disabling 
himself  from  executing  his  contract  to  convey  the  same  to 
the  complainant. 

The  bill  alleged  the  above  state  of  facts  and  that  the 
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defendant,  Ingrarn,  had  purchased  with  knowledge  of  the 
complainant's  equity.  The  complainant  tendered  himself 
ready  to  convey  the  woodland  and  to  pay  the  cash  sum  of 
$300.00,  according  to  the  contract ;  and  he  prayed  for  the 
specific  performance  thereof  on  the  part  of  the  defendant, 
Adkins,  by  a  decree  that  the  defendant,  Ingram,  in  whom 
the  legal  title  to  the  marsh  was  vested  by  the  deed  from 
Adkins,  should  convey  the  same  to  the  complainant 

The  answer  of  the  defendant,  Adkins,  admitted  the 
making  of  the  contract,  and  its  terms,  and  also  the  mutual 
delivery  of  possession,  as  alleged  in  the  bill ;  but  it  in- 
sisted, by  way  of  defence,  that  the  complainant  had  been 
guilty  of  laches  in  neglecting  to  execute  a  deed  for  the 
woodland  and  to  pay  the  (300.00,  according  to  the  con- 
tract; in  consequence  of  which  delay  the  defendant, 
Adkins,  was  entitled  to  treat  the  contract  as  abandoned, 
and  to  sell  the  marsh  land  to  Ingram.  The  answer  also 
alleged,  as  an  additional  defence,  that  the  complainant's 
title  to  the  woodland  bad  become  encumbered  by  sundry 
liens. 

The  answer  of  the  defendant,  Ingram,  admitted  that  he 
purchased  the  marsh  with  knowledge  of  the  contract 
between  the  complainant  and  Adkins. 

The  cause  was  put  at  issue  and  a  deposition  was  taken 
of  one  ^witness  on  the  part  of  the  complainant,  who  testi- 
fied that  on  one  occasion  he  heard  the  defendant,  Adkins, 
request  the  complainant  to  delay  the  execution  of  a  deed. 

The  cause  came  before  the  Chancellor,  at  the  Sept.  Term^ 
1846,  for  a  hearing  on  the  bill,  answers,  exhibits  and 
depositions. 

J.  W.  Houston^  for  the  complainant. 

There  has  been  no  laches  on  the  part  of  the  domplain* 
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ant.  The  contract  fixed  no  time  for  the  conveyance  of 
title;  and  but  a  short  time  elapsed  between  the  making  of 
the  contract  and  the  sale  to  Ingram.  Meanwhile,  no  de- 
mand had  been  made  upon  the  complainant  by  Adkins,  or 
tender  of  performance  upon  his  own  part ;  but,  on  the  con- 
trary, it  is  proved  that  Adkind  himself  requested  delay. 

With  respect  to  the  liens  upon  the  complainant's  tide 
they  present  no  obstacle  to  a  specific  execution  of  the  con- 
tract. They  consist  of  judgments  entered  since  the  con- 
tract was  entered  into,  and  their  lien  is  subject  to  the 
defendants'  equity  in  the  woodland.  A  conveyance  to  the 
defendant,  under  a  decree,  would  pass  a  title  clear  of  such 
liens. 

jE.  Wootteny  for  the  defendants,  insisted  that,  under  the 
circumstances,  there  had  been  gross  negligence  on  the  part 
of  the  complainant ;  also,  that  the  effect  of  the  judgments 
was  to  make  a  doubtful  title  in  the  complainant,  which 
the  defendant,  Adkins,  was  not  bound  to  accept.  Sugden. 
on  Vendors  244 ;  Jeremy* s  Equity  448  {margin^  449) ;  4  Ves, 
Jr.  686. 

Johns,  Jr.,  Chancbllor. — The  case  should  be  con 
sidered  with  reference  to  the  state  of  things  existing  at  the 
time  of  the  sale  to  Ingram.  For,  from  that  period  the 
defendant,  Adkins,  by  the  deed  from  himself  and  wife  to 
Ingram,  disabled  himself  from  any  execution  of  his  con- 
tract with  the  complainant.  It  is,  therefore,  only  neces- 
sary to  consider  whether,  anterior  to  such  conveyance  to 
Ingram,  the  complainant  had  been  guilty  of  gross  negli- 
gence by  the  omission  to  execute  a  deed  from  himself  and 
to  pay  the  $800.00.  Such  negligence  justified  Adkins  in 
abandoning  the  contract. 

It  is  evident  that,  under  the  contract,  the  complainant 
was  to  hold  the  $800.00  in  consequence  of  the  title  to  the 
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marsh  being  in  the  wife  of  Adkins;  and  that  he  was  not 
bound  to  pay  this  cash  sum,  or  to  execute  a  deed  on  his 
part,until  the  title  to  the  marsh  should  be  conveyed  to  him, 
or  until,  at  least,  a  tender  of  such  conveyance  should  be 
made.  Until  such  conveyance  or  tender  by  the  defendant, 
Adkins,  the  complainant,  could  not  be  in  laches.  Had 
Adkins  and  his  wife  executed  such  conveyance  and  ten- 
dered the  same  to  the  complainant,  with  a  demand  for 
performance  on  his  part,  or,  what  would  have  been  better, 
had  they  deposited  such  conveyance  in  the  hands  of  Mr. 
Frame,  as  an  escrow,  to  be  delivered  on  payment  of  the 
J300.00  and  the  execution  and  delivery  of  a  deed  by  the 
complainant  for  the  woodland,  and  had  the  complainant 
thereafter  refused  or  neglected  to  accept  such  conveyance 
and  to  execute  the  contract  on  his  part,  by  conveying  the 
woodland  and  paying  the  $300.00 ;  and  further,had  this  de- 
fendant not  so  materially  altered  the  condition  of  the 
property  accepted  by  him  in  part  execution  of  the  con- 
tract, as  he  has  done  by  cutting  off  the  timber,  in  a  great 
degree  destroying  its  value — under  such  a  state  of  facts, 
he  might  have  been  entitled  to  declare  the  contract  aban- 
doned and  to  re-sell  his  own  land.  But,  under  the  present 
state  of  facts,  a  court  of  equity  cannot  hold  him  justified 
in  that  course,  both  because  he  had  not  himself,  before  the 
re-sale  to  Ingram,tendered  performance  of  the  contract  on 
his  own  part  or  taken  the  usual  and  proper  steps  to  obtain 
its  execution  by  the  complainant;  and,  additionally,  be- 
cause, having  cut  off  nearly  all  the  timber,  it  would  be 
against  equity  and  good  conscience  to  allow  him  to  repu- 
diate the  contract,  after  he  had  himself  gained  such  sub- 
stantial benefits  under  it,  and  so  altered  the  condition  of 
the  land  delivered  to  him  as  not  to  be  able  to  put  the 
complainant  in  statu  quo. 

Under  all  the  circumstances  this  is  a  clear  case  for 
equitable  relief.  The  complainant  has  not  been  guilty  of 
laches,  such  as  to  forfeit  his  right  to  a  specific  perform- 


180  Burton  v.  Dufpield. 


Statement  of  tbe  case. 


ance;  and  his  equity  is  strongly  enforced  by  the  condition 
in  which  the  defendant  haa  placed  the  woodland;  so  that 
to  deny  him  relief  would  be  practically  to  leave  him  de- 
prived both  of  the  benefit  of  the  contract  and  of  all  that 
was  substantially  valuable  in  his  own  property — and  that 
without  any  laches  on  his  part. 

The  defendant,  Ingram,  having  purchased  with  knowl- 
edge of  the  contract,  took  his  title  subject  to  the  complain- 
ant's equity. 

Let  a  decree  be  entered  according  to  the  prayer  of  the 
bill. 


Peter  R.  Burton, 
vs. 

James  Duffield  and  E.hoda,  his  wife. 

Sussoiy  Sept.  T.  1847. 

The  owner  of  a  tract  of  land  let  the  complainant  into  possession  thereof, 
promising  to  give  it  to  him  ;  and  npon  the  faith  of  such  promise  the 
complainant  built  upon,  improved  and  occupied  the  land.  The  owner 
died  without  having  conveyed  the  same.  The  complainant  was  held 
entitled  to  be  protected  in  equity  against  an  ejectment,  brought  by  the 
heir  at  law,  to  recover  poRsession  of  the  land. 

Bill  in^Equitt  to  compel  the  conveyance  of  land,  under 
the  following  circamstances : 

Thomas  Robinson,  deceased,  in  his  lifetime  and  in  the 
year  1843,  had  at  sundry  times  declared,  both  to  the  com- 
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plainant  and  to  other  persons,  his  intention  to  give  the 
complainant  five  acres  of  land  ;  the  same  to  be  laid  off  from 
a  certain  part  of  a  larger  tract  owned  by  Robinson.  The 
five  acres  were  marked  off  and  separated  from  the  farm  by 
a  designated  boundary.  Pursuant  to  this  intention  of 
Robinson^and  with  his  consent,  the  complainant  went  into 
possession  of  the  five  acres,  built  a  house  upon  the  land,. 
and  otherwise  improved  it;  expending,  in  such  improve- 
ments, about  $800.  The  complainant  was  a  nephew  of 
Robinson,  who,  having  no  children,  had  adopted  the  com- 
plainant. He  had  shown  great  interest  in  the  complain- 
ant ;  had  educated  him ;  and  had,  after  the  majority  of  the 
complainant,  taken  him  into  partnership  with  him  in 
business ;  and  they  were  co-partners  at  the  time  of  the 
transaction  referred  to.  The  complainant  had  some  funds, 
which,  at  the  time  of  his  majority,  were  in  the  hands  of  said 
Burton,  as  his  guardian,  and  were  retained  by  him  as  part 
of  the  capital  of  the  partnership.  About  three  years  prior 
to  the  transactions  before  referred  to,  Robinson  had  made 
a  will;  but,  not  having  then  acquired  a  title  to  the  tract 
from  which  the  five  acres  were  laid  off,  he  died  intestate 
as  to  the  land  in  controversy.  He  died  in  October,  1848, 
without  having  made  any  conveyance  of  the  five  acres  to 
the  complainant,  although  he  had  promised  the  complain- 
ant and  intended  to  do  so.  After  his  death  the  defend- 
ants, in  right  of  the  defendant,  Rhoda  Duffield,  as  the  heir 
at  law  of  Robinson,  claimed  to  be  entitled  to  the  five 
acres,  and  brought  their  ejectment  to  recover  possession. 
The  bill,  setting  forth  the  above  facts,  prayed  an  injunc- 
tion to  restrain  the  action  of  ejectment  or  any  other  action 
to  recover  possession,  and  that  the  defendants  might  be 
decreed  to  convey  to  the  complainant  the  legal  title  to  the 
premises. 

The  answer  of  the  defendants  admitted  the  alleged 
relationship  of  the  complainant  to  Thomas  Robinson,  and 
that  Robinson  had  educated  him  and  taken  him  into  part- 
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nership;  but  the  defendants  did  not  know  whether  Burton 
acted  in  the  partnership.  It  further  admitted  that  Robin- 
son intended  to  devise  the  land  in  controversy  to  the  com- 
plainant, but  died  without  doing  so;  that  the  title  de- 
scended to  his  heir  at  law,  the  defendant,  Rhoda  Duffield ; 
that  Robinson  had,  by  his  will  previously  made,  devised  a 
large  part  of  his  other  real  estate  to  the  complainant.  The 
answer  denied  that  there  was  any  gift  of  the  land  by  Rob- 
inson to  the  complainant,  or  promise  of  such  gift,  or  that 
he  expended  money  in  making  the  improvements;  it 
alleged  that  Robinson  furnished  the  building  materials 
from  his  saw  mill,  boarded  the  hands,  and  provided  what 
funds  were  necessary ;  and  the  defendants  did  not  believe 
that  Robinson  charged  the  complainant  for  such  materials 
and  expenses ;  and  that,  even  if  so  charged,  the  complain- 
ant was  then  a  minor  and  not  legally  liable. 

Depositions  were  taken  on  both  sides.  It  was  proved, 
on  the  part  of  the  complainant,  that,  while  the  improve- 
ments were  being  made,  Robinson  said  that  he  had  given, 
or  that  he  intended  to  give,  the  land  to  the  complainant. 
It  was  also  proved  that  he  had  put  a  worm  fence  across  the 
whole  tract,  separating  the  part  on  which  the  improve- 
ments were  put ;  and  that  he  said  he  had  given  that  part 
of  the  land  to  the  complainant ;  that  the  complainant  took 
possession  of  it  and  caused  the  buildings  to  be  erected ; 
that  he  paid  for  the  work  done  ;  that  Robinson,  on  sundry 
occasions,  refused  to  pay  bills  for  the  work ;  that  Robinson 
furnished  the  lumber,  but  charged  the  complainant  for  it 
on  his  books  of  original  entries ;  as  was  proved  by  the 
production  of  the  books.  The  complainant,  after  the  im- 
provements were  made,  moved  upon  the  premises  and 
held  them  at  Robinson's  death. 

The  cause  came  before  the  Chancellor,  at  the  Sept  T. 
1847,  for  a  hearing  upon  the  bill,  answer,  exhibits  and 
depositions. 
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C.  S.  Laytoriy  for  the  complainant. 

The  defendants  can  stand  in  no  better  condition  than 
would  Robinson,  were  he  living.  1  Johns.  Ch.  Rep.  181  ; 
16  Ves.  Jr.  249  ;  1  Fonb.  Eq.  169, 177,  178.  Now,  against 
him  the  complainant's  equity  would  be  unquestionable. 
Independently  of  any  contract,  such  an  equity  arises  out 
of  the  principle  of  equitable  estoppel.  Where  one  stands 
by  and  sees  another  purchase  land  to  which  he  has  title 
but  does  not  assert  it,  the  purchaser  acquires  an  equity 
against  him.  9  Mod.  Rep.  86,  89;  1  Sch.  ^  Lef.  120;  8 
Mer.  235 ;  1  Swans.  181 ;  2  Bro.  Ch.  R.  417;  1  Keen.  421. 
481 ;  1  Chitty's  Eq.  Dig.  478 ;  2  Freeman,  268 ;  1  Madd.  Ch. 
Pr.  880,  881 ;  2  Vernon,  455 ;  Pr.  Ch.  516 ;  1  F.  W.  772 
note  1;  1  Ball  ^  Beatty,  181.  The  same  principle  has 
been  ruled  as  applying  to  the  very  case  of  a  person  who 
stands  by  and,  without  objecting,  sees  another  build  upon 
his  land.  He  is  bound  thereby.  2  Atk.  82 ;  12  Vcs.  Jr. 
85. 

E.  D.  CuUenj  for  the  defendants. 

In  this  case  there  is  little  for  argument.  '  The  principle 
that  a  mere  voluntary  promise  raises  no  equity  has  been 
already  decided  in  our  Court  of  Errors  and  Appeals,  in 
CarlyU's  case,  1  Harring.  Rep.  421.  See  also  1  Sto.  Eq.  Jur. 
876,  878 ;  4  Mass.  Rep.  418. 

J.  W.  JSbustonj  in  reply. 

It  is  true,  that  a  mere  voluntary  promise,  without  more, 
is  not  enforced  in  equity  ;  yet  it  is  otherwise  where,  as  in 
the  present  case,  the  party  to  whom  the  promise  was 
made  has  acted  upon  it,  by  paying  money,  or  even  by 
entering  into  engagements.  The  breach  of  such  a  promise 
is  a  fraud,  and  on  that  ground  equity  will  relieve  him. 
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The  present  is  a  very  strong  case  of  that  class.  Possession 
was  delivered  and  improvements  made ;  and  to  withhold 
now  the  legal  title  from  the  complainant  would  operate  as 
a  gross  fraud  upon  him.  Roberts  on  Frauds^  129 — 185, 
149—152 ;  1  Chitty'z  Eq.  Dig.  473. 

Johns,  Jr.,  Chancellor. — The  complainant  is  entitled 
to  relief,  on  the  ground  that  upon  the  faith  of  Robinson's 
acts,  in  giving  him  possession  of  the  land  with  a  promise 
of  the  title,  he  was  induced  to  build  the  house  and  make 
the  improvements.  Robinson's  acts  were  unequivocal,  and 
such  as  to  warrant  the  complainant's  confidence.  He 
marked  the  five  acres  ofi',  separated  them  from  the  rest  of 
his  land  by  a  visible  boundary,  and  put  the  complainant 
into  exclusive  possession.  The  accident  of  his  death  alone 
prevented  him  from  perfecting  the  legal  title  by  a  deed. 
The  land  has  descended  to  the  defendant,  Rhoda  Duffield, 
subject  to  the  equity  of  the  complainant,  arising  out  of 
these  transactions ;  and  the  complainant  is  entitled  to  be 
protected. 

A  decree  was  entered  that  the  defendants  convey  to  the 
complainant,  his  heirs  and  assigns,  the  land  in  contro- 
versy ;  also  that  they  be  perpetually  enjoined  from  further 
prosecuting  the  ejectment,  or  any  other  process  to  recover 
possession  of  the  premises. 
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Patnter  Jefferson, 

vs. 

George  Tunnell,  Charles  Tunnell,  Isaac  H.  Houston 

AND  Joseph  Kollooe*. 

Sussex,  Sept  T,  1847. 

Sareties,  not  having  paid  the  debt  for  which  they  ar«  bounds  are  not  credi- 
tOTH  of  their  principal. 

The  surety's  liability  for  his  principal  is  not  a  valuable  consideration,  as 
against  creditors  of  the  principal,  for  a  bond  conditioned  for  the  pay- 
ment of  a  sum  of  money  as  a  debt. 

G.  T.,  a  guardian,  beine  indebted  to  his  ward,  at  the  solicitation  of  his 
sureties,  gave  his  judgment  bond  to  three  of  them  to  indemnify  tHem 
and  their  co-sureties;  and,  for  the  same  purpose,  assigned  to  them 
certain  debts,  which  debts  the  sureties  collected  and  held  for  indemnity. 
Held,  that  the  transaction  was  fraudulent  and  void,  as  against  creditors 
of  G.  T.  afterward  recovering  judgment. 

It  seems,  that  sureties  in  administration,  testamentary  and  guardian  bonds, 
having  a  statutory  remedy  in  the  Orphans  Court  for  counter  security, 
cannot  seek  indemnity  in  a  court  of  equity. 

Bill  to  set  aside  an  assignment. — This  bill  was  filed 
by  the  complaiuaDt,  for  himself  and  such  other  creditors 
of  George  Tunnell  as  should  intervene.  The  complain- 
ant, on  the  Ist  of  January,  1841,  had  sold  and  conveyed  to 
George  Tunnell  certain  real  estate,  for  which  Tunnell  paid 
in  cash  J75,  and  gave  his  judgment  bond  for  $700,  payable, 
July  Ist,  1842.  Judgment  was  entered  on  the  bond, 
August  18th,  1842.  On  the  16th  of  August,  1842,  two 
days  before  the  complainant's  judgment  was  entered, 
George  Tunnell  assigned  to  Charles  Tunnell,  Isaac  H. 
Houston  and  Joseph  KoUock,  who,  with  nine  other 
persons,  were  George  Tunnell's  sureties  in  certain  guar- 
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dian  boods^  all  his  estate,  real  and  personal,  in  trust  for 
the  indemnity  of  the  sareties,  with  a  provision  that  any 
remaining  balance  should  revert  to  George  TannelL  He 
also,  at  the  same  time,  executed  to  the  same  persons  a 
judgment  bond  for  $15,000,  absolute  upon  its  face,  but 
subject  to  the  same  trusts— on  which  bond  judgment  was 
entered,  the  same  day.  On  the  3d  of  March,  1843,  the 
assignees,  having  elected  not  to  hold  the  real  estate  under 
the  assignment  but  to  proceed  against  it  under  their  judg- 
ment, reconveyed  it  to  George  Tunnell,  retaining  the 
personal  property.  Afterward,  the  whole  of  the  property 
which  had  been  assigned,  real  and  personal  (including  the 
real  estate  which  the  complainant  had  sold  to  George 
Tunnell),  was  levied  upon  and  sold  to  satisfy  the  judgment 
for  $15,000;  and  the  property  so  sold  was  chiefly  pur- 
chased by  the  assignees,  Charles  Tunnell,  Isaac  H.  Houston 
and  Joseph  KoUock;  who  also  collected  and  received 
sundry  judgments  and  other  credits  to  a  large  amount, 
which  they  had  taken  under  the  assignment. 

The  bill  charged  that  the  assignment,  as  also  the  judg- 
ment bond  for  $15,000,  were  without  consideration,  inas- 
much as  the  parties  for  whose  benefit  they  were  executed 
were  not  creditors  but  only  sureties  who  had  as  yet  paid 
nothing ;  and  that  they  were  void  as  against  creditors. 
The  bill  also  charged  that,  even  were  the  assignees  credi- 
tors, the  assignment  and  judgment  bond  were  given  in 
contemplation  of  insolvency  and  created  an  illegal  prefer- 
ence, contrary  to  the  insolvent  laws.  It,  therefore,  prayed 
an  account  of  the  property  of  George  Tunnell  received 
under  the  assignment  and  of  the  money  collected  under 
the  judgment,  together  with  the  rents  of  the  land,  &c. 
Also,  the  bill  prayed  a  decree  for  the  payment  of  the  com- 
plainant's judgment ;  that  the  assignment  and  the  judg- 
ment given  to  the  assignees  in  trust  might  be  declared  to 
be  fraudulent  and  void,  and  the  defendants  be  perpetually 
enjoined  from  proceeding  under  them ;   also  that  a  recon- 

~*anc6  of  the  lands  might  be  ordered. 
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The  answer  denied  the  alleged  fraud,  and  insisted  that 
the  assignment  and  the  judgment  hond  for  $15,000  exe- 
cuted to  indemnify  the  sureties  were  legal;  that  the 
sureties  stood  liable  for  large  balances  on  Tunnell's  guar- 
dian accounts,  and  had,  since  the  said  assignment  was 
made,  paid  the  sum  of  $2,897.30  ;  that  the  assignment  and 
bond  were  executed  while  Tuunell  was  solvent  and  with- 
out any  expectation  of  insolvency.  The  answer  also  in- 
sisted upon  the  long  delay  of  the  complainant  in  entering 
judgment  on  his  bond  as  a  bar  to  aid  in  equity. 

The  cause  came  before  the  Chancellor,  at  the  Sept.  T. 
1847,  for  a  hearing  upon  the  bill,  answer,  exhibits  and 
depositions. 

McFee  and  Layton^  for  the  complainant. 

E.  jD.  GuUen,  for  the  defendants. 

Johns,  Jr.,  Chancellor. — In  this  case  I  must  decree  in 
favor  of  the  complainant,  he  being  a  bona  fde  creditor  of 
George  Tunnell,  and  against  the  defendants,  they  not 
being  creditors,  but  only  sureties. 

I  consider  the  sureties  incapable  of  taking  the  bond  on 
which  their  judgment  was  entered  and  the  property  of  the 
principal,  both  personal  and  real,  sold  by  virtue  of  execu- 
tion process  issued  thereon,  in  payment  of  a  debt  claimed 
as  due  and  payable,  to  the  amount  of  $15,000,  when,  as 
sureties,  they  have  not  paid  the  same  or  any  part  thereof; 
for,  until  payment,  the  surety  is  not  a  creditor,  and  there 
can  be  no  debt  due  from  the  principal  to  his  surety ;  there- 
fore, the  simple  liability  as  surety  cannot  constitute  a  valu- 
able consideration  for  a  bond  conditioned  for  the  payment 
of  a  sum  of  money  as  a  debt.  I  agree  with  the  case  of 
Waters  vs.  Comly,  decided  in  the  Court  of  Errors  and 
Appeals,  8  Harring.  B.  117,  that  a  debtor  has  a  right  to 
give  his  creditor  a  bond  for  a  debt  bona  fide  due  or  existing 
l8 
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at  the  time  of  execijting  the  houd,  or  to  secure  the  pay- 
ment of  the  same  by  a  judgment  confessed ;  but  it  does 
not  extend  to  the  giving  of  a  bond  or  confessing  of  a 
judgment  by  a  principal  to  his  surety  when  there  is  no 
debt  due.  This  bond,  for  the  want  of  a  valuable  consider- 
ation, being  invalid  in  relation  to  the  rights  of  the  bona 
fide  creditors  of  the  principal,  the  judgment  entered 
thereon  and  the  execution  and  sale  cannot  be,  as  against 
creditors,  sustained  or  held  in  any  respect,  in  equity,  as 
effectual. 

I  am  aware  that  the  liability  of  a  surety  constitutes  a 
good  and  sufficient  consideration  for  a  bond  of  indemnity, 
with  a  collateral  condition,  under  which  the  sureties  might 
secure  by  judgment  a  lien  on  the  real  estate  of  the  princi- 
pal, which,  on  any  damage  ensuing  to  the  surety,  or  pay- 
ment made  by  him  and  legally  ascertained,  might  be  ren- 
dered available ;  but  the  fact  of  the  payment  of  damage 
would  have  to  be  determined,  upon  breaches  assigned,  and 
by  verdict  or  inquisition,  before  execution  could  issue 
against  the  principal  or  his  property.  This  mode  of 
securing  indemnity  to  sureties  benefits  the  surety,  and 
never  can  prejudice  the  creditor  for  the  payment  of  whose 
debt  the  surety  is  liable ;  since  the  surety  can  only  reach 
the  property  of  the  principal  after  he  has  paid  the  creditor, 
and  thereby,  to  the  extent  of  such  payment,  stands  in  the 
place  of  the  creditor ;  and  it  may  also  prove  beneficial  to 
the  creditor;  for  if  a  lien  be  secured  by  judgment  on  such 
bond,  so  as  to  bind  the  land  of  the  principal,  and  the  same 
be  also  subject  to  the  lien  of  subsequent  judgments,  the 
creditor  might  be  entitled  to  obtain  the  advantage  result- 
ing from  the  priority  of  liens ;  and  such  lien  would  thereby 
be  applied  to  discharge  the  debt  of  the  creditor  out  of  the 
property  of  the  principal  or  debtor. 

Considering  then  that  these  sureties  cannot  stand  upon 
the  bond  and  the  judgment  entered  upon  it,  is  there  such 
an   equity  on  their  part  as  the  Court  can  regard  and 
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protect,  against  the  property  of  the  principal  which  has 
come  to  their  hands  ?  It  does  not  appear  to  me  that  the 
general  equities  of  sureties  are  such  as  to  reach  this  case. 
After  payment,  sureties  are  entitled  to  relief  in  equity  by 
contribution  from  the  co-sureties,  or  after  default  and 
when  in  danger  of  sustaining  loss,  they  have  a  remedy  by 
bill  filed  for  indemnity;  but  the  principle  of  indemnity 
would  not  sapction  a  court  of  equity  in  decreeing  pay- 
ment of  the  debt  to  a  surety,  or  that  the  principal  should 
become  the  debtor  of  his  surety  by  bond  or  obligation. 
Besides,  the  relief,  in  a  court  of  equity,  of  sureties  m  dd- 
mimstraiiony  testamentary  or  ffuardian  bonds^  by  aflFording  in- 
demnity against  the  principal,  seems  to  be  precluded  by 
the  Act  for  establishing  courts  of  law  and  equity  within 
this  government,  Sec.  25,  {Dig-  Del.  Laws  108,)  which 
provides,  "  that  nothing  herein  contained  shall  give  any 
power  or  authority  to  hear,  decree  or  determine  in  equity 
any  matter,  cause  or  thing  wherein  sufficient  remedy  may 
be  had  in  any  other  court  or  before  any  other  magistrate 
or  judicature  in  this  Government,  either  by  the  rules  of 
the  common  law  or  according  to  the  tenor  and  directions  of  the 
laws  of  this  Government ;  but  that  when  matters  determin- 
able at  common  law  shall  be  brought  before  them  in 
equity  they  shall  refer  or  remit  the  parties  to  the  common 
law."  Now,  we  have  an  Act  of  Assembly  conferring  juris- 
diction over  the  matter  of  counter  security  by  executors, 
administrators  and  guardians  upon  the  Orphans  Court; 
and  the  remedy  there  provided  is  summary  and  in  every 
respect  ample,  according  to  the  tenor  and  direction  of  the 
laws  of  this  Government.  It  seems,  therefore,  a  necessary 
consequence  that  the  Court  of  Chancery  in  this  State  has 
no  power  or  authority  to  hear,  decree  or  determine  in 
equity  any  such  matter. 

I  must  consider  that  the  assignment,  in  view  of  all  the 
circumstances  under  which  it  was  taken  and  abandoned, 
the  reconveyance  by  the  trustees,  followed  by  the  giving  of 
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a  bond  and  execution  to  the  same  persons,  they  not  being 
creditors,  and  the  sale  and  application  of  George  TunnelFs 
property  to  the  use  and  benefit  of  persons  not  having  any 
debt  due,  were  all  fraudulent  in  respect  to  the  complain- 
ant— a  bonajide  creditor  of  the  said  Tunnell — as  well  as  in 
respect  to  other  judgment  creditors  of  Tunnell. 

'  Let  a  decree  be  entered  that  the  assignment,  bond  and 
judgment  be  declared  iraudulent  and  void,  as  against  the 
complainant  and  the  judgment  creditors,  and  be  set  aside  ; 
and  that  the  assignees  pay  into  Court  for  the  benefit  of 
the  complainant's  other  creditors  who  shall  come  in, 
$3,098.26,  with  interest,  being  the  money  collected  and 
proceeds  of  sale  of  the  property  of  George  Tunnell. 


This  decree  was  reversed  by  the  Court  of  Errors  and 
Appeals  at  the  June  T.  1849,  so  far  as  it  held  the  assign- 
ment, bond  and  judgment  of  George  Tunnell  to  his  sure- 
ties to  be  altogether  fraudulent  and  void.  The  appellate 
Court  held  the  assignment,  &c.,  to  be  valid  as  against 
creditors  generally,  though  subject,  as  to  the  proceeds  of 
the  real  estate,  to  the  complainant's  lien  for  purchase 
money,  which  his  judgment  was  given  to  secure.  A 
decree  was  entered  for  the  payment  of  the  complainant's 
judgment  out  of  the  assigned  estate,  the  residue  to  be  held 
for  the  indemnity  of  the  sureties ;  and  any  surplus,  after 
such  indemnification,  to  be  distributed  among  the  other 
creditors  of  Tunnell.     5  Harring.  Rep,  206. 
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The  Statb  of  Dblaware, 

vs. 

John  W.  Maury,  Ebndal  M.   Lewis,  Stephen  Green, 

and  William  Tunnell. 

New  Cattle,  Sept.  T.  1861. 

A  court  of  equity  has  jurisdiction  of  a  bill  filed  to  restrain  the  further  draw- 
ing of  a  lottery,  under  color  of  an  Act  of  the  General  Assembly  author- 
izing a  lottery  for  raising  a  certain  sum  of  money,  upon  the  alleged 
ground  that  certain  pre-requisites  to  the  exercise  of  such  authority, 
prescribed  by  the  act,  have  not  been  complied  with,  and  also  that  the 
authority  granted  has  been  exhaustsd  by  the  drawing  of  lottery  schemes 
competent  to  raise  the  required  sum.  Such  irregular  or  excessive 
drawings  is  a  breach  of  the  trust  confided  by  the  act,  and  as  such  is 
remediable  in  equity.  The  Court  has  also  jurisdiction  for  the  purpose 
of  discovery,  in  order  to  ascertain  whether  the  authority  granted  has 
been  exhausted. 

By  an  Act  of  the  General  Assembly,  certain  trustees  were  authorized  to 
appoint  a  manager  or  managers,  to  institute,  carry  on  and  draw  a  lot- 
tery for  raising  a  sum  not  exceeding  $26,000,  to  be  applied  to  certain 
public  objects ;  the  manager  or  managers  to  give  bond  to  the  State  with 
surety  to  be  approved  by  a  Judge,  conditioned  for  a  faithful  perform- 
ance of  duty  in  the  sale  of  tickets  and  drawing  of  the  lottery,  and  in 
paying  over  to  the  trustees,  or  their  successors,  the  net  proceeds  thereof. 
All  expenses  were  by  the  act  directed  to  be  paid  out  of  the  proceeds 
of  the  lottery,  and  the  net  proceeds  to  be  paid  over  to  the  trustees,  to 
be  by  them  applied  to  the  purposes  of  the  act.  A  bill  was  filed, 
alleging  that  the  trustees  had  exceeded  their  authority  under  the  Act, 
by  undertaking  to  enter  into  a  contract  to  grant  to  certain  managers, 
appointed  by  them,  the  privilege  of  drawing  a  lottery  for  a  term  of 
years,  in  consideration  of  an  annual  sum,  to  be  paid  to  the  trustees  for 
the  purposes  of  the  act;  also  alleging  that  the  managers  appointed 
had  failed  to  give  bond  in  conformity  with  the  provisions  of  the  act ; 
also  alleging  that  the  managers  had  exhausted  their  authority  under 
the  act  by  drawing  more  than  the  sum  required — Held,  that  upon  such 
a  bill  a  court  of  equity  has  jurisdiction  to  restrain  the  further  drawing 
of  the  lottery. 
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Indictment  under  the  general  act  against  the  illegal  drawing  of  lotteries  is 
not  an  adequate  remedy,  sach  as  to  oust  the  jurisdiction  of  a  court  of 
equity — an  indictment  being  punUive  only  and  not  preventive. 

The  drawings  being  made  under  a  license  granted,  and  being  invalid  for 
irregularity  only,  neither  an  indictment  nor  a  writ  of  quo  warraiUo 
would  lie.     Adequate  relief  can  be  had  only  in  a  court  of  equity. 

An  agent  or  trustee,  when  called  to  account  under  a  bill  in  equity  for  an 
irregular  or  unauthorized  exercise  of  powers,  cannot  object  to  making 
discovery  of  his  transactions,  on  the  ground  that  they  are  such  as  may 
subject  him  to  a  criminal  charge,  the  object  of  the  bill  not  being  to  en- 
force a  criminal  liability,  but  only  to  restrain  from  further  unauthorized 
acts. 

Bill  foe  an  injunction  to  restrain  a  lottery. — ^By 
an  act  of  the  General  Assembly ,  entitled  "  An  Act  for  the 
benefit  of  Sussex  County,"  passed  February  13th,  1835,* 
three  trustees  were  appointed,  with  power  to  elect  or  ap- 
point one  or  more  persons,  not  exceeding  five,  as  managers, 

*  The  material  provisions  of  the  act  referred  to  are  as  follows  : — 

Sec.  I.  Be  it  enacted  Jtc,  That  William  D.  Waples,  Philip  Short  and 
Robert  H.  Griffith,  of  Sussex  County,  be  and  they  are  hereby  appointed 
trustees,  for  the  purpose  of  carrying  into  effect  the  objects  of  this  act ;  and 
it  shall  and  may  be  lawful  for  the  said  trustees,  or  their  successors,  at  any 
meeting  to  be  held  by  them  at  Georgetown,  in  said  county,  after  the  pass, 
ing  of  this  act,  and  by  a  majority  of  votes  of  the  said  trustees  who  shall 
then  be  assembled,  to  elect  and  appoint  one  or  more  person  or  persons,  not 
exceeding  five  in  number,  as  manager  or  managers,  to  institute,  carry  on 
and  draw  a  lottery,  in  one  or  ii.ore  classes,  for  raising  a  sum  not  exceeding 
twenty  five  thousand  dollars,  -clear  of  all  exepensos,  costs,  charges,  &c.— 
(The  section  proceeds  to  appropriate  the  fund.) 

Sec.  3.  And  be  it  further  enaetedj  That  the  said  manager  or  managers 
previously  to  the  publication  of  any  scheme  and  the  sale  of  any  tickets  in 
said  lottery,  shall  give  bond  to  the  State  of  Delaware,  in  such  sum  and 
with  such  security  as  any  one  or  more  of  the  Judges  of  the  Superior  Court 
shall  approve  of,  conditioned  for  the  true  and  faithful  performance  of  the 
duty  of  the  said  manager  or  managers  in  the  sales  of  tickets,  drawing  the 
classes  of  said  lottery,  paying  the  prizes,  paying  over  to  the  said  trustees, 
or  their  successors,  the  net  proceeds  of  said  lottery,  and  managing  all  the 
business  thereof. 

Sec.  6.  And  be  it  further  enacted,  that  all  expenses  necessarily  attend- 
ing the  carrying  of  this  act  into  effect,  so  far  as  relates  to  the  instituting, 
carrying  on  and  drawing  said  lottery,  shall  be  paid  by  said  manager  or 
managers,  out  of  the  proceeds  thereof. 
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to  institute,  carry  on  and  draw  a  lottery,  for  raising  a  sum 
not  exceeding  $25,000,  for  certain  public  objects  in  the  act 
specified.  On  the  11th  of  March,  1837,  William  D.  Wa- 
ples,  Philip  Short  and  David  Hazzard,  then  being  the 
trustees,  appointed  Dudley  S.  Gregory  manager  of  said 
lottery;  and  the  trustees,  assuming  to  act  under  the  au- 
thority of  the  act,  entered  into  a  contract  with  Gregory 
to  sell  to  him  the  privilege  of  drawing  the  lottery  for  a 
certain  term  of  years,  in  consideration  of  $25,000  (the  sum 
authorized  to  be  raised)  to  be  paid  by  him  to  the  trustees, 
in  certain  annual  installments,  during  the  term  limited  for 
drawing  the  lottery.  Gregory  proceeded  to  draw  the  lot- 
tery, and  during  the  time  of  his  drawing  paid  to  the  trus- 
tees the  gross  sum  of  $8,000.  Upon  the  Ist  of  July,  1841, 
he  declined  further  to  draw;  and,  thereupon,  the  trustees 
appointed  James  G.  Gregory  and  Daniel  Mclntyre,  man- 
agers, to  draw  the  lottery ;  and  the  trustees  also  entered 
into  a  contract  to  sell  and  assign  to  them  the  privilege  of 
drawing  for  a  certain  other  term  of  years,  in  consideration 
of  their  paying  to  the  trustees,  in  certain  annual  install- 
ments, the  unpaid  residue  of  the  sum  of  $25,000,  author- 
ized by  the  act  to  be  raised.  Under  this  grant,  Gregory 
and  Mclntyre  proceeded  to  draw  the  lottery,  and  during 
the  time  of  their  drawing  paid  to  the  trustees  the  further 
sum  of  $7,875.00.  On  the  Ist  of  January,  1847,  Gregory 
and  Mclntyre  declining  further  to  draw,  the  trustees  ap- 
pointed Benjamin  P.  Gregory  and  John  W.  Maury,  man- 
agers, to  draw  the  lottery,  at  the  same  time  entering  into 
a  contract  to  sell  and  assign  to  Gregory  and  Maury  the 
privilege  of  drawing  for  a  certain  other  term  of  years  in 
consideration  of  their  paying  to  the  trustees,  in  certain 
annual  installments,  the  unpaid  residue  of  the  sum  of 
$25,000,  authorized  by  said  act  to  be  raised.*     Under  this 


*  The  contract  of  the  trustees  with  Gre^or}  &  Maury,  after  setting  forth 
the  act  of  Assembly  and  the  prior  proceedings  under  it,  proceeded  to  ap- 
point Gregory  &  Maury  managers  of  the  lottery ;  and  then  stipulated  aa 
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last  grant  Gregory  and  Maury  proceeded  to  draw  the  lot- 
tery, aad  were  so  drawing  when  this  bill  was  filed. 

The  bill  contested  the  right  of  the  present  managers  to 
draw  the  lottery,  on  several  grounds,  viz : 

(1)  That,  although  Gregory  and  Maury  had  been,  in 
form,  appointed,  managers,  to  draw  only  as  agents  for  the 
State,  according  to  the  terms  of  the  act,  yet  that  in  fact 

follows  oiz;  that  the  trnstees,  *' for  and  in  consideration  of  the  sums  of 
money  hereinafter  mentioned,  as  to  be  paid  by  the  said  parties  of  the 
second  part,  do  transfer,  dispose  of,  sell,  assign  and  set  over  to  them,  the 
said  Benjamin  P.  Gregory  and  John  W.  Manry,  the  fiill  and  exclusive 
power,  authority,  rights  and  privileges  of  instituting,  carrying  on  and  draw- 
ing the  lottery  by  the  said  act  authorized,  in  one  or  more  classes,  as  they, 
in  each  and  every  year  during  the  continuance  of  this  agreement,  from  time 
to  time  may  deem  necessary  and  proper  to  draw,  upon  the  combination  or 
combination  and  permutation  of  numbers,  or  other  fair  plan.  And  the  said 
parties  of  the  first  part  do,  by  these  presents,  agree  with  the  said  parties  of 
the  second  part,  that  this  contract  shall  endure  and  continue  for  and  during 
the  full  term  and  period  of  six  years  and  three  months  from  and  after  the 
first  day  of  January,  one  thopsand  eight  hundred  and  forty  seven,  unless 
sooner  terminated  or  dissolved,  as  hereinafter  provided.  And  the  said  Ben- 
jamin P.  Gregory  and  John  W-  Maury,  on  their  part,  do  hereby  agree  to 
assume  the  management  of  said  lottery,  and  from  and  after  the  1st  day  of 
January  A.  D.  1847,  to  pay  to  the  said  parties  of  the  first  part,  and  their  suc- 
cessors, or  to  puch  person  or  persons  as  they  may  duly  appoint,  as  the  con- 
sideration for  their  appointment  and  for  the  sale  and  assignment  of  the  full 
and  exclusive  power  and  authority  to  carry  on  and  draw  the  said  lottery,  the 
just  and  full  sum  of  $1460.00  in  each  and  every  year  during  the  existence 
of  this  contract/^  &c. 

There  was  a  farther  provision,  that  "  in  consideration  of  the  annual 
payments  to  be  made  by  Gregory  &  Maury,  they  should  retain  for  their 
own  use  the  whole  of  the  fifteen  per  centum  to  be  deducted  from  the  prizes ; 
that  they  were  to  make  the  annual  payments  to  the  trustees,  whether  or 
not  they  should  succeed  in  raising  the  pame  from  the  lottery  clear  of  all 
expenses ;  also  that  they  should  retain  for  their  own  use  all  which  they 
might  raise  from  the  lottery,  over  and  above  expenses  and  the  annual  pay- 
ments to  the  trustees. 

There  were  further  stipulations  on  the  part  of  the  managers  to  pay  all 
expenses,  assume  all  risks,  and  to  pay  prizes  drawn  within  twelve  months 
after  the  drawing. 
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said  Gregory  and  Maury  were,  under  the  contract  between 
them  and  the  trustees,  drawing  as  grantees  or  assignees  of 
the  lottery  privilege  for  a  fixed  term  ;  that,  instead  of  their 
being  appointed  to  raise  by  lottery  the  limited  sum  of 
$25,000,  for  the  use  of  the  State,  the  several  managers 
appointed  had  been  empowered,  under  color  of  the  act,  to 
exercise  the  lottery  privilege  ad  libitum^  during  the  terms 
granted  by  the  contract;  and  so  were  enabled  to  raise 
sums,  unlimited  in  amount,  for  their  own  profit,  paying  to 
the  State  $25,000  as  a  consideration  for  the  privilege — all 
which  was  contrary  to  the  meaning  and  beyond  the  au- 
thority of  the  act. 

(2)  The  bill  alleged  that  by  the  act  it  was  required  that 
the  managers  to  be  appointed  should,  before  proceeding 
to  institute  and  draw  the  lottery,  give  bond  to  the  State, 
with  surety  to  be  approved  by  one  of  the  Judges  of  the 
State,  and  with  condition  for  the  faithful  performance  of 
their  duties  as  such  managers ;  and  that  they  should  pay 
over  to  the  trustees,  or  their  successors,  the  net  proceeds 
of  the  lottery  to  be  drawn — such  bond  to  be  filed  in  the 
office  of  the  Secretary  of  Shate.  Yet,  the  bill  alleged  that 
no  bond,  as  required,  was  ever  given  by  Dudley  S.  Gregory, 
the  first  manager  appointed ;  that  the  second  managers, 
although  they  began  to  draw  from  the  date  of  their  ap- 
pointment, (July  Isc,  1841)  gave  no  bond  until  the  6th  of 
May,  1848;  that  the  present  managers,  Gregory  and 
Maury,  had,  upcMi  their  appointment,  given  a  bond  to  the 
State  purporting  to  be  in  compliance  with  the  act ;  but 
that  the  bond  so  given  by  them,  and  also  the  bond  given 
by  their  predecessors,  Gregory  and  Mclntyre,  were  not  in 
conformity  with  the  requirements  of  the  act,  inasmuch  as 
such  bonds  were  not  conditioned  to  perform  faithfully  their 
duties  as  such  managers,  and  to  pay  over  to  the  trustees, 
or  their  successors,  the  net  proceeds  of  said  lottery,  but 
were  conditioned  for  the  payment  over  to  the  trustees,  or 
their  successors,  of  the  sum  specified  as  the  consideration 

19 
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of  the  grant  assumed  to  be  made  uoder  color  of  said  act.^ 
And  so,  the  bill  charged,  that  the  bond  given  by  the  pres- 
ent managers  was  invalid,  and  the  drawings  were,  on  that 
groand,  illegal. 

(8)  The  bill  ftirther  charged  that  the  lottery  privilege 
granted  by  the  act  had  been  exhausted ;  that  the  act 
authorized  only  the  institution  and  drawing  of  a  single 
scheme  of  a  lottery,  in  one  or  more  classes;  such  scheme 
being  competent,  by  the  usual  deduction  from  the  amount 
of  prizes  therein,  to  yield  the  sum  of  $25,000,  authorized 
to  be  raised ;  that  it  was  the  duty  of  the  managers  to  ab- 
stain from  drawing  such  scheme,  or  any  class  thereof,  until 
all  the  tickets  of  such  scheme  or  class  should  have  been 
sold,  the  managers  having  no  right  to  gamble  or  run  any 
risk ;  that  the  only  profit  which  could  be  legitimately  made 
by  the  said  lottery  was  by  a  deduction  from  the  amount  of 
prizes ;  and  that  the  only  charges  and  expenses  to  be  in- 
curred were  the  actual  expenditures  and  the  salary  of  the 
manager  or  managers ;  that  the  deduction  from  said  prizes 
to  an  amount  sufficient  to  raise  the  required  sum  of  $25,000, 
after  allowing  the  proper  expenses  incident  to  the  institu- 
tion and  drawing  of  the  lottery,  together  with  the  salary 
of  the  manager  or  managers,  was  the  whole  amount  in- 
tended by  the  act  to  be  raised  by  the  lottery  authorized. 
Yet  the  bill  alleged  that  the  managers  had,  under  color  of 
said  act,  proceeded  to  iustitute  and  draw,  through  a  long 


*  The  condition  of  the  bond  given  by  Gregory  &  Manry  was  as  follows : — 
^*  That  if  the  said  Beojamin  P.  Gregory  and  John  W.  Maury  do  and  shall, 
at  all  times  during  their  continuance  as  managers  of  the  said  lottery,  tmly 
and  faithfully  perform  their  contract  in  all  things  relating  to  the  same, 
which  on  reference  to  the  articles  of  agreement  between  the  trustees  afore- 
said and  the  said  Benjamin  P.  Gregory  and  John  W.  Maury,  dated  this 
10th  day  of  December  1846,  will  fully  appear  ;  and  especially  pay  all  the 
prizes  of  all  tickets  sold  in  the  several  schemes,  and  pay  over  to  the  said 
trustees,,  or  their  successors,  such  sum  or  sums  of  money  as  they  have  agreed 
to  pay,  on  the  condition  and  in  the  manner  they  have  agreed  by  the  said 
contract  to  pay,  then  this  obligation  to  be  void/'  &c. 
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Belies  of  years,  great  numbers  of  separate  and  independ- 
ent schemes  of  lotteries,  the  prizes  in  which  had  amounted 
to  many  millions  of  dollars ;  that  said  schemes  contained 
a  stipulation  for  the  deduction  from  the  prizes  to  be  drawn 
of  fifteen  per  centum,  the  aggregate  amount  of  which  de- 
duction from  all  the  prizes  contained  in  the  schemes  would 
make,  after  thA  most  ample  allowances  for  expenses  and 
for  the  salary  of  the  manager  or  managers,  a  very  large 
sum  of  money,  far  exceeding  the  sum  of  $25,000,  author- 
ized by  said  act  to  be  raised;  that  not  only  in  contempla- 
tion of  law  had  more  than  the  sum  so  authorized  been 
raised,  by  the  drawing  of  schemes  competent,  by  the  sale 
of  all  the  tickets,  to  raise  a  much  larger  sum,  but  that  the 
sum  of  $25,000  had  infactheen  realized  from  the  drawings, 
as  the  same  had  been  made,  clear  of  all  costs,  charges  and 
allowances  contemplated  by  the  act ;  and  so,  as  the  bill 
charged,  the  authority  granted  by  the  act  had  been  ex- 
hausted, and  the  further  drawing  of  any  lottery  under  color 
of  said  act  was  wholly  illegal. 

The  bill  prayed  a  discovery,  in  answer  to  the  matters 
alleged,and  particularly  as  to  the  number  of  schemes  which 
had  been  instituted  and  drawn,  the  amount  of  prizes 
therein,  the  percentage  stipulated  to  be  deducted  from 
prizes  sold,  and  the  expenses  incurred  in  instituting  and 
drawing  such  schemes.  It  also  prayed  a  perpetual  injunc- 
tion against  the  further  drawing  of  any  lottery  under  the 
said  act,  and  for  general  relief. 

The  answer  of  Kendal  M.  Lewis,  Stephen  Green  and 
William  Tunnell,  the  present  trustees  under  the  act  re- 
ferred to,  admitted  the  passage  of  the  act,  the  appointment 
therein  of  trustees  and  the  substitution  of  trustees  to  fill 
vacancies,  the  several  appointments  of  managers,  and  the 
execution  of  contracts  with  them  for  the  drawing  of  the 
lottery,  as  in  the  bill  was  set  forth.  These  defendants  dis- 
claimed any  knowledge  respecting  the  giving  of  bonds  by 
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the  managers  under  the  first  two  appointmenta;  but  they 
alleged  that  a  bond  was  duly  given,  as  under  the  act  re- 
quired, by  the  last  appointed  managers,  Gregory  and  Mau- 
ry. '  They  knew  nothing  touching  the  method  of  drawing, 
or  the  proceedings  on  the  part  of  the  managers,  but  believe 
the  managers  to  have  acted  with  fidelity  and  within  the 
authority  of  the  act ;  that  there  had  been  paid  over  to  the 
trustees  the  gross  amount  of  $21,845.00. 

The  answer  of  John  "W.  Maury,  the  survivor  of  Gregory 
and  Maury,  admitted  the  allegations  of  the  bill  touching 
the  passage  of  the  act,  the  appointment  and  substitution 
of  trustees,  and  the  several  appointments  of  managers. 
It  set  forth  at  large  the  contract  executed  between  the 
trustees  and  the  managers  last  appointed ;  also  the  bond 
given  by  the  managers,  and  insisted  that  the  contract  and 
bond  were  within  the  meaning  and  authority  of  the  act. 
With  respect  to  the  allegations  of  the  bill  that  the  act  con- 
templated the  institution  of  a  single  scheme  competent,  by 
the  sale  of  all  the  tickets  and  the  deduction  of  a  percentage 
from  all  the  prizes,  to  raise  the  required  amount,  the  an- 
swer alleged  that  such  method  of  drawing  had  been  long 
abandoned;  that  the  act,  in  providing  for  the  appointment 
of  managers,  contemplated  that  persons  engaged  in  the 
trade  and  business  of  drawing  lotteries  would  be  employed, 
and  that  the  lottery  authorized  would  be  instituted  and 
drawn  in  the  modes  established  and  practiced  in  the  busi- 
ness, such  as  had  been  pursued  by  the  managers  under  this 
act ;  that,  according  to  the  true  intent  and  meaning  of  the 
act,  the  sums  to  be  paid  over  by  the  managers  under  their 
contract  with  the  trustees  constituted  the  net  proceeds  of 
the  lottery;  and  that  there  still  remained  to  be  paid  to  the 
trustees  upwards  of  $3,000,  in  order  to  make  up  the  amount 
of  $25,000,  authorized  to  be  raised.  The  answer  refused 
to  make  the  discovery  prayed  for  by  the  bill,  touching  the 
schemes  which  had  been  in  fact  drawn,  protesting  that  such 
discovery  might  subject  this  defendant  to  penalties  under 
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the  statute  of  this  State  declaring  the  unauthorized  drawing 
of  lotteries  a  misdemeanor.  It  submitted  that  this  Court 
is  without  jurisdiction,  inasmuch  as  the  trustees,  in  their 
contract  with  the  managers,  exercised  a  power  delegated 
to  them  by  the  Legislature,  to  which  body  alone  they  and 
the  managers  were  responsible  for  their  acts ;  also  inas- 
much as  for  any  illegal  drawing  of  lotteries  there  is  a  suf- 
ficient remedy  at  law  by  indictment. 

Upon  the  filing  of  the  bill  the  Chancellor  granted  a  pre- 
liminary injunction.  The  answers  being  filed,  a  rule  was 
laid  upon  the  complainant  to  shew  cause  why  the  injunc- 
tion should  not  be  dissolved.  Pending  this  rule,  exceptions 
to  the  answers  were  filed — the  exception  mainly  relied 
upon  being  to  the  refusal  of  the  defendant,  Maury,  to  make 
discovery  touching  the  schemes  which  had  been  drawn 
under  the  act. 

The  cause  came  before  the  Chancellor  on  the  14th  of 
November,  1851,  for  a  hearing  upon  the  rule  to  shew  cause 
why  the  injunction  should  not  be  dissolved,  and  upon  the 
exceptions  to  the  answer.  The  argument  at  this  hearing 
embraced  three  questions,  viz:  the  jurisdiction  of  the 
Court,  the  suflficiency  of  the  bond  of  the  managers,  and  the 
obligation  of  the  defendant,  Maury,  to  make  discovery 
touching  the  schemes  drawn. 

W.  SatUsbun/y  Attorney  General,  with  whom  was  D.  M. 
BateSy  for  the  State. 

W.  B.  Rogers^  B.  W.  Oilpin  and  J.  M.  Qaytorij  fo  r  the 
defendants. 

Johns,  Jr.,  Chancellor. — ^From  the  Act  of  Assembly,&c. 
which  is  the  foundation  of  this  suit,  the  bill  of  complaint 
filed  and  the  answers  of  the  defendants,  must  be  ascer- 
tained the  subject  of  controversy  and  the  respective  rights 
and  remedies.     These  several  matters,  being  understood 
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and  defined,  will  determine  the  question  of  jurisdiction, 
and  the  appropriate  remedy  and  mode  of  redressing  any 
violation  of  the  relative  rights  of  the  parties. 

The  first  inquiry,  therefore,  must  be  directed  to  the  Act 
of  Assembly;  as  it  confers  the  power  and  authority,  and 
creates  and  vests  the  interests  involved  in  the  present 
suit.  *'  The  Act  for  the  benefit  of  Sussex  county"  was 
passed  for  the  purpose  of  raising,  by  a  lottery,  $25,000, 
clear  of  all  charges  and  expenses ;  and  this  amount^  as  a 
net  sum  or  proceeds  of  the  lottery,  is  directed  to  be  paid 
to  the  trustees  named,  or  their  successors,  thereafter  to  be 
appointed  by  the  Governor,  and  by  them  to  be  disbursed, 
according  to  the  appropriation  thereof  made  by  the  act. 

The  first  section  of  the  act  appoints  the  trustees,  and 
confers  upon  them  the  power  or  authority,  at  any  meeting 
to  be  held  by  them,  at  Georgetown  in  the  said  county, 
after  the  passing  of  the  act,  and  by  a  majority  of  the  votes 
of  the  said  trustees  who  shall  then  be  assembled,  to  elect 
and  appoint  one  or  more  person  or  persons,  not  exceeding 
five  in  number,  as  manager  or  managers,  to  institute, 
carry  on  and  draw  a  lottery,  in  one  or  more  classes,  for 
raising  a  sum,  not  exceeding  twenty-five  thousand  dollars, 
clear  of  all  expenses,  costs  and  charges.  From  this  section, 
I  understand  the  law  confers  upon  the  trustees  the  power 
of  appointment  of  the  manager  or  managers,  and  by  pre- 
scribing the  mode  of  its  exercise,  by  election,  thereby  ex- 
cludes every  other.  And,  when  thus  exercised,  the  mana- 
ger or  managers  thus  appointed  derive  from  the  Act  of 
Assembly  power  to  institute,  carry  on  and  draw  a  lottery, 
in  one  or  more  classes,  for  raising  the  net  sum  authorized 
to  be  raised. 

By  the  2nd  section  of  the  act  it  is  made  the  duty  of  the 
trustees  to  notify  the  Governor  of  the  State,  for  the  time 
being,  the  name  or  names  of  the  person  or  persons  who 
shall  be  elected  and  appointed  manager  or  managers,  pur- 
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suant  to  this  act.  From  this  section  and  the  following,  as 
also  from  the  Act  of  Assembly  not  having  conferred  any 
authority  or  control  over  the  manager  or  managers  by  the 
trustees^  nor  delegated  to  them  any  power  or  authority  to 
institute,  carry  on  or  draw  the  lottery;  or,  as  in  other 
lottery  grants,  to  sell  such  right  or  privilege,  I  consider 
the  manager  or  managers,  when  appointed,  as  authorized 
by  the  act,  which  is  a  public  law,  and  as  deriving  from  it 
expressly  and  directly  the  power  to  institute,  carry  on  and 
draw  the  lottery  ;  and,  therefore,  the  manager  or  managers 
can  be  regarded,  in  the  discharge  of  their  duties  and  the 
exercise  of  the  delegated  power,  in  no  other  light  than  as 
agents  of  the  State.  It  is  in  consequence  of  their  sustain- 
ing this  relation  to  the  State  and  the  liability  of  the  State 
for  their  acts,  in  the  exercise  of  the  authority  granted, 
that  provision  is  made,  in  the  8rd  section,  for  the  protec- 
tion and  indemnity  of  the  State,  and  to  secure  to  the  State, 
on  the  part  of  the  manager  or  managers,  the  true  and 
faithful  performance  of  the  duty  of  the  said  manager  or 
managers,  by  requiring  that  the  said  manager  or  mana- 
gers, previously  to  the  publication  of  any  scheme  and  the 
sale  of  any  tickets  in  said  lottery,  shall  give  bond  to  the 
State  of  Delaware,  in  such  sum  and  with  such  security  as 
any  one  or  more  of  the  Judges  of  the  Superior  Court  shall 
approve  of,  conditioned  for  the  true  and  faithful  perform- 
ance of  the  duty  of  the  said  manager  or  managers  in  the 
sale  of  tickets,  drawing  the  classes  of  said  lottery,  paying 
the  prizes,  paying  over  to  the  said  trustees,  or  their  succes- 
sors, the  net  proceeds  of  said  lottery,  and  managing  all 
the  business  thereof. 

By  the  6th  section  it  is  enacted  that  all  expenses  neces- 
sarily attending  the  carrying  of  this  act  into  effect,  so  far 
as  relates  to  the  instituting,  carrying  on  and  drawing  said 
lottery,  shall  be  paid  by  the  said  manager  or  managers 
out  of  the  proceeds  thereof.  The  law  thus,  in  this  6th 
section,  expressly  confers  on  the  manager  or  managers 
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full  authority  to  defray  all  expense  that  is  or  may  be 
necessary  to  carry  the  act  into  effect,  so  far  as  concerns 
the  lottery. 

The  8th  section  directs  the  trustees  to  give  bond,  condi- 
tioned to  account  for  all  monies  received  and  disbursed  by 
virtue  of  this  act,  and  faithfully  to  perform  all  the  duties 
and  trusts  reposed  in  them ;  which  bonds,  and  also  those 
given  by  the  manager  or  managers,  are  to  be  delivered  to 
the  Secretary  of  State  and  filed  in  his  oflBlce ;  and  may  be 
sued  by  any  person  or  persons  in  the  name  of  the  State, 
for  his  or  their  use,  who  shall  be  injured  by  the  breach  of 
the  condition  thereof. 

The  9th  section  enacts  that  this  act  shall  be  deemed  and 
taken  to  be  a  public  act. 

Before  adverting  to  the  case  made  by  the  bill  and 
answer  it  mav  be  well  to  consider  and  understand  the 
effect  and  operation  of  the  Act  of  Assembly. 

It  has,  byname,  appointed  certain  persons  trustees,  who, 
as  such,  have  aright  to  receive  the  not  proceeds  of  a  lottery 
and  disburse  the  same  to  accomplish  certain  public  im- 
provements; but  they  are  invested  with  no  other  authority 
or  control  over  the  lottery  except  the  power  of  appointing, 
by  election,  the  manager  or  managers.  They,  as  trustees, 
are  not  responsible  for  the  acts  of  the  managers  by  them 
elected  and  appointed;  for  such  managers  are  not  their 
agents  and  cannot  be  ;  for  they,  as  trustees,  have  no  power 
or  authority  conferred  upon  them  either  to  institute, 
draw  or  carry  ou  the  lottery;  and,  therefore,  they  cannot 
delegate  a  power  which  they  have  not.  They  are  trustees 
for  the  purpose  of  receiving  and  disbursing  the  net  pro- 
ceeds ;  and  if  the  bond,  as  required  by  the  3rd  section,  is 
given,  and  taken  by  the  person  officially  authorized,  and 
in  such  sum  and  with  such  security  as  such  Judge  or 
Judges  shall  approve,  and  with  condition  as  the  act  pre- 
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scribes  therefor,  upon  a  breach  of  such  condition,  in  the 
non-pajment  over  to  the  trustees  of  the  net  proceeds,  they 
would,  according  to  the  8th  section,  have  a  right  to  sue  in 
the  name  of  the  State.  For,  the  interest  confided  to  the 
trustees  is  in  the  trust  fund  when  received ;  and  that  is 
the  only  interest  they  have  any  concern  with. 

As  I  have  already  noticed,  under  and  by  the  provisions 
of  the  act,  the  State  stands  in  the  relation  of  principal,  ex- 
pressly and  directly  delegating  power  and  authority  to  the 
manager  or  managers,  when  elected  and  appointed  in 
manner  and  form  prescribed  by  the  law  ;  and,  as  a  neces- 
sary consequence,  they  become  the  agents  of  the  State  in 
the  exercise  of  the  delegated  power  and  authority,  and  the 
responsibilities  and  liabilities  of  principal  and  agent  are 
the  inevitable  result.  Thence  arise  interests  altogether 
distinct  and  separate  from  the  net  proceeds,  or  that  fund 
which  the  trustees  may  have  a  right  to  look  after  and  take 
care  of. 

It  may  be  very  proper  for  the  trustees  to  pursue  their 
remedies  and  protect  the  trust  fund ;  but  if  they  should  do 
so,  or  neglect  to  do  so,  it  cannot  be  that  because  they  can 
take  care  of  the  trust  fund  that,  therefore,  the  State  should 
abandon  all  control  and  have  no  right  or  remedy  over  its 
own  agent.  This  would  seem  to  be  reversing  the  order  of 
things,  and  placing  the  principal  in  the  power  of  the  agent 
holding  and  exercising  an  authority  in  violation  of  the  trust 
and  confidence  reposed;  and  it  cannot  be  sound  doctrine, 
either  here  or  elsewhere.  It  must  be  repudiated,  as  neither 
law  nor  in  accordance  with  equity  and  good  conscience. 
The  trustees  cannot  revoke  or  annul  a  power  they  have  not 
granted  or  delegated ;  nor  have  they  any  cont^rol  over  its 
exercise  by  the  Act  for  the  benefit  of  Sussex  county.  Yet, 
as  the  power  and  authority  is  granted,  to  be  exercised  by 
the  agent  until  he  raises  a  certain  sum  and  defrays  all  ex- 
penses, costs  and  charges,  the  acceptance  of  such  an 
20 
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agency  imposes  the  obligation  to  account ;  and,  because 
sach  account  may  be  required  by  the  trustee  of  the  trust 
fund,  to  ascertain  the  net  proceeds,  it  would  seem  equally 
essential  that  the  principal  should  have  a  right  to  demand 
it,  to  ascertain  whether  the  power  has  been  exhausted. 

Further,  by  the  terms  of  the  grant  the  agent  is  required, 
before  exercising  the  delegated  authority,  to  give  bond 
for  the  indemnity  and  security  of  his  principal.  If  he 
fails  to  give  such  bond,  in  manner  and  form  as  specially 
required,  it  must  be  clear  that  for  such  omission  none  but 
the  principal  can  apply  the  appropriate  remedy,  so  as  to 
restrain  the  irregular  exercise  of  the  delegated  power. 
And  this  is  to  be  done,  certainly,  not  by  treating  his  agent 
as  a  criminal,  but  by  the  appropriate  remedy,  well  known 
and  admirably  adapted,  not  to  punish  but  by  its  restrain- 
ing influence  to  prevent  injury  and  protect  the  right. 

This  liability  of  the  State  as  principal  for  the  acts  of  the 
manager  or  managers  of  this  lottery  appears  to  me  to 
sanction  the  adoption  by  the  State  of  such  proceedings  as 
anv  individual  would  be  entitled  to  under  similar  circum- 
stances. 

It  may  be  that  the  agent  is  proceeding  without  having 
given  bond,  as  required  :  if  ao,  the  principal  has  his  remedy 
by  injunction.  But  such  act  of  omission  does  not  vacate 
the  previous  election  and  appointment:  it  only  authorizes 
the  suspension  of  the  exercise  of  the  delegated  power  by 
the  legitimate  remedy  and  by  the  authority  of  the  proper 
tribunal.  If  the  Act  of  Assembly  had  vacated  the  election 
and  appointment  of  the  manager  or  managers,  on  the 
omission  or  failure  to  give  bond  as  required  by  the  8rd 
section,  as  has  been  done  with  respect  to  certain  officers, 
then,  as  the  delegated  power  and  authority  would  have 
been  revoked,  there  would  be  good  ground  for  proceeding 
at  common  law,  either  by  quo  warranto  or  in  a  criminal 
court  by  indictment. 
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Having  thns  considered  the  Act  of  Assembly  and  its 
effect  and  operation,  for  the  purpose  of  deciding  the  ques 
tion  of  jurisdiction,  it  is  only  necessary  to  determine  what 
is  the  object  of  the  suit  and  the  relief  prayed.  This  can 
be  ascertained  from  the  bill,  which,  after  setting  forth  the 
Act  of  Assembly,  alleges,  as  against  the  trustees,  a  breach 
of  their  duty  by  exceeding  their  power  in  contracting  with 
the  manager  or  managers,  after  their  election  and  ap- 
pointment ;  and,  contrary  to  the  provisions  of  the  act, 
taking  bond  to  secure,  not  the  net  proceeds  but  an  annual 
sum,  as  the  consideration  for  the  right  to  institute,  carry  on 
and  draw  the  lottery;  and,  as  against  the  managers,  the 
object  of  the  suit  is  to  restrain  the  further  exercise  of  their 
power  or  authority,  because  they  have  not  given  the  bond 
in  manner  and  form  as  prescribed  by  the  3d  section  of  the 
act;  and,  additionally,  on  the  ground  that  the  power  and 
authority  has  determined  by  the  sum  having  been  raised 
which  the  act  authorized  to  be  raised ;  and,  with  a  view  to 
ascertain  whether  the  power  has  been  exhausted,  the  bill 
prays  a  discovery  of  the  schemes  and  classes  drawn  by 
the  manager  or  managers,  alleging  that  the  continuance 
and  further  exercise  of  the  authority  by  the  manager  or 
managers  is  contrary  to  the  said  Act  of  Assembly ;  all 
which,  although  it  may  be  charged  as  contrary  to  the  said 
act,  and  therefore  unauthorized,  is  only  equivalent  to  a 
charge  of  a  breach  of  duty  and  of  the  trust  and  confidence 
reposed  in  the  agent  or  manager.  It  is  not  necessary  that 
I  should  here  decide  whether  the  defendants  have  fully 
answered  or  not,  as  I  am  only  considering  the  question  of 
jurisdiction.  That  matter  will  arise  upon  another  part  of 
the  answer. 

If,  then,  I  have  correctly  apprehended  the  objectof  this 
suit,  the  subject  matter,  as  against  the  trustees,  is  a  com- 
plaint for  a  breach  of  trust;  and,  as  against  the  manager 
or  managers,  not  only  a  breach  of  their  duty  in  doing 
what  is  contrary  to  the  trust  and  confidence  reposed  in 
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them  as  agents,  but  in  omitting,  as  such  agents,  to  exeente 
the  bond  and  give  security  for  the  indemnity  of  their 
principal,  as  by  the  Act  of  Assembly  is  required. 

The  answer  of  the  trustees  admits  the  material  facts 
charged,  as  against  them,  viz  :  their  appointment,  the 
election  of  managers,  the  special  contract  between  them, 
as  trustees,  and  the  managers,  the  bond  taken  to  secure 
the  annual  payments,  pursuant  to  the  contract;  and  only 
states,  what  is  no  doubt  true,  that  they  are  ignorant  of  the 
matters  inquired  about  concerning  the  management  of  the 
lottery. 

The  answer  of  the  defendant,  Maury,  the  surviving 
manager,  admits  the  material  facts  stated  in  the  bill,  viz, 
the  passage  of  the  Act  of  Assembly  and  the  election  and 
appointment  of  hijn  by  the  trustees.  It  claims  to  derive 
his  authority  from  the  act  and  not  from  the  trustees,  ad- 
mits the  special  contract  and  appends  copies  as  well  of  bis 
election  and  appointment  as  also  of  the  special  contract 
made  by  him  and  the  deceased  manager  with  the  trustees 
for  a  sum  annually  payable  by  them  to  the  trustees,  as 
the  consideration  for  the  right  to  draw  the  lottery,  for  a 
certain  number  of  years,  &c.  It  also  admits  that  the  bond 
executed  and  given  was  such  as  the  trustees  directed  and 
took  to  secure  the  payments  according  to  the  said  con- 
tract ;  a  copy  of  which  bond  is  appended  to  the  answer 
and  sworn  to  as  certified. 

On  adverting  to  the  bond  appended  to  the  answer  it  ap- 
pears to  be  a  bond  to  secure  the  payments  according  to 
contract,  Ac,  and  does  not  contain  any  certificate  of  it« 
being  taken  or  approved  by  any  Judge  of  the  Superior 
Court  of  the  State. 

Hence,  from  the  bill  and  answer,  it  appears  that  the 
object  of  the  suit  concerns  a  matter  of  trust,  against  trus- 
tees,  and  also  of  trust  and  confidence  by  a  principal 
against  his  agent,  as  manager  of  a  lottery,  to  be  instituted. 
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carried  on  and  dr.iwn  ander  his  anthority ;  and  especially 
is  the  suit  for  the  protection  of  the  principal,  by  restrain- 
ing the  further  exercise  of  the  power  or  authority  granted 
to  the  manager,  because  he  has  not  executed  the  bond  in 
manner  and  form  as  by  law  required ;  and,  additionally, 
because  he  has  exhausted  his  power,  and  has  no  authority 
to  continue  to  exercise  it;  and  to  ascertain  this  fact  the 
bill  prays  a  discovery. 

From  this  statement  of  the  case,  I  entertain  no  doubt  of 
the  jurisdiction  of  this  Court;  and  as  the  matters  in  the 
suit  instituted  relate  to  and  concern  transactions  of  trus- 
tees and  the  rights  and  liabilities  of  principal  and  agent  in 
the  exercise  of  fiduciary  powers,  requiring  a  discovery  and 
an  adjustment  of  the  account  of  the  agent  as  manager  of  a 
lottery ;  therefore,  I  have  no  difficulty  in  exercising  the 
jurisdiction.  1  may  add  that  the  jurisdiction  of  this  Court 
to  restrain  the  unauthorized  drawing  of  lotteries  has  been 
fully  considered  and  sustained  by  the  courts  of  Maryland. 
Lucas  ei  al,  vs.  The  Lottery  Commissioners^  11  Gill  ^  Johns. 
490 ;  Lucas  vs.  Mc Blair  et  al,  12  Gill  ^  Johns.  1.  In  ^^ 
txymey  General  vs.  Forbes ^  2  Myl,  ^  Or.  128,  (14  JSng,  Ch. 
Hep.)  the  general  authority  of  the  Court  to  restrain  by  in- 
junction unauthorized  acts  of  public  functionaries,  to  the 
detriment  of  the  public,  is  discussed  and  sustained. 

With  respect  to  the  other  ground  of  objection,  that 
there  is  an  adequate  remedy  at  law, — if  I  am  correct  in 
the  view  taken  of  this  case,  I  cannot  discover  how  the 
principal,  under  the  circumstances  existing  and  admitted 
in  this  suit,  could  have  relief  at  law.  The  special  license 
having  been  granted,  and  the  answer  disclosing  that  it  has 
been  legitimately  conferred,  although  its  exercise  may  be 
irregular,  it  cannot  be  criminal,  nor  subject  to  be  contro- 
verted by  writ  of  quo  warranto ;  therefore,  I  consider  that 
sufficient  relief  can  only  be  had  in  this  Court. 

The  protest  and  refusal  to  answer  as  made  by  Maury, 
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after  having  in  his  answer  admitted  his  agency  as  mana- 
ger, cannot  entitle  him  to  the  privilege  of  withholding 
from  his  principal  a  fall  account  of  his  transactions  as 
manager,  in  instituting,  carrying  on  and  drawing  the 
several  classes  of  the  lottery;  for  this  obligation  he  volun- 
tarily incurred  by  accepting  the  appointment  and  acting 
under  it.  The  privilege  can  only  be  claimed  when  the 
object  sought  by  the  discovery  is  to  make  a  criminal 
charge,  and  not  when  the  party  interrogated  has,  by  his 
own  act,  contract  or  engagement,  deprived  himself  of  the 
right  to  claim  the  protection  of  this  rule  of  equity.  If  a 
person  will  accept  an  ai)pointment  of  trust  and  confidence, 
as  manager  of  a  lottery,  he  cannot,  when  called  to  account, 
either  for  irregular  or  for  an  unauthorized  exercise  of 
authority  by  virtue  of  the  power  delegated,  withhold  the 
discovery  of  his  transactions  on  the  ground  that  there  may 
be  a  law  making  it  criminal  for  a  person,  without  special 
liberty,  to  set  up  and  draw  a  lottery.  In  the  present  case 
the  complainant  makes  uo  charge  of  any  criminal  offence, 
and  all  its  charges  are  that  the  transactions,  of  and  con- 
cerning which  a  discovery  is  sought,  were  contrary  to  and 
without  the  authority  of  the  act  which  expressly  grants  to 
the  defendant  the  special  liberty  to  institute,  carry  on  and 
draw  a  lottery.  To  suffer  the  defendant  in  this  case  to 
shield  himself  under  the  equitable  rule  which  allows  a  de- 
fendant to  refuse  answering  that  which  would  subject  him 
to  penalty  or  criminal  prosecution  would  enable  the 
grantees  of  lottery  rights  and  the  managers  thereof  to 
abuse  the  special  liberty  conferred  and  to  perpetrate  the 
grossest  fraud  without  discovery.  For,  in  this  case,  I  may 
with  propriety  remark,  as  was  said  by  the  Vice  Chancellor 
in  the  case  of  Grreen  vs.  Weaver y  1  Sim,  Rep.  404,  (2  Eng. 
Clu  Hep,)  that  two  propositions  may  be  assumed,  viz :  (1) 
that  the  policy  of  the  law  requires  that  an  agent  should 
not  only  act  with  fidelity  to  his  employer,  but  should  be 
ready  at  all  times  to  render  a  full  and  clear  account  of  his 


State  v.  Maury,  kt  al.  159 

Opinion  : — rule  as  to  exemption  from  discovery. 

transactioDS ;  and  (2)  that,  from  the  nature  of  this  case,  the 
defendant  must  possess,  and  perhaps  exclusively  possess, 
the  means  of  stating  that  account  which  the  policy  of  the 
law  entitles  the  plaintiff  to  demand.  I  think  these  prop- 
ositions are  clear  in  their  application  to  this  case. 

That  I  am  right  in  considering  that  the  general  rule  of 
equity  is  not  applicable  to  the  present  case  will  more  fully 
appear  from  the  observations  of  the  Vice  Chancellor  in 
the  case  above  referred  to,  [Greenes,  Walker,)  in  which  the 
defendant  refused  to  answer  because  the  discovery  of  the 
facts  called  for  by  the  bill  would  subject  himself  not  only 
to  the  penalties,  but  also  to  give  evidence  against  himself 
that  he  had  been  guilty  of  a  breach  of  his  oath;  and,  on 
these  grounds,  he  claimed  the  benefit  of  the  rule  which 
protects  a  man  from  criminating  or  subjecting  himself,  by 
his  own  discovery,  to  penalties.  After  stating  the  ground 
upon  which  the  defendant  considered  he  was  entitled  to 
refuse  the  discovery,  the  Vice  Chancellor,  Sir  J.  Leach, 
makes  some  observations  which  I  cannot  do  better  than 
to  quote  in  full.  He  proceeds  to  say :  "  Now,  that  the 
"  rule  of  a  court  of  equity  is  that  a  man  shall  not  be  com- 
"  pelled  to  answer  to  any  facts  which  may  tend  to  crimi- 
"  nate  or  subject  him  to  penalties  or  forfeitures  is  undeni- 
"  able ;  but  the  due  application  of  this  rule  to  the  circum- 
"  stances  of  individual  cases  has  been  at  all  times  a  matter 
"  of  much  controversy ;  and  so  much  so  that  I  believe  not 
"  less  than  one  hundred  cases  are  to  be  found  in  the  re- 
"  ports,  in  which  the  question  was  whether  the  defendant 
"  was  or  not  bound  to  give  the  discovery  sought  for.  The 
"  due  application  of  the  rule  to  the  present  case  is  that 
"  which  I  have  labored  to  arrive  at. 

"  If  I  decide  that  the  defendants  are  bound  to  answer  it 
"  may  be  said  that  my  decision  is  inconsistent  with  the 
"  doctrine  laid  down  by  great  Judges  in  former  cases.  If 
^^  I  decide  that  the  defendants  are  not  bound  to  answer  I 
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'^  may  reader  those  acts  of  Parliament,  especially  framed 
"  for  the  purpose  of  protecting  principals  from  the  dis- 
^^  honesty  of  their  agents,  a  cover  to  their  agents  in  the 
^^  grossest  and  most  scandalous  frauds;  for,  stript  of  the 
'^  effect  of  the  statutes  as  inflicting  penalties,  it  would  be 
"  the  common  course  of  a  court  of  equity  to  compel  each 
"  of  these  defendants  to  state  on  oath  whether  they  were 
"  employed  as  brokers  and  agents  of  the  plaintiff;  and 
*•  whether  they  acted  in  that  capacity;  and  to  set  forth 
'*  every  particular  of  each  of  the  defendant's  dealings,  as 
"  agent  or  broker  of  the  plaintiff;  and  to  produce  every 
"  entry  in  his  book  and  every  document  relating  to  these 
"  transactions. 

*'  If  a  court  of  equity,  in  this  case,  should  protect  the 
"  defendants  from  the  discovery,  the  plaintiffs  proceeding 
''  at  law  must  be  quite  nugatory;  for  the  materials  of  evi- 
"  deuce  must  necessarily  rest,  almost  exclusively,  in  their 
"  possession.  1  hope  this  question  may  be  decided  without 
^'  my  falling  into  the  dilemma  of  impeaching  any  anterior 
'^  decision.  I  have  looked  through  every  case  on  this  sub- 
^^  ject  that  was  cited;  and,  most  especially,  I  have  applied 
"  myself  to  those  which  were  before  Lord  Eldon,  which 
'^  have  been  much  relied  on.  I  have  looked  through  a 
"  great  variety  of  those  cases,  and  I  believe  I  have  consid- 
*'*'  ered  every  case  that  a  diligent  search  in  the  books  has 
''  enabled  me  to  find,  that  has  any  bearing  on  this  question. 
"  Upon  those  cases  that  I  do  not  now  rely  on,  it  may  be 
^'  sufficient  to  say,  they  established  the  general  principle, 
'^  and  must  protect  the  defendant  against  the  discovery. 
"  But,from  the  current  of  authority,  I  think  this  result  may 
"  be  derived,  as  established  by  a  series  of  decisions,  travel- 
"  ing  through  a  long  series  of  years,  namely,  that  a  man  by 
"  the  effect  of  his  own  acts,  may  exclude  himself  from  the 
*'  benefit  of  that  rule  of  a  court  of  equity ;  or,  to  adopt  the 
"  expression  of  a  very  great  Judge,  he  may  contract  him- 
"  self  out  of  the  protection  afforded  by  the  principle  of  the 
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"  Coart.  The  first  case  that  I  allade  to  as  establishing  that 
"  proposition,  thnt  a  man  may  so  contract  himself  out  of 
"  the  protection  of  the  Court,  is  the  case  of  the  African 
"  Company  vs.  Parish,  2  Vem.  R,  244,  decided  in  1691.  It 
"  was  a  short  case,  as  the  majority  of  Vernon's  cases  are. 
"  It  is  thus :  '  The  African  Company  hired  the  defendant's 
"  ship  to  freight.  The  defendunt,  by  charter-party,  as  is 
"  usual  in  like  oases,  agreed  that  if  the  defendant  traded  in 
"  goods  the  Company  dealt  in,  he  would  pay  such  and  such 
"  particular  sums  to  the  Company  in  respect  thereof;  that 
•'  is,  in  the  nature  of  a  forfeiture  or  penalties,  and  would 
"  deduct  such  sums  out  of  the  freight  that  should  be  coming 
"  to  him.  The  bill  was  filed  by  the  Company  to  discover 
"  whether  the  defendant  had  or  had  not  traded  in  any  such, 
"  and  what,  goods:  and  the  defendant  pleaded  the  eharter- 
"  party  (on  which  it  appears  the  sums  therein  mentioned 
"  were  double  the  value  of  the  goods  themselves,  and  so 
**  were  in  the  nature  of  a  penalty)  and  that  he  ought  not 
"  to  be  compelled  to  make  a  discovery  by  answer  touching 
"  the  same,  so  as  to  subject  himself  to  such  penalties.  The 
'•  short  decision  is;  the  defendant  must  be  bound  by  his 
**  own  agreement :  having  agreed  that  it  shall  be  deducted 
"  out  of  the  freight,  he  ought  to  discover ;  it  having  been 
*'  adjudged  so  several  times  in  cases  of  the  East  India  Com- 
"  pany.'  Now,  the  note  refers  to  the  East  India  Company's 
*'  cases,  which  I  have  not  been  able  to  find.  This  note, 
"  short,  as  it  is,  will  appear  a  little  elucidated  by  Mr. 
*'  Raithby's  edition  of  that  book ;  but  it  is  inconsistent 
"  with  the  principle  held  by  other  Judges.  The  next  case 
"  that  I  find  is,  the  East  India  Company  vs,  Atkins,  1  Strange 
"  R.  168.  That  case  was  decided  about  thirty  years  after- 
"  wards,  in  the  year  1720 ;  and  the  language  of  that  case, 
"  in  the  judgment,  is  very  important  as  to  a  subsequent 
"  part  of  the  present  case.  I  shall  not  take  up  time  in 
*'  ?oing  through  deliberately  all  these  cases,  because  the 
**  cases  being  before  counsel,  it  will  be  a  waste  of  time. 
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"  The  short  note  is  this :  '  that  where  a  man  submits  to 
'^  be  examined  as  to  matters  whicii  are  penal  to  him,  equity 
"  will  not  interpose.'  The  result  however,  is  that  in  the 
**  judgment  in  that  case  it  will  be  found  to  rest  on  the  rea- 
"  soning  that  a  man,  having  contracted  to  make  the  discov- 
"  ery,  is  bound  to  do  so.  The  next  case  that  I  consider  of  ira- 
"  portatice  is  that  of  the  South  Sea  Company  vs,  Bumpstead. 
"  1  Eg.  Cos,  Abr.  77,  and  was  decided  eight  years  afterward, 
"  in  1728.  The  agreement  in  that  case  was  under  a  simi- 
"  lar  contract,  by  penalty,  not  to  trade  beyond  a  certain 
"  extent,  and  the  discovery  sought  was  whether  he  had 
"  violated  that  contract.  The  objection  was  that  he  would 
"  subject  himself  to  penalties.  The  Court  thought  that, 
^^  as  he  had  covenanted  not  to  plead  or  demur,  be  conld 
"  not  then  object  to  the  illegality  of  that  covenant,  and 
"  that  he  was  bound  to  make  the  discovery ;  and  in  the 
"judgment  there  the  Court  recognizes  the  authority  of  the 
"  East  India  Company  vs.  Atkins.  The  next  ease  is  WHson 
"  vs.  Prince^  2  Ves.y  Sr.^  244,  which  appears  to  have  been 
"  decided  in  1746,  but  is  not  reported.  It  was  cited  in 
**  argument  before  Lord  Hardwicke,  and  I  give  credit  to 
"  the  case  as  cited  before  Lord  Hardwicke. 

*'  I  think,  from  this  series  of  decisions,  there  is  sufficient 
**  to  authorize  one  to  decide  that  a  man  may  contract  so 
"  as  to  incur  the  obligation  to  make  the  discovery  of  all 
"  the  facts  relative  to  that  contract,  although  the  eflfect  of 
**  that  discovery  may  incidentally  subject  him  to  pecuniary 
'*  penalties.  The  reasoning  of  Lord  Eldon,  in  the  cases  of 
"  the  East  India  Company  vs.  Ncave,  5  Ves.  Jr.  173,  and  Pax- 
*'  ton  vs.  Douglas,  16  Ves.  Jr.  289  ;  19  ib.  225,  imply  that  he 
"  assents  to  the  principle,  that  a  man  may  by  his  conduct 
"  incur  an  obligation  to  discover  the  facts,  although  that 
"  dif^overy  may  incidentally  subject  him  to  pecuniary  ob- 
"  lig£M:ions.  Paxton  vs.  Douglass  has  been  a  good  deal 
"  relied  on  by  the  other  side ;  and  I  am  free  to  confess  that 
"  that  case  did  perplex  me  excessively  by  some  of  the  dicta 
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"  laid  down  hy  that  great  Jadge.  For,  he  went  there  to 
^^  the  extent  of  stating  not  only  that  a  man  shoald  not 
"  make  a  discovery  that  would  subject  himself  directly  to 
**  a  penalty,  or  criminal  prosecution,  but  that  every  ques- 
'*  tion  leading  incidentally  to  that  conclusion  would  be 
"  likewise  equally  objectionable.  Now,  when  one  comes 
^*  to  look  at  that  as  a  proposition  unexplained,  one  cannot 
"  help  seeing  that  the  true  principle  of  a  bill  in  equity  is 
"  that  every  statement  of  fact  in  every  bill  ought  to  be  in- 
^^  cidentally  leading  to  the  same  conclusion  ultimately  as 
**  the  prayer  of  the  bill  does  lead  to  ;  for  the  fact  is  either 
^^  conducive  to  the  general  result,  or  it  is  unimportant  and 
"  irrelevant.  But  I  take  Lord  Eldon  to  have  meant  (what, 
"  perhaps,  is  not  very  fully  explained  in  the  report,  and 
'^  what  satisfied  my  mind  a  good  deal)  not  that  every  fact 
''*•  which  may  lead  to  the  effect  of  subjecting  a  defendant  to 
"  a  penalty,  is  objectionable;  but  where  the  -sole  gist  and 
*'  object  of  the  suit  is  to  convict  a  man  in  a  penalty — 
*'  where  there  would  be  no  other  purpose  but  to  have  re- 
"  lief  in  a  court  of  equity  on  the  footing  of  penalty,  that, 
as  a  court  of  equity  does  not  relieve  on  penalty,  it  will 
not  give  any  incidental  discovery.  That  is  the  way  I 
•*  reconcile  and  get  rid  of  the  dicta  laid  down  in  Paxton 
**  vs.  Douglass.  But,  however,  when  one  looks  at  what  Lord 
*'  Eldon  did  in  point  of  declaration  in  the  other  cases,  and 
"  most  especially  in  the  case  of  Ex  parte  Dyster,  2  Hose  849  ; 
**  1  Meriv.  155,  one  cannot  help  thinking  that  he  could  not 
"  have  intended  to  lay  down  the  doctrine  in  a  general,  un- 
"  restricted  manner.  The  case  came  on  upon  a  bankrupt 
"  petition  to  prove  a  debt  against  a  certain  bankrupt's 
"  estate.  The  objection,  in  answer  to  the  petition,  was  that 
^*  as  the  petitioner  traded  as  a  principal  at  the  same  time 
^^  as  he  was  acting  as  a  broker,  and  participating  in  brok- 
"  erage  profits  (which  the  law  prohibited)  therefore,  the 
"  law  would  not  permit  proof  to  be  made  of  profit  acquired 
^*  by  such  trading.     Lord  Eldon  throws  out  a  suggestion 
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^^  that  he  has  nothing  to  do  with  the  act,  so  far  as  it  respects 
*'  transactions  between  the  broker  and  the  city  of  London  ; 
"  and  he  permitted  the  debt  to  be  proved.  Now,  it  cannot 
"  be  doubted  that,  if  he  admitted  the  debt  to  be  proved  in 
"  that  case,  the  discovery  sought  by  the  bill  ought  to  be 
"  made. 

"  Then,  the  next  question  is,  inasmuch  as  the  objection 
"  to  make  the  discovery  arose,  in  the  cases  I  have  referred 
"  to,  from  the  stipulations  of  instruments  under  seal,  can 
"  the  solemnity  of  the  seal  make  the  obligation  to  discover 
"  more  obligatory  in  a  court  of  equity  than  the  moral  ob- 
"  ligation  resulting  from  the  relation  of  principal  and  agent, 
"  when  one  reposes  and  another  accepts  the  confidence  so 
"  reposed  ?  The  reasoning  of  the  judgment  in  the  case  of 
"  the  East  India  Company  vs.  Atkins^  I  think,  shows  con- 
"  cluaively  an  opinion  that  such  was  the  moral  obligation 
"  that,  on  that  ground,  the  discovery  ought  to  be  made. 
*'  Although  Strange  is  not  a  book  we  can  place  much  con- 
''  fidence  in,  yet  in  this  particular  instance  it  appears  to  be 
*'  a  very  able  and  sound  judgment  and  well  reported.  I 
*'  should  say  that  a  court  of  equity  knows  no  diflFerence 
^'  between  a  mere  moral  obligation  and  one  resulting  frOm 
"  stipulation  by  deed." 

These  principles,  so  fully  and  lucidly  discussed  by  the 
Vice  Chancellor,  are  clearly  applicable  to  the  case  before 
me;  and  I  consider  the  defendants  as  bound  to  make  dis- 
covery of  the  matters  necessary  to  enable  this  Court  to 
determine  whether  the  authority  given  by  the  act  under 
consideration  has  been  exhausted.  It  is,  therefore,  ordered 
that  the  exceptions  to  the  answer  of  the  defendant,  Maury, 
be  allowed ;  that  a  further  answer  on  the  points  excepted 
to  be  made,  and  that  meanwhile  the  injunction  continue 
in  force. 

This  case  was  never  further  proceeded  in,  the  defendants 
submitting  to  the  injunction. 


Hastings,  et  al.  v.  Cli^ndaniisl,  bt  al.  165 

Statement  of  the  case. 


Anthony  G.  Hastings,  Joshua  H.  Irons  and  Benjamin 

D.  Burton, 

Jehu  Olendanibl  and  Samuel  Neall,  trading  as  Clbn- 

DANIEL   &   NbALL,  AND   RiCHARD   F.    HASTINGS. 

Sussex,  March  T.  1863 

A  bond  executed  in  blank  by  H.  and  saretieH.  to  enable  him  to  raise  $800 
by  loan  from  B.  was  filled  up  and  delivered,  without  their  knowledge^ 
to  C.  ft  N.  for  $864  48,  in  payment  of  a  debt  UM,  fraudulent  and 
void  as  to  the  sureties. 

A  bond  executed  in  blank,  for  a  specific  purpose,  cannot  be  otherwise  filled 
up,  without  authority  of  the  obligors. 

Sach  authority  must  be  proved  affirmatively,  to  sustain  the  bond. 

Bill  for  relief  of  sureties  in  a  bond,  for  fraud. — 
The  bill  alleged  that  Richard  F.  Hastings,  being  desirous 
to  borrow  from  James  Bishop  $500,  on  five  years'  credit, 
applied  to  the  complainants  to  become  his  sureties;  that 
with  a  view  to  such  loan,  and  to  no  other  object,  they  signed 
and  delivered  to  him  a  printed  judgment  bond  in  blank, 
confiding  in  him,  that,  upon  obtaining  the  money,  he  would 
fill  up  correctly,  according  to  their  understanding,  the 
blanks  for  the  name  of  the  obligee,  the  amount,  date  and 
time  of  payment.  The  bill  alleged  that  he  failed  to  get 
the  money  from  Bishop,  and  then  applied  to  the  defendants, 
Olendaniel  &  Neall,  who  declined  to  advance  any  money 
on  the  bond,  but  proposed  to  accept  it  in  payment  of  an 
antecedent  debt  due  them  from  Hastings  and  a  former  part- 
ner. Dunning,  of  $854. 48 ;  that  Hastings  consented,  and 
filling  up  the  bond  for  $354.48,  delivered  it  to  Clendaniel 
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&  Neall — the  whole  transactiou  being  without  the  knowl- 
edge of  the  complainants.  Hastings  has  become  insolvent 
and  Clendaniel  JbiN'eall  are  proceeding,  by  judgment  and 
execution,  to  collect  the  money  from  the  complainants. 
The  bill  charged  that  Clendaniel  &  Keall  had  knowledge 
of  the  facts,  and  that  the  bond  was  fraudulently  filled  up 
and  delivered.     Prayer  for  an  injunction. 

The  answer  of  R.  F.  Hastings  admitted  the  facts,  as 
alleged  in  the  bill.  Clendaniel  &  Neall,  by  their  answer, 
denied  all  knowledge  of  the  circumstances  attending  the 
signing  of  the  bond,  and  alleged  that  Hastings  brought  it 
to  them,  signed  in  blank,  representing  that  he  was  author- 
ized to  fill  it  up  for  any  amount,  not  exceeding  $800,  pay- 
able  to  any  person,  in  order  to  raise  money  to  sustain  his 
credit;  that  he  could  use  it  in  payment  of  debts,  but  de- 
sired to  raise  some  cash ;  and  he  proposed  to  these  defend- 
ants to  fill  it  up  for  $500,  and  give  it  to  them  in  payment 
of  a  debt  of  $354.48,  due  from  him  on  his  own  account  and 
as  one  of  the  firm  of  Hastings  &  Dunning,  if  these  defend- 
ants would  advance  him  the  difference,  $145.52.  They 
refu8e<l  to  advance  any  money  on  the  bond,  but  agreed  to 
take  it  for  their  debts  on  the  faith  of  Hastings'  represen- 
tations.    It  was  filled  up  and  delivered  accordingly. 

Issues  were  joined  and  depositions  taken.  The  material 
facts,  in  proof,  are  set  forth  in  the  opinion  of  the  Chancellor. 

The  cause  came  before  the  Chancellor,  at  the  March 
Term,  1853,  for  a  hearing  upon  the  bill,  answer,  exhibits 
and  depositions. 

Layton  and  Sauhbury,  for  the  complainants. 

E.  D.  OuUen,  for  the  defendants, 

Johns,  Jr.,  Chanobllor. — ^In  this  case  the  complainants 
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signed  and  sealed,  as  sureties,  a  printed  form  of  a  single 
bill,  with  warrant  of  attorney  to  confess  judgment,  without 
filling  up  the  blanks,  either  as  to  obligee,  sum  to  be  paid, 
time  of  payment  or  date,  and  delivered  the  same  to  Richard 
P.  Hasting8,to  borrow  a  sum  of  money  from  James  Bishop, 
of  Sussex  County.  The  application  having  been  made  by 
Richard  F.  Hastings  to  Bishop,  and  he  not  having  any 
money  to  lend,  the  object  contemplated  by  the  verbal 
agreement  of  the  parties  failed,  and  the  blanks  were  not 
filled  up.  Hastings  retained  the  printed  form,  with  the 
blanks  not  filled  up,  and  in  that  condition  took  the  paper 
to  Philadelphia,  and  there  offered  it  to  Nathaniel  Hickman, 
informing  him  of  the  purpose  for  which  it  had  been  given  ; 
and  stated  his  authority  to  fill  up  the  blanks,  agreeing  to 
fill  them  up  in  favor  of  Hickman,  provided  he  would  ad- 
vance him  a  sum  beyond  the  amount  of  his  indebtedness. 
This  Hickman  declined,  and  stated  that  he  could  not  take 
the  security  offered,  inasmuch  as  the  blanks  had  not  been 
filled  up  at  the  time  when  it  was  signed  and  sealed  by  the 
parties.  Richard  F.  Hastings,  being  also  indebted,  on 
his  individual  account  and  as  a  partner  of  Dunning,  to 
Cleu<faniel  &Neall,  afterward  made  a  similar  ofier  to  them, 
and  they  also  refused  to  loan  or  advance  any  money  on  the 
security  of  the  instrument ;  but  they  agreed  to  take  the 
same  in  discharge  of  the  amount  due  them  from  Hastings 
and  the  firm  of  Hastings  &  Dunning ;  and  they  admit  they 
were  informed  that  Hastings  expected  to  have  borrowed 
money  from  Bishop,  but  was  disappointed,  and  that  he  had 
the  same  instrument  in  blank  as  to  the  date,  obligee,  sum 
and  time  of  payment.  Before  the  blanks  were  filled  the 
defendant,  Cleudaniel,  admits  that  he  inquired  particularly 
of  Hastings  as  to  his  authority  to  fill  the  blanks,  and  was 
satisfied  by  his  verbal  assurance;  and  that,  confiding  in 
such  verbal  declaration  that  he  was  authorized,  he 
thereupon,  on  the  blanks  being  filled  up  by  Hastings,  ac- 
cepted from  him  the  instrument,  and  now  holds  the  par- 
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ties  signing  it  as  sureties  for  sach  a  pmrpose,  responsible 
to  the  firm  for  debts  antecedently  created,  and  for  which 
they  never  consented  to  become  sureties,  and  foran  amount 
larger  than  they  had  agreed  to  become  liable.  It  is  con- 
ceded that  by  the  transaction  the  firm  of  Clendaniel  k 
Neall  obtained  from  the  debtor.  Richard  F.  Hastings,  a 
higher  security,  legally  binding  him ;  and,  therefore,  they 
were  not  prejudiced.  But  the  complainants,  under  the 
circumstances  of  the  case,  consider  they  are  entitled  to 
relief,  as  the  blank  instrument  was  in  that  condition  which 
apprized  the  party  accepting  it  of  its  invalidity  against 
them  as  sureties.  It  is,  therefore,  only  necessary  that  I 
should  consider  whether  the  complainants  were  liable  as 
sureties.  It  is  apparent  no  money  was  advanced  or  loan 
obtained  on  their  credit,  but,  on  the  contrary, the  defendant, 
Clendaniel,  expressly  declares  in  his  answer  that  he  refused 
to  advance  one  cent.  He  knew  that  the  paper  bad  been 
signed  in  blank,  to  obtain  a  loan,  while  refusing  to  make 
such  loan. 

After  full  consideration  of  this  case,  I  can  discover  no 
analogy  to  the  decisions  of  cases  referred  to  uudep  the 
rule  which  protects  purchasers  without  notice  and  for  a 
valuable  consideration  ;  nor  does  it  appear  that  the  par- 
ties complainants,  by  signing  the  blank  printed  form,  in- 
tended to  commit  a  fraud.  They  admit  the  signatures 
were  made  by  them,  ak  sureties,  to  enable  Hastings  to 
obtain  the  loan  of  nionev  from  Bishop:  and  this  thevhad 
a  right  to  do ;  and  from  the  nature  of  the  blanks,  and  the 
signature  being  under  seal,  it  was  not  incumbent  on  them 
to  give  notice  in  order  to  protect  third  persons  from  such 
a  paper,  since  it  was  not  negotiable.  There  was  enough 
appearing  on  the  face  of  it,  independently  of  its  want  of 
negotiability,  to  guard  against  deceptirm  and  induce  any 
person,  to  whom  application  might  be  made,  to  inquire 
into  and  be  satisfied  as  to  the  legality  and  authority  of  the 
party  offering  it  as  a  security  either  to  fill  up  the  blanks 
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or  to  render  it  valid  as  against  the  parties  who  had  signed 
their  names  under  seal,  leaving  the  blanks  as  to  sum,  date 
and  obligee.  It  is  evident,  from  the  deposition  of  Hick- 
man, that  he  so  regarded  the  paper,  and  declined  to  loan 
any  money  on  it.  And  the  same  appears  to  have  been  the 
opinion  of  Clendaniel,  since  he  refused  to  take  it  as  a 
security  for  any  advance  or  loan  of  money,  as  in  his  answer 
he  admits.  It  is  apparent  that  Clendaniel  was  fully  aware 
the  holder  of  the  printed  form  in  blank,  notwithstanding 
its  being  signed  and  sealed,  could  not  fill  up  the  blanks 
nor  render  it  available  against  the  complainants,  unless 
authorized  so  to  do ;  he,  therefore,  questioned  Hastings 
as  to  his  authority.  This  clearly  shows,  from  his  own  ad- 
mission, that  he  was  put  on  his  guard ;  and,  if  he  waived 
his  right  to  the  exhibition  of  the  requisite  and  legal  au- 
thority and  chose  to  confide  in  the  verbal  assurances  of 
Hastings,  he,  with  his  eyes  open,  assumed  the  risk,  and 
should  suffer  the  consequences  of  his  own  imprudence  and 
of  the  fraudulent  conduct  of  Hastings. 

In  the  case  of  Baring  vs.  Shipperij  2  Binn.  Rep.,  154, 
Tilghman,C.  J.,  remarks  :  "  who  can  say  that  the  answer  of 
Cutting  is  not  material  to  prove  fraud?  It  tends  to  prove 
that  a  bond  which  was  given  by  Mrs.  Shippen  to  Cutting, 
for  the  sole  purpose  of  raising  money  for  her  use,  was 
applied  by  him  to  the  purpose,  not  of  raising  money  at  all 
but  of  paying  a  debt  of  his  own.  If  Mr.  Baring  had  ap- 
plied to  Mrs.  Shippen  before  he  took  the  assignment, 
(which  in  prudence  he  ought  to  have  done)  he  would  have 
found  at  once  that  Cutting  was  acting  a  fraudulent  part, 
and  the  mischief  would  have  been  prevented  :  not  having 
done  so,  he  took  the  assignment  at  his  peril,  and  has  no 
right  to  complain  of  the  defence  set  up  against  him." 

In  the  same  case  Yates,  J.,  says  :  "  the  general  matter 
contained  in  the  answer  or  depositions  of  John  Brovm 
Cutting,  (the  assignor)  might  well  be  given  in  evidence^ 
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They  tend  to  avoid  the  bond  by  showing  it  was  made  nse 
of  for  a  very  diflerent  purpose,  from  that  for  which  the 
deed  was  executed  by  the  defendant.  It  is  clearly  settled 
that  an  obligation,  in  the  hands  of  an  assignee,  is  subject 
to  all  the  equity  which  could  have  prevailed  against  the 
original  obligee."  If  then  a  bond  executed  by  A.  to  B., 
for  the  purpose  of  raising  money  on  it  by  B.,  as  the  agent 
of  A.,  being  assigned  by  B.,  in  payment  of  the  debt  of 
B.,  cannot  be  enforced  against  A.,  by  the  assignee,  because 
applied  to  a  different  purpose  from  what  was  intended  by 
the  obligor,  it  would  appear  conclusively  to  follow,  that  a 
printed  form  of  a  single  bill,  signed  and  sealed  by  persons 
as  sureties,  and  left  blank  as  to  obligee,  sum  and  date,  for 
the  purpose  of  enabling  the  principal  to  borrow  money 
from  a  particular  person,  when  applied  in  payment  of  a 
pre-existing  debt  due  to  a  different  person,  cannot  by  such 
obligee  be  enforced  against  the  sureties.  It  would  be  the 
duty  of  the  person  to  whom  such  an  imperfect  instrument 
was  offered  to  inform  himself  before  accepting  it.  But 
when,  by  the  answer  of  the  obligee  and  the  answer  and 
deposition  of  the  principal,  it  is  conceded  and  proved  that 
the  obligee  was  aware  of  the  purpose  for  which  the  blank 
instrument  was  originally  signed  and  sealed  in  blank,  and 
had  refused  to  advance  one  cent  on  the  credit  thereof,  the 
subsequent  acceptance  thereof  for  a  different  purpose,  and 
the  filling  of  the  blanks  for  such  purpose,  and  for  larger 
amounts,  cannot  avail  the  party  thus  acting,  as  against  the 
complainants.  They  had  agreed  to  become  sureties  for  a 
very  different  object  and  amount,  and  never  contemplated 
becoming  sureties  for  any  of  the  existing  debts  of  Hast- 
ings, nor  for  the  amount  or  sum  inserted.  He,  by  execut- 
ing and  deliverii^g  the  single  bill  to  the  firm  of  Clendaniel 
&  Neall,  bound  himself  and  no  one  else.  Hence,  I  consider, 
under  the  circumstances  of  this  case,  that  the  transaction 
as  against  the  sureties  was  fraudulent,  and  that  they  are 
entitled  to  relief;  and,  therefore,  I  must  decree  that  the 
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defendants,  Cleiidaniel  &  Neall,  be  perpetually  enjoined 
from  any  further  proceedings  at  law  to  collect  this  debt  of 
Hastings  from  the  complainants,  or  either  of  them,  by 
virtue  of  the  said  single  bill,  or  the  judgments  entered 
thereon  against  the  said  complainant,  or  the  execution 
process  issued  upon  said  judgments;  and  that  the  defend- 
ants pay  costs. 

Decree  accordingly. 

Decree  affirmed  by  the  Court  of  Errors  and  Appeals, 
at  the  June  Term,  1863.     6  Harmig.  Rep.  408. 


OUTTEN  D.  J  BSTBR, 
VS. 

Albxandbr  Y.  Murpht, 

Nmo  CaHU,  Sept.  T.  1868. 

A  Yendor  of  certain  store  goods  agreed  to  take  them  back,  if  unsold  within 
one  year,  or  to  make  good  the  loss  upon  a  re-sale.  His  bond  for 
$700,00  given  subject  to  a  written  defeazance  declaring  it  to  be  for 
the  '^security  and  safety  of  a  forfeiture  to  the  same  amount,  which  the 
vendor  stood  bound  for  in  an  agreement  for  the  purchase. &c.f*  held  not 
to  have  been  giv^  for  stipulated  damages  but  i>s  a  security  for  loss  act- 
ually sustained  by  vendor's  refusal  to  take  the  goods  back. 

Under  a  decree  for  an  account,  after  a  loss  of  books  and  a  lapse  of  twen  - 
ty  years  from  the  date  of  the  transactions,  a  general  statement  of  ac- 
count, made  about  the  time  of  the  transactions,  admitted. 

Bill  in  equity  to  enjoin  collection  of  a  judgment. 

The  bill  made  the  following  case  : 

The  complainant,  on  the  26th  of  April,  1888,  sold  to  the 
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defendant  a  china  store,  in  Westchester,  Pennsylvania,  for 
$1400.00,  at  the  same  time  agreeing,  either  to  take  it  back, 
'  if  unsold  within  one  year,  or  to  make  good  the  loss  upon 
a  re-sale.  Afterward,  in  June,  1888,  the  better  to  secure 
the  defendant  against  loss,  the  complainant  gave  him  a 
judgment  bond  for  $700.00,  taking  from  the  defendant  a 
defeazance  in  writing,  to  the  effect,  that  the  bond  was  giv- 
en for  the  "security  and  safety  of  a  forfeiture,  to  the  same 
amount,  which  Jester  stood  bound  to  me  in  an  agreement 
for  the  purchase  of  a  china  store,  &c."*  Judgment  was 
entered  on  the  bond  in  Pennsylvania  and  execution  issued, 
in  June,  1833.  In  November,  1833,  the  complainant  re- 
moved to  Delaware,  engaged  in  business  and  failed.  The 
bill  alleged  that  in  September,  1850,  he  compromised  with 
the  defendant  in  writing  for  the  release  of  the  judgment 
on  payment,  within  a  year,  of  $157.00;  that,  within  the 
year,  the  complainant  called  on  the  defendant,  prepared  to 
pay  the  sum  agreed  on,  but  that  the  defendant,  in  the  in- 
terview, got  possession  of  the  agreement,  and  then  de- 
manded the  whole  debt ;  that  afterward  he  brought  an  ac- 
tion in  Delaware  upon  the  judgment  entered  on  the  bond 
in  Pennsylvania  and  recovered  judgment.  The  bill  fur- 
ther alleged  that  the  defendant  did  not  call  on  the  com- 
plainant within  the  year  to  take  back  the  store:  that  he 

*  The  defeazance  was  aa  follows,  viz  : 

'^Be  it  known,  thatOutten  D.  Jester  has  this  day  given  me  his  jadgment 
bond,  to  the  amount  of  $700.00,  for  security  and  safety  of  a  forfeiture  to 
the  same  amount,  which  he  stands  bound  to  me  in  an  agreement  of  the  pur> 
chase  of  a  china  store  of  him  the  26th  of  April  last.  This  is  to  show  to 
my  survivors  that  if  the  said  0.  D.  Jester  should  take  the  store  back,  per 
agreement,  or  if  I  should  not  sustain  loss  to  that  amount  in  keeping  or  sell- 
ing, I  bind  and  obligate  you  as  my  representatives  to  refund  to  him,  or  his 
heirs,  whatsoever  balance  of  said  bond  I  recover,  after  deducting  all  cost 
and  trouble. 

In  witness  whereof  I  subscribe  my  name  the  12th  day  ot  June  1833. 

(Signed)  A.  V.  MURPHY. 
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had  sold  it;  that  he  had  rendered  no  account  of  loss  from 
1883  to  1850 ;  that  in  fact  he  had  sustained  no  loss. 

Prayer,  for  an  injunction. 

The  answer  admitted  the  giving  of  the  bond,  the  entry 
of  judgment  on  it  in  Pennsylvania,  and  that  a  suit  upon 
the  judgment  had  been  brought  in  Delaware.  It  insisted 
that  the  bond  was  given  to  secure  stipulated  damages,  in 
case  the  complainant  should  not  take  the  store  hack,  which 
he  was  repeatedly  requested  to  do  ;  that  complainant  had 
been  dulv  notified  of  the  loss  sustained  and  refused  to  take 
the  store  back,  but  was  at  the  time  wholly  satisfied  and 
agreed  to  the  entry  of  the  judgment.  The  answer  al- 
leged that  the  agreement  to  release  the  judgment  on  pay- 
ment of  $157.00,  was  obtained  by  fraud ;  that  by  the  death 
of  his  father  Jescer  came  into  possession  of  considerable 
means,  which  he  concealed  from  the  defendant,  and  there- 
by obtained  the  agreement ;  that  afterward,  upon  being 
charged  with  the  fraud,  he  surrendered  the  agreement  to 
the  defendant;  that  he  had  never  paid  or  oflfered  to  pay 
the  $157.00. 

The  cause  came  before  the  Chancellor,  at  the  Feb.  T. 
1857,  for  a  hearing  upon  the  bill,  answer  and  exhibits ;  the 
main  question,  at  this  hearing,  being  as  to  the  character 
and  effect  of  the  bond  for  $700.00,  referred  to  in  the  bill 
and  answer.  The  Chancellor  considered  that  the  bond 
was  given,  not  as  a  stipulated  forfeiture  upon  Jester's  re- 
fusal to  take  back  the  store,  but  as  a  security  for  the  loss 
caused  by  such  refusal.  He,  therefore,  made  an  interlocu- 
tory decree  for  an  account  of  the  goods  purchased  and  sold. 

Under  this  decree  the  defendant  filed  a  statement  that 
he  had  lost  his  books,  and  in  lieu  of  an  account  from  the 
books,  submitted  a  general  statement  of  account,  made 
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April  2ad,  1834,  showing  the  amount  of  the  purchase  and 
of  the  sale,  and  shewing  a  loss  on  the  goods  of  $399.11  • 

At  the  Sept.  T.,  1857,  a  motion  to  strike  off  this  state- 
ment, as  a  non-compliance  with  the  decree  for  an  account, 
was  refused ;  and  an  order  was  made  that  the  statement 
be  taken  as  filed  and  be  open  to  proof  on  both  sides ;  and 
that  the  cause  be  set  down  for  a  final  hearing  at  the  next 
term. 

From  the  evidence  it  appeared  that  no  inventory  of  the 
goods  was  made  at  the  time  of  their  purchase.  They  were 
proved  to  be  worth  at  the  time  of  sale  about  $1000,  and 
the  amount  of  sales  was  $684.10. 

The  cause  came  before  the  Chancellor  for  a  final  hear- 
ing, at  the  Sept.  T.,  1858. 

G.  B.  Rodney^  for  the  complainant. 

Michener^  (of  Philadelphia)  for  defendant. 

Harrington,  Chanobllor. — The  interlocutory  decree  to 
account,  in  this  case,  settles  the  character  of  the  bond  for 
$700.00,  upon  which  judgment  was  obtained  in  Pennsyl- 
vania, and  afterward  in  an  action  of  debt  in  this  State. 
It  was  not  an  absolute  bond,  but  was  subject  to  a  defeaz- 
ance,  being  given  on  sale  by  Jester  to  Murphy  of  a  china 
store,  in  April,  1833 ;  and  the  $700.00  were  to  be  forfeited 
if  Jester  should  not  take  back  the  store  in  a  year  there- 
after, or  pay  any  loss  that  Murphy  might  sustain  on  a  re- 
sale of  the  goods. 

The  interlocutory  decree  forbids  me  also  to  decide  that 
this  forfeiture  of  $700.00  became  absolute  on  a  re-sale  of 
the  goods  and  non-payment  of  the  loss,  even  after  Jester 
had  submitted  to  and  encouraged  proceedings  on  the  judg- 
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ment  lis  an  absolute  judgment;  but  this  decree  assumes 
that  the  real  loss,  and  not  the  agreed  forfeiture,  is  the  equita- 
ble compensation  to  which  the  defendant  is  entitled.  And, 
for  the  purpose  of  ascertaining  this  loss,  it  required  the 
defendant  to  file  an  account  of  the  said  goods,  at  their  cost 
value;  also  an  inventory  thereof  and  the  specific  amount 
for  which  they  were  sold.  The  defendant  filed  a  statement, 
in  efiect,that  as  no  invoice  had  been  made  at  the  purchase 
and  his  books  had  been  destroyed,  he  could  not,  after  more 
than  twenty  years,  state  these  particulars;  but  he  set  forth 
the  fact  that  an  inventory  and  appraisement,  amounting 
to  $1021.21,  had  been  made  at  the  time  of  the  sale  (which 
is  exhibited)  and  also  the  amount  of  these  sales,  viz  : 
$684.10,  which  is  $837.11  less  than  the  inventory,  showing 
a  loss  to  that  amount,  without  adding  costs.  But,  it  is 
urged  by  the  complainant  that  there  is  not  sufiicient  proof 
of  the  value  of  these  goods  when  bought ;  that  there  may 
have  been  intervening  sales  of  a  portion  of  them,  and 
probably  were,  as  the  defendant  occupied  the  store  and 
was  authorized  to  sell,  and  especially  as  the  valuation,  made 
at  cost  prices  when  they  were  finally  sold  at  auction,  was 
less  than  the  sum  at  which  they  were  originally  valued  by 
the  parties  themselves.  I  think  this  is  reasonable,  and 
that  the  difierence  between  the  purchase  money  and  the 
amount  of  the  public  sale,  viz.:  $878.79,  may  fairly  be  taken 
to  represent  the  value  of  the  goods  which  had  been  sold 
at  private  sale,  which  being  added  to  the  amount  produced 
at  the  public  sale,  $684.10,  would  make  the  total  amount 
realized  by  the  defendant  to  be  $1062.89,  from  which  de- 
ducting the  cost  of  sale,  $62,  there  remains  $1000.89.  This 
sum  being  deducted  from  the  $1400.00  at  which  they  were 
valued  by  the  parties  when  Murphy  purchased,  will  give 
$399.11  as  the  real  loss  sustained  by  him,  and  which  the 
complainant  agreed  to  compensate. 

I  do  not  take  into  consideration  anything  additional,  for 
house  rent,  clerk  hire  &c.,  but  only  the  cost  of  disposing 
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of  the  goods;  since  no  such  stipulation  beyond  this  is 
made  in  the  instrument  of  defeazance,  which,  according 
to  the  interlocutory  decree,  covers  merely  the  loss  sustained 
on  a  re-sale  of  the  china  store ;  but  Murphy  is  entitled  to 
interest  on  the  $399.11  from  the  time  of  the  sale,  19th 
April,  1884,  say  for  twenty  four  years  and  six  months  to 
11th  October,  1858,  which  is  $586.68,  making  in  all  $985.79 
due  on  this  day.  For  this  sum  let  a  decree  be  entered — 
the  judgment  to  st^nd  for  that  amount  and  costs,  and  also 
the  costs  of  this  suit. 

Decr»3e  affirmed  by  the  Court  of  Errors  and  Appeals,  at 
the  June  Term  1809.     Appeal  not  reported. 


John  Logan, 

vs. 

John  McAllister,  Jr.,  and  William  Y.  McAllister, 

Trustees,  et  al. 

New  CastU,  Sept  T.  1858. 

An  express  acceptance  of  an  act  of  incorpoiation  is  not  essential  to  the 
corporate  existence,  unless  required  by  the  act.  An  acceptance  is  im- 
plied from  an  organization  of  the  corporators  and  the  exercise  of  cor- 
porate powers. 

An  act  incorporating,  without  condition,  persons  already  associated  in 
business,  having  been  granted  on  application,  and  ascertaining  the 
corporators,  vests  the  franchise  immediately,  subject  only  to  such  ac- 
ceptance as  is  shewn  by  the  exercise  of  the  franchise. 

An  act  was  passed,  upon  the  application  of  W.  Y.,  incorporating  **  W.  Y. 
and  his  associates,''  as  the  Rockland  Manufacturing  Company  on  the 
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Brandywine  ;  also,  appointing  directors  and  providing  for  their  succes- 
sion. The  business  had  previously  been  carried  on  by  the  firm  of  W. 
Y. ,  Son  &  Co.  Soon  after  the  passage  of  the  act  the  partnership  was 
dissolved,  public  notice  given  that  the  business  would  thereafter  be 
carried  on  by  the  iiockland  Manufacturing  Company,  new  books  were 
opened,  a  corporate  seal  procured,  business  conducted  in  the  corporate 
name,  the  capital  transferred  on  the  books ;  and  the  real  estate  of  W. 
Y.,  used  in  the  business,  was  agreed  to  be  taken  at  a  valuation.  After 
the  death  of  W.  Y.,  without  having  conveyed  the  real  estate,  the  same 
was  conveyed  by  trustees,  under  the  direction  of  his  will,  to  the  Rock- 
land Mauufikcturing  Company  as  a  corporation.  HMj  that  the  corpo- 
rate existence  was  sufficiently  established,  and  that  title  to  the  real 
estate  vested  in  the  Rockland  Manufacturing  Company  as  a  corporation. 


Bill  in  bquitt,  filed  under  the  circumstances  following  : 

William  Young  and  also  William  W.  Young  and  Isaac 
Bannister,  prior  to  the  year  1826,  were  associated  as  part- 
ners, under  the  firm  of  William  Young,  Son  &  Co.,  in  the 
business  of  manufacturing  cotton  and  woolen  goods,  at 
Rockland,  on  the  Brandywine  Creek,  New  Castle  County 
— the  capital  of  the  firm  belonging  to  William  Young. 
In  February,  1825,  upon  the  application  of  William  Young, 
the  Legislature  of  Delaware  passed  an  act  providing,  in 
terms,  "  that  William  Young  and  such  other  persons  as 
now  are  or  hereafter  may  be  associated  with  him,  for  the 
purpose  of  carrying  on  the  manufacturing  of  cotton  and 
woolen  goods  and  machinery,  at  Rockland,  on  the  Bran- 
dywine Creek,  in  New  Castle  County,  shall  be,  and 
hereby  are  ordained  and  declared  to  be,  a  body  politic 
and  corporate,  by  the  name  of  the  Sockland  Manufactur- 
ing Company  on  the  Brandywine,"  &c. — the  act  proceed- 
ing to  confer  the  usual  corporate  powers.  The  act  pro- 
vided for  a  capital  stock  not  to  exceed  $300,000,  in  shares 
of  $1,000  each,  and  for  a  board  of  five  directors,  to  be 
chosen  by  the  stockholders  annually  on  the  second  Tues- 
day of  January,  with  power  to  manage  the  business  and 
concerns  of  the  corporation  ;  and  it  directed  that  until  the 
first  annual   meeting   the   directors .  should  be   William 
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Young,  John  McAllister,  Senr.,  John  McAllister,  Jr.,  Wil- 
liam Wallace  Young  and  Isaac  Bannister.  There  was  no 
provision  for  an  express  acceptance  of  the  charter. 

It  did  not  appear  in  the  cause  that  William  Young  and 
those  associated  with  him  ever  accepted  in  writing  th«  act  of 
incorporation ;  but  that  they  did  in  fact,  soon  after  the  pas- 
sage of  the  act,  organize  as  a  corporation,  under  the  name 
of  "  the  Rockland  Manufacturing  Company  on  the  Bran- 
dy wine  ;"  that  public  notice  was  given  of  the  dissolution 
of  the  firm  of  William  Young,  Son  &  Co.,  and  that  the 
business  would  be  continued  by  the  corporation ;  that 
directors  were  chosen,^  common  seal  procured  and  adopted, 
meetings  of  the  directors  held,  who  exercised  the  powers 
conferred  by  the  act,  filling  vacancies  in  the  board  from 
time  to  time,  keeping  minutes  of  its  meetings ;  that  books 
of  account  were  kept  and  the  business  contemplated  by 
the  charter  carried  on  in  the  corporate  name  from  Decem- 
ber in  the  year  1825,  until  the  year  1841,  when  the  com- 
pany suspended  business  and  sold  and  transferred  its  per- 
sonal property  to  William  W.  Young  and  John  E.  Young, 
who  leased  the  real  estate  and  continued  the  business,  on 
their  own  account,  until  July,  1846,  when  they  became 
insolvent. 

At  the  organization  of  the  Rockland  Manufacturing 
Company  in  1825,  the  Company  took  and  thenceforth  held 
possession  of  the  real  and  personal  estate  held  by  the  firm 
of  William  Young,  Son  &  Co.,  but  which  in  fact  had  been 
the  property  of  William  Young.  The  entire  property  was 
taken  by  the  corporation  at  a  valuation  of  $137,208.03,  at 
which  sum  the  property  had  been  charged  to  the  corpora- 
tion in  the  name  of  the  old  firm.  The  title  to  the  real 
estate  was  held  by  William  Young,by  whom  no  conveyance 
was  made  to  the  Company  during  his  life-time.  He  died  • 
in  May,  1829,  leaving  a  last  will  and  testament,  by  which, 
among  other  things,  he  devised  to  William  W.  Young 
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and  John  McAllister,  Jr.,  their  heirs  and  assigns,  all  his, 
the  testator's  estate,  '*  on  both  sides  of  the  Brandy  wine, 
in  New  Castle  County,  State  of  Delaware,  tendered  to  the 
Kockland  Manufacturing  Company  and  agreed  to  be  ac- 
cepted by  them,"  (being  the  same  real  estate  held  and  used 
by  the  Company,)  and  also  all  the  fixtures,  machinery, 
utensils,  stock  and  effects  which  had  been  charged  against 
the  corporation  in  the  name  of  the  firm  of  William  Young, 
Son  &  Co.,  the  said  devise  being  made  upon  the  trust  fol- 
lowing, viz :  **  in  trust  to  convey  the  same,  as  soon  as  con- 
venient after  my  decease,  with  all  my  right,  title  and  estate 
therein,  and  all  the  water  rights,  privileges  and  appurten- 
ances, unto  the  said  Rockland  Manufacturiug  Company,  at 
their  cost,  provided  they  pay  therefor  to  the  said  William 
W.  Young  and  John  McAllister,  Jr.,  or  their  lawful  repre- 
sentatives as  aforesaid,  on  account  of  my  estate,  the  sum 
of  $130,000,  the  excess  of  said  valuation  beyond  that  sum 
being  hereby  released  to  the  said  Company ;  but  this  ar- 
rangement is  not  to  affect  the  accounts  between  me  and 
said  Company,  since  they  went  into  operation,  which  are 
in  no  manner  connected  therewith;  the  said  sum  of 
$130,000  to  be  paid  as  aforesaid  in  certificates  of  shares  in 
the  capital  stock  of  said  Company,  to  be  paid  agreeably 
to  the  act  of  incorporation  thereof." 

Pursuant  to  the  trusts  of  the  will,  William  W.  Young 
and  John  McAllister,  Jr.,  the  trustees,  on  the  29th  of  June, 
1842,  conveyed  and  transferred  all  the  property,  real  and 
personal,  in  the  before  recited  devise  mentioned,  unto  the 
corporation,  the  Rockland  Manufacturing  Company,  its 
successors  and  assigns,  and  accepted  as  the  consideration 
therefor,  certificates  of  stock  of  the  said  corporation  to  the 
amount  of  $130,000.  The  Rockland  Manufacturing  Com- 
pany held  the  property  and  carried  on  the  business  until 
July,  1846,  when  it  was  succeeded  in  business  by  William 
W.  Young  and  John  E.  Young,  as  before  mentioned. 

John  Logan,  the  complainant,  became  and  at  the  filing 
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of  this  bill  continued  to  be  the  assignee  in  insolvency  of 
both  William  W.  Young  and  John  E.  Young.  William 
W.  Young,  one  of  the  trustees  under  William  Young's 
will,  had  been  discharged  from  the  trusteeship  by  the  Or- 
phans Court  of  Philadelphia,  and  William  Y.  McAllister, 
one  of  the  present  defendants  appointed  a  trustee  to  fill  the 
vacancy.  The  bill  alleged  that  "  neither  the  said  William 
Young  and  the  persons  whom  he  had  in  association  with 
him,  in  the  manufacture  of  cotton  and  woolen  goods 
and  machinery,  at  Rockland,  on  the  Brandywine,  nor  the 
said  William  Young  and  the  persons  whom  he  thereafter 
took  into  association  with  him  in  the  said  business,  ever 
did  expressly  accept  the  said  act,  or  ever  did,  under  the 
said  act  of  incorporation,  adopt,  have  or  use,  a  common 
seal,  or  issue  or  have  any  certificates  of  stock,  or  elect 
any  director  or  directors,  or  other  officer,  or  hold  any 
meeting  for  that  purpose,  or  for  the  transaction  of  any 
other  business,  as  a  body  corporate,  or  purchase,  receive, 
hold,  transfer,  sell  or  convey,  any  property,  real  or  per- 
sonal, in  the  name  of  the  Bockland  Manufacturing  Com- 
pany on  the  Brandywine,  or  do  any  other  act,  matter  or 
thing,  from  which  their  acceptance  of  the  said  act  of  in- 
corporation can  be  legally  and  properly  inferred ;  and 
that  neither  under  the  said  act  of  incorporation,  nor 
under  any  other  act  of  the  Legislature  of  the  State  of 
Delaware,  did  any  body  corporate  or  politic,  using  the 
name  of  the  Rockland  Manufacturing  Company  on  the 
Brandywine,  composed  of  any  persons  whatever,  exist  in 
the  lifetime  of  the  said  William  Young,  or  at  his  death." 

The  bill  charged  that,  inasmuch  as  there  had  been  no 
acceptance  of  the  charter  and  no  corporation  known  as 
the  Rockland  Manufacturing  Company  on  the  Brandywine, 
legally  created,  the  trusts  of  the  will  of  John  Young,  de- 
ceased, for  the  conveyance  of  the  property  therein  described 
to  such  corporation  had  failed ;  and  that  the  same  was  held 
by  the  trustees  for  the  heirs  at  law  of  the  testator,  being 
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eight  in  number,  of  whom  William  W.  Young  and  John 
E.  Young  were  two,  being  each  entitled  to  one  equal  eighth 
part  of  the  property  80  devised  in  trust.  The  bill  alleged 
that  the  fixtures,  machinery,  utensils,  stock  and  effects, 
valued  at  $79,208.10,  had  been  wholly  worn  out  in  use, 
consumed  or  destroyed.  It  prayed  that  the  trustees  might 
be  decreed  to  convey  to  the  complainant,  as  assignee  of 
William  W.  Young  and  John  E.  Young,and  for  the  benefit 
of  his  creditors,  the  one  equal  eighth  part  of  the  real  estate, 
and  to  account  with  him  for  a  like  share  of  the  rents,  profits 
and  issues  thereof,  which  h^d  accrued  since  the  death  of 
William  Young ;  also,  that  they  should  pay  to  him  the 
equal  eighth  part  of  w)iat  was  the  value  of  the  fixtures, 
machinery,  utensils,  stock  and  effects  at  the  death  of  Wil- 
liam Young,  with  interest  thereon. 

The  answers  of  the  defendants  insisted  that  an  express 
acceptance  in  writing  of  the  charter,  not  being  required 
by  its  termSfWas  not  requisite  for  vesting  the  corporate  fran- 
chise in  William  Young  and  his  associates,  but  that  they 
were  by  the  charter  itself  invested  with  corporate  capacity 
and  powers  in  proesenti  and  unconditionally ;  that  they  did 
in  fact  organize  under  the  charter ;  and  the  answers  set 
forth  in  detail  the  organization  and  corporate  acts  and 
transactions  of  the  corporation,  as  they  are  above  recited  ; 
and  the  answers,  therefore,  insisted  that  the  conveyance  of 
the  real  estate  in  controversy,  and  the  assignment  of  the 
fixtures,  machinery,  utensils,  stock  and  efiects  by  the  trus- 
tees, under  the  will  of  William  Young,  deceased,  to  the 
Rockland  Manufacturing  Company,  as  a  corporation,  were 
valid  and  effectual,  and  that  no  title  to  said  estate  passed 
to  the  heirs  at  law  of  the  said  William  Young,  deceased, 
and  to  the  said  William  W.  Young  and  John  E.  Young, 
as  two  of  such  heirs  at  law,  according  to  the  case  made  by 
the  bill. 

The  answers  further  set  forth  several  other  equitable  de- 


182  Logan  v.  McAllister. 


Argament  for  complainant. 


fences  against  the  prayer  of  the  bill ;  but  these,  although 
much  relied  on  by  the  defendants,  and  fully  argued  on  both 
sides,  did  not  enter  into  the  consideration  of  the  Chancel- 
lor and  need  not  be  here  stated. 

A  large  body  of  evidence  was  taken  on  both  sides,  which 
so  far  as  it  is  material,  is  sufficiently  set  forth  in  the  opinion 
of  the  Chancellor. 

The  cause  came  before  tlje  Chancellor  at  the  September 
Term,  1868,  for  a  hearing  upon  the  bill,  answers,  exhibits 
and  depositions.  The  argument  embraced  many  questions 
arising  out  of  the  case  as  made  by  the  bill  and  answers  ; 
but  it  is  deemed  necessary  to  report  only  so  much  of  it  as 
relates  to  the  question  on  which  the  case  finally  turned,  viz  : 
— whether  the  Rockland  Manufacturing  Company  on  the 
Brandywine  ever  had  a  corporate  existence. 

G,  B.  Bodney  and  W.  H,  BogerSj  for  the  complainant. 

The  main  question  is,  whether  the  charter  of  the  Rock- 
land Manufacturing  Company  was  ever  so  accepted  as  to 
make  it  a  corporation  previous  to  William  Young's  death 
in  1829.  We  do  not  insist  that  a  formal  acceptance  in 
writing  is  necessary.  The  acceptance  may  be  by  actSy  but 
it  must  be  by  corporate  acts — by  acts  of  the  body  incorpo- 
rated. Aug.  ^  Ames  on  Corp.  78 ;  sec.  83.  And  these  acts 
must  be  direct  and  unequivocal,  consistent  with  no  other 
hypothesis  but  that  of  corporate  existence.  The  acts  relied 
on  in  this  case  are  not  of  that  character.  The  fact  that  the 
charter  was  one  applied  for  is  of  no  effect :  for  the  appli- 
cation was  made  by  William  Young  alone,  not  by  those 
who  were  to  become  corporators.  It  was  for  them,  and  not 
for  him  alone,  to  accept.  Other  acts  following  the  grant 
of  the  charter,  such  as  the  procuring  of  a  seal,  Ac,  were 
also  by  William  Young  alone,  and  were  acts  preparatory 
or  tending  to  perfect  the  incorporation,  but  were  not  alone 
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effectual.  There  is  no  evidence  of  the  use  of  the  seal  until 
1842.  The  procuring  of  it  is  evidence  only  of  an  intention  to 
organize.  There  is  no  sufficient  proof  of  an  organization 
by  stockholders,  of  the  election  and  meetings  of  directors, 
of  the  creation  of  a  capital  stock,  of  the  adoption  of  by- 
laws, Ac.  It  is  proved  that  the  old  firm  gave  notice  of  its 
dissolution,  and  assumed  the  name  of  the  Rockland  Man- 
ufacturing Company  ;  that  in  this  name  it  kept  its  accounts, 
gave  orders  and  transacted  its  business  ;  but  all  this  shews 
only  a  change  of  partnership  name  and  not  an  incorpora- 
tion. Except  in  name,  the  business,  during  William 
Young's  lifetime,  was  conducted  precisely  as  before  the 
charter  was  granted.  After  Young's  death  no  organiza- 
tion could  be  effected.  The  grant  was  to  him  and  his  asso- 
ciates. By  his  death  an  integral  part  of  the  contemplated 
corporation  was  lost.  Bex  vs.  Fa^ssmore,  3  T.  R.  97.  Aside 
from  this  incapacity  to  oraranize,  resulting  from  the  death 
of  William. Young,  the  non-user  of  the  corporate  powers 
for  so  many  years  prior  to  the  execution  of  the  deed  from  the 
trustees,  under  his  will,  was  evidence  of  a  surrender,  and 
incapacitated  the  Company  from  taking  under  the  deed  as 
a  corporation.  19  Johns  JR.  456,  The  result  of  the  case 
is,  that  at  the  date  of  the  deed  from  the  trustees  under 
William  Young's  will  there  was  no  corporation  capable  of 
taking  under  it,  and  that  the  trustees  still  hold  the  property 
in  controversy  for  his  heirs  at  law,  among  whom  were 
William  W.  Young  and  John  E.  Young,  to  whose  shares 
the  complainant  is  entitled,  as  their  assignee  under  the  in- 
solvent law. 

* 
J.  A.  Bayard  and  D.  M.  Bates,  for  the  defendants. 

The  allegation  of  the  bill  that  at  the  date  of  the  convey- 
ance of  the  property  in  controversy  to  the  Rockland  Man- 
ufacturing Company,  no  such  corporation  existed,  is  vital 
to  the  complainant's  claim.     What  then  is  essential  to  a 
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corporate  existence  ?  Two  things  only,  viz  :  corporators 
and  a  franchise  vested.  Under  the-grant  of  a  charter  the 
franchise  is  vested  when  the  corporators  are  ascertained. 
Usually,  certain  acts  are  to  be  done  by  the  corporators,  in 
order  to  ascertain  in  whom  the  franchise  is  to  vest,  and  the 
company  does  not  exist  until  those  acts  are  performed ; 
but  where  the  charter  itself  ascertains  in  whom  the  fran- 
chise is  to  vest,  the  Company  exists  as  a  corporation  from 
the  date  of  the  charter.  In  such  case  no  acceptance  is 
necessary,  other  than  what  is  inferred  from  the  application 
made  for  the  charter,  from  its  beneficial  character  and  from 
the  use  of  it. 

In  this  case,  the  charter  ascertained  the  corporators,  de- 
scribing them  as  *'  William  Young  and  his  associates/' 
the  associates  being  William  W.  Young  and  Isaac  Bannis- 
ter. It  not  only  ascertained  the  corporators,  but  supplied 
an  immediate  organization,  by  naming  directors  and  pro- 
viding for  their  succession.  Nothing  then  was  wanting 
but  for  the  corporators  to  exercise  the  franchise  vested  in 
them,  which  they  proceeded  to  do;  and  this,  especially 
connected  with  the  prior  application  for  it  and  its  benefi- 
cial character,  was  an  acceptance.  10  Wend,  R.  266; 
AngeU  ^  Ames  on  Corp.  69 ;  12  Wheat.  R,  71 ;  11  Maine  R. 
227;  16  J6.  224. 

With  respect  to  the  acts  of  William  Young  and  his  as- 
sociates, relied  on  by  us  as  shewing  an  acceptance,  they 
are  of  great  number,  being  such  as  would  not  have  been 
lawful  but  for  the  charter,  and  therefore  are  conclusive  of 
the  intent  to  act  under  it.  The  old  Company  was  dissolved, 
public  notice  given  that  thereafter  the  business  would  be 
conducted  by  the  Rockland  Manufacturing  Company,  as  a 
rorporcftion J  o&cers  were  elected,  a  seal  procured,  new  books 
opened,  the  capital  of  William  Young  transferred  on  the 
books  and  an  equitable  title  to  the  real  estate  made  by  con- 
tract, to  be  executed  by  deed,  after  survey.    Certificates  of 
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stock  were  not  issued ;  but  these  are  only  evidence  of  title 
to  stock  and  are  not  essential  to  the  corporate  existence. 
Meetings  of  directors  and  stockholders  were  seldom  held, 
because  of  the  limited  number  of  corporators,  requiring 
less  formality  of  action.  But  through  William  Toung^s 
lifetime,  and  long  after,  the  business  was  extensively  and 
wholly  conducted  in  the  corporate  name.  It  is  proved  also 
that  the  complainant  for  a  number  of  years  dealt  with  the 
corporation,  was  employed  by  it,  was  a  witness  in  suits 
against  it,  and  himself  sued  the  Company  as  a  corporation. 

Farther,  a  supplement  to  the  charter,  passed  in  1847, 
affords  a  clear  legislative  recognition  of  the  prior  exist- 
ence of  this  corporation;  and  this  is  conclusive,  because 
the  question  of  corporate  existence  is  one  between  the 
corporators  and  the  State.     1  Humph.  Term.  Rep.  889. 

The  corporate  exi8itence,once  established,  must  be  taken 
to  have  continued  until  terminated  either  by  limitation, 
by  repeal,  by  forfeiture  judicially  determined,  by  surrender 
or  by  loss  of  the  power  of  succession,  none  of  which  modes 
of  dissolution  is  alleged  or  proved.  A  mere  temporary 
non-user  of  corporate  powers  is  no  evidence  of  a  surrender 
of  the  franchise.  See  Ang.  ^  Ames  on  Corp.  740,  where  the 
case  cited  from  19  Johns  M.  456,  is  explained. 

Harrington,  Chancellor. — On  the  principal  question 
raised  in  the  case,  I  am  of  opinion  that  the  Rockland 
Manufacturing  Company,  on  the  Brandywine  River,  had 
a  legal  existence,  under  the  charter  of  February  8, 1825, 
and  the  supplement  of  January  5, 1847,  by  legislative  grant, 
acceptance  and  action,  so  far  as  action  under  the  grant  was 
necessary  and  proper  for  the  objects  of  the  incorporation, 
and  under  the  circumstances  surrounding  the  parties  in 
interest.  This  acceptance  of  the  charter,  and  action  under 
it,  were  of  such  public  notoriety  as  to  sustain  the  legal 
24 
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character  of  this  Company  as  a  corporation  and  give  it 
force,  not  only  amongst  the  corporators  and  those  interest- 
ed in  the  Company,  but  with  the  public.  The  act  was 
applied  for,  as  it  appears  from  the  exhibits  and  from  the 
public  journals  of  the  legislature,  by  William  Young,  then 
the  proprietor  of  a  large  manufacturing  establishment  on 
the  Brandywine.  It  incorporates  the  said  William  Young, 
and  such  others  as  were  or  might  be  associated  with  him 
for  the  purpose  of  carrying  on  the  business  of  manufac- 
turing woolen  and  cotton  goods,  and  machinery,  at  Rock- 
land on  the  Brandywine ;  and  it  appoints,  as  directors  of 
the  Company  then  incorporated,  until  the  first  annual 
meeting,  and  until  others  should  be  appointed  and  should 
act,  William  Young,  William  Wallace  Young,  John 
McAllister,  Sr.,  John  McAllister,  Jr.,  and  Isaac  Bannister. 

What  remained  to  make  this  an  existing  corporation  ? 
The  assent  of  the  person  or  persons  incorporated,  their 
acceptance  and  concurrence  must  doubtless  exist.  The 
Legislature  cannot  confer  a  corporate  existence  on  a  here- 
tofore dead  body,  which  will  not  receive  such  vitality ;  but 
the  fact  of  seeking  such  corporate  existence,  as  well  as  the 
subsequent  exercise  of  corporate  powers,  is  evidence  of  an 
acceptance  of  the  legislative  grant.  Proof  of  both  of 
these  exist  in  this  case,  satisfactory  in  itself,  though  not 
very  full ;  as  the  circumstances  surrounding  this  corpora- 
tion did  not  often  require  a  very  formal  exercise  of  powers 
in  the  usual  manner  of  corporate  action.  Being  the  change 
of  a  partnership  into  a  company,  acting  in  a  new  capacity 
but  much  through  the  same  agents,  the  proof  of  this  char- 
acter would  not  be  so  easy  and  obvious,  as  in  the  estab- 
lishment of  a  new  business,  whether  as  a  partnership  or  a 
corporation.  The  grant  of  corporate  powers  was  applied 
for  by  William  Young :  it  was  made,  and  it  was  compe- 
tent to  the  legislature  to  make  it,  to  William  Young,  with 
or  without  associates.  Persons  were  named  in  it  to  repre- 
sent and  carry  on  the  corporation  until  others  should  be 
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chosen ;  and  the  corporate  franchise  was  thus  vested,  in- 
asmuch as  the  persons  in  whom  it  should  vest  were  thus 
lawfully  ascertained.  These  preliminaries,  su£Scient  in 
themselves  to  establish  a  corporate  existence,  were  followed 
by  public  notice,  organization,  the  election  of  a  president 
and  other  oflScers,  a  formal  transfer  of  the  capital  of  Wil- 
liam Young  to  the  Company,  and  an  agreement  to  convey 
the  real  estate  which  was  to  form  a  part  of  the  corporate 
property.  This  conveyance  was  directed  by  the  will  of 
William  Young  to  be  made,  according  to  the  intent  and  to 
carry  out  the  objects  of  the  incorporation ;  and  it  was 
made,  accordingly,  by  the  executors  and  trustees  on  the 
29th  of  June,  1842. 

The  case  made  by  the  bill  and  answer,  as  agreed  in  the 
arguments,  presents  this  as  a  preliminary  question  of  vital 
importance  to  the  cause,  and  the  decision  of  which,  on  the 
opinion  which  has  been  already  expressed  as  to  proof  of 
the  legal  existence  of  the  Rockland  Manufacturing  Com- 
pany, covers  the  whole  case.  It  is  not  important,  there- 
fore, nor  proper,  that  I  should  express  any  opinion  as  to 
the  several  other  points  raised  by  the  defendants  in  this 
cause,  considering  as  I  do  that  the  securities  and  deeds 
under  which  the  defendants  hold  the  property  through 
that  Company  are  valid,  and  that  the  claim  of  the  com- 
plainant, as  the  assignee  of  William  W.  Young  and  John 
Evans  Young,  is  invalid.  The  bill  is,  therefore,  dismissed 
with  costs. 
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Sussex  Delaware  Davis,  bt  al. 

vs. 
Peter  A.  Browne. 

^ew  CasOe,  Feb.  T.  1869. 

Upoa  a  bill  filed  against  a  trustee,  charging  mal-admimstration  of  the  trust 
and  threats  of  acts  which,  if  committed,  would  cause  irremediable  in- 
jury, a*receiyer  was  appointed  and  an  injunction  ordered,  on  motion, 
without  previous  notice  to  the  trustee. 

Bill  por  removal  of  a  trustee. — The  defendant  was 
executor  and  trustee  under  the  will  of  Samuel  B.  Davis, 
deceased ;  and  held,  subject  to  various  trusts  for  the  bene- 
fit of  the  testator's  children,  a  considerable  real  and  per- 
sonal estate.  The  bill  alleged  sundry  acts  of  mal-admin- 
istration  on  the  part  of  the  trustee ;  chiefly,  that  he  had 
sold  a  specific  legacy  of  stock  bequeathed  to  New  Castle 
Delaware  Davis,  one  of  the  sons ;  that  he  had  neglected 
to  pay  interest  on  a  lien  upon  a  part  of  the  real  estate,  in 
consequence  whereof  it  had  been  sold  for  the  debt ;  that 
he  had  needlessly  sold  the  family  plate  at  a  sacrifice ;  that 
he  was  speculating  in  securities  of  the  estate ;  and  that  he 
had  threatened  to  sell  a  considerable  body  of  unimproved 
land,  which  was  likely  to  appreciate  in  value,  if  held  for 
the  children.  The  bill  prayed  for  the  removal  of  the 
trustee  and  that  he  be  enjoined  from  further  interfering 
with  the  estate,  and  particularly  from  selling  the  trust 
property ;  also,  that  a  receiver  be  appointed,  and  that  the 
trustee  be  decreed  to  account. 

On  filing  the  bill  (which  was  sworn  to)  at  the  February 
Term,  1859,  Mr.  Hood,  of  Philadelphia,  as  solicitor  for  the 
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complainants,  moved  for  an  injunction,  as  prayed  for  by 
the  bill,  and  for  an  order  appointing  a  receiver. 

2).  M.  Bates,  on  behalf  of  the  defendant,  opposed  the 
motion. 


This  application  is  a  surprise.  ISot  an  intimation  has 
been  given  of  the  intention  to  file  this  bill  or  to  take  any 
proceeding  against  the  trustee.  An  application,  based 
upon  such  charges  and  of  so  serious  consequence  to  the 
trustee,  ought  not  to  be  entertained  without  notice  and  an 
opportunity  to  be  heard.  The  charges  of  the  bill  are,  in 
part,  grossly  false,  and  as  to  the  rest  susceptible  of  full  and 
satisfactory  explanation.  They  would  be  wholly  disposed 
of  by  the  answer  of  the  trustee,  which,  if  opportunity 
were  given,  could  be  filed  without  delay  ;  and  thus  the 
case  would  be  disposed  of  on  its  merits  and  without  injury 
to  any  one. 

But,  waiving  the  objection  of  want  of  notice — the  case 
presented  by  the  bill  is  that  of  mal-administration  only, 
which  is  not  of  itself  a  ground  for  the  summary  interpo- 
sition of  the  Court.  To  warrant  this  there  must  be  dan- 
ger of  loss  or  destruction  to  the  trust  fund — such  danger 
as  arises  from  the  insolvency  of  a  trustee  who  has  not 
given  security.  This  trustee  is  not  alleged  to  be  insolvent, 
and  is  well-known  to  be  wealthy ;  and,  besides,  he  has 
given  security,  on  his  appointment,  to  the  amount  of 
$50,000. 

With  respect  to  the  motion  for  an  order  to  restrain  the 
trustee  from  selling  certain  real  estate,  there  is  a  question 
involved  as  to  the  power  of  the  trustee  under  the  will  to 
sell  this  real  estate.  It  is  enough  to  say  that  if  the  will 
confers  such  power  the  Court  cannot  restrain  it ;  while  if 
no  such  power  exists,  the  order  moved  for  is  unnecessary. 
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Mr.  Hood  replied. 

ilfotice  of  these  applications  is  not  required  ^here  the 
effect  might  be,  by  putting  the  trustee  on  his  guard,  to 
cause  the  very  evil  apprehended.  8  Dan.  Ch.  Pr.  1886 ; 
2  JEden  m  Inj.  (  Waterman's  ed'n)  889,  842,  note  2,  852,  354, 
note  1,  855;  JUiddletoum  vs.  DodsweU^  18  VJw.,  Jr.y  226; 
Wmard^s  Eq.  Juris.  {N.  Y.)  842,  844,  367,  869.  The  abuses 
complained  of  are  irremediable  in  their  nature ;  and  be- 
sides, they  show,  if  true,  such  gross  unfitness  of  the  defend- 
ant for  the  trust,  as  to  call  for  the  immediate  interference 
of  the  Court. 

Habrinoton,  Chancellor. — The  ultimate  object  of  this 
bill  is  to  bring  the  executor  and  trustee  of  Samuel  B. 
Davis,  deceased,  to  an  account  of  his  trusteeship,  and  to 
prevent  his  so  administering  the  trust  as  to  defeat  the  will 
of  the  testator  and  injure  the  devisees  and  legatees. 

The  object  of  the  present  motion  is  for  immediate  action, 
before  answer,  by  injunction  and  temporary  removal  of 
the  trustee.  I  think  the  case  made  by  the  bill  sufficient 
to  ground  the  application.  It  charges  not  merely  such 
mal -administration  of  the  trust  that  it  would  be  sufficient 
to  rest  upon  the  responsibility  of  the  trustee  and  his  sure- 
ties ;  but  it  is  alleged  that  acts  are  threatened  which  might 
be  irremediable. 

I  observe  that  the  bill  is  defective  in  charging  the  de- 
fendant only  as  executor,  in  which  character  he  is  respon- 
sible to  another  tribunal.    He  should  be  charged  as  trustee. 

Mr.  Hoody  upon  leave  granted,  amended  the  bill,  accord- 
ing to  the  Chancellor's  suggestion ;  and  the  orders  moved 
for  were  then  granted.* 

*  The  reporter,  who  was  the  defendant's  counsel  in  this  case,  deems  it 
just  to  his  memory  to  state  that  the  charges  in  the  bill  were  fhlly  met  by 
his  answer  soon  afterward  filed,  in  which  he  alleged  that  the  sale  of  the 


Hayes,  Admr.  v.  Hates.  191 


Statement  of  the  case. 


Hbnbt  K.  Hayes,  administrator  c.  t,  a.,  of  John  Hayes, 

deceased, 

vs. 

John  Hayes. 

New  CoMtU,  Feb,  T.  1869. 

A  legacy,  presently  payable,  cannot  be  set  off  in  equity  against  a  debt  of 
the  legatee  to  the  estate,  not  yet  due. 

Equity  will  not  interfere  to  restrain  the  recovery  at  law  of  a  legacy,  on  the 
ground  that  the  legatee  is  indebted  in  a  bond  to  the  testator  payable 
av  a  future  day. 

Equity  will  not  interfere  to  restrain  the  legatee  from  an  action  at  law  for 
the  legacy,  on  the  ground  that  he  is  in  contempt  for  not  performing 
a  decree  made  in  another  suit  for  the  execution  of  a  new  bond,  in  lieu 
of  the  original  one  given  to  the  testator  and  since  lost. 

A  decree  against  the  legatee  for  costs  in  the  suit  to  euforce  the  execution 
of  a  new  bond,  is  no  ground  for  an  injunction  to  restrain  an  action  at 
law  for  the  legacy,  since  such  costs  could  be  set  off  in  the  action  at 
law. 

Bill  in  equity,  filed  under  the  circumstances  follow- 
ing:— 

The  defendant,  John  Hayes,  was  indebted  to  his  father, 

specific  legacy  by  him  as  executor,  was  required  for  the  payment  of  the 
testator's  debts  ;  that  he  had  paid  the  debts  to  the  extent  of  the  assets  ;  that 
the  sale  of  the  family  plate  was  with  the  approval  of  the  widow  ;  that  he 
had  not  speculated  in  any  securities  of  the  estate  but  had  faithfully  ap- 
plied all  the  assets  realized  ;  that  he  had  not  threatened  the  sale  of  the  un- 
improved land  referred  to  in  the  bill  further  than  to  express  the  opinion, 
which  he  still  held,  that  its  sale  and  the  investment  of  the  proceeds  would 
be  for  the  benefit  of  the  cestuis  que  inut ;  that, considering  the  trust  as  at- 
tended with  a  power  of  sale  under  the  will,  he  had  entertained  the  ques- 
tion of  its  expediency  ;  and  the  answer  insisted  that  the  trustee  had  in  all 
things  acted  in  good  faith.  The  trustee  dying  after  the  answer  was  filed, 
the  proceeding  dropped. 
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John  Hayes,  now  deceased,  in  his  lifetime,  in  a  judgment 
bond  for  the  real  debt  of  $1500.00,  dated  April  24th, 
1854,  payable  at  the  expiration  of  ten  years ;  the  bond 
being  executed  as  the  consideration  for  certain  real  estate 
conveyed  by  John  Hayes,  the  father,  to  the  defendant. 
John  Hayes,  the  father,  by  his  last  will,  after  making  pro- 
vision for  his  widow,  devised  all  the  residue  of  his  estate, 
real  and  personal,  to  be  equally  divided  between  his  ten 
children,  including  the  defendant.  The  complainant,  as 
administrator  c.  t.  a.,  of  the  testator,  passed,  on  the  VJth  of 
January,  1856,  an  administration  account,  showing  a  bal- 
ance in  his  hands  of  $5700.43,  distributable  under  the 
residuary  clause  of  the  will.  The  administrator  refusing 
to  pay  the  defendant  his  share  of  the  residuary  fund,  the 
latter  brought  an  action  at  law  for  such  share  on  the  ad- 
ministrator's ofELcial  bond.  This  bill  was  filed  for  an  in- 
junction to  restrain  the  action  at  law. 

The  bill  claimed  for  the  administrator  the  right  by  way 
of  equitable  set  off,  to  retain  the  defendant's  legacy,  and 
to  apply  the  same  as  a  credit  upon  the  debt  due  from  the 
defendant  to  the  testator's  estate. 

The  bill  further  alleged  as  an  equitable  defence  against 
the  action  at  law  that  the  bond  given  by  the  defendant  to 
the  testator  could  not  be  found  by  the  administrator  after 
the  testator's  death,  the  same  having  been  mislaid,  lost  or 
destroyed ;  that  the  administrator  had,  thereupon,  filed  a 
bill  in  equity  against  the  defendant  for  a  decree  to  compel 
him  to  execute  a  new  bond  in  lieu  of  the  original  one  so 
mislaid,  lost  or  destroyed ;  and  that  a  decree  to  that  effect 
had  been  made  by  the  Chancellor,  on  the  17th  of  Feb- 
ruary, 1857 — also  that  the  defendant  should  pay  the  costs 
in  the  suit  in  equity ;  that  the  defendant  had  never  exe- 
cuted a  new  bond,  pursuant  to  the  decree  of  the  Chan- 
cellor, although  requested  so  to  do ;  that  an  attachment 
for  the  non-performance  of  said  decree  had  been  issued 
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and  returned  nonest;  that  the  defendant  then  was,  and 
still  is,  a  non* resident  of  this  State,  and  cannot  be  reached 
by  the  process  of  its  courts.  The  bill  further  alleged  that 
the  defendant  had  sold  and  conveyed  away  the  real  estate 
for  the  purchase  of  which  the  bond  in  question  was  given. 

The  complainant  insisted  that  the  debt  secured  by  the 
lost  bond  being  part  of  the  testator's  assets,  the  defendant 
was  in  equitj-  bound  to  make  the  estate  secure  by  execu- 
ting a  new  bond,  in  performance  of  the  decree  of  the 
Chancellor,  before  being  permitted  to  recover  his  share  of 
the  estate,  that  being  not  a  debt  of  the  estate  but  a  gift 
from  the  testator.  Prayer^  for  an  injunction,  and  that  the 
defendant  be  compelled  to  come  to  a  settlement  with  the 
complainant,  as  administrator,  and  release  or  assign  to 
him  the  defendant's  share  of  the  residuary  estate  of  the 
testator ;  that  so  much  of  it  as  might  be  necessary  be  al- 
lowed to  the  complainant  for  his  costs  in  the  suit  in  equity, 
and  that  the  residue  be  applied  as  a  credit  against  the 
debt  due  from  the  defendant  to  the  testator's  estate. 

To  this  bill  the  defendant  demurred;  and  the  cause 
came  before  the  Chancellor,  at  the  Feb.  X-  1859,  for  a 
hearing  upon  the  demurrer. 

G.  B,  Rodney^  for  the  complainant. 

The  demurrer  is  an  admission  of  all  matters  well  pleaded 
in  the  bill ;  and  if  any  part  the  bill  shows  an  equity  the 
demurrer  fails.  Now,  the  bill  charges  that  by  the  Chan- 
cellor's decree  for  the  execution  of  a  new  bond  by  the  de- 
fendant he  was  bound  for  costs.  These  become  a  debt 
presently  due,  and  yet  it  was  not  a  defence  at  law  against 
the  suit  for  the  legacy.  This,  at  least,  is  a  ground  for 
equitable  relief.  But,  upon  the  main  question,  the  equity 
of  the  complainant  is  clear.  The  legacy  was  a  gift  from 
the  testator,  and  must  be  taken  to  have  been  made  on  this 
equitable  condition,  that  the  bond  should  be  paid  out  of 

25 


194  Hatbs,  Admr.  v.  Hates. 


Argament. 


it.  It  is  not  like  the  case  of  a  distributive  share  of  an  in- 
testate estate,  to  which  there  is  a  legal  right  under  the 
Statute  of  Distributions.  It  is  true,  that  the  bond  is  not 
yet  due;  but  it  is  none  the  less  a  debt,  only  that  it  cannot 
be  recovered  at  law.  In  Jeffs,  vs,  Woodj  2  P.  Wm's.  128,  in 
a  case  where  a  legacy  had  been  given  to  the  testator's 
debtor  ^the  Court  held  it  to  be  "very  just  and  equitable  for 
the  executor  to  say  that  the  legatee  has  so  much  of  the  as- 
sets  already  in  his  hands,  and  consequently  is  satisfied  jpro 
tanto."  That  was  a  case  arising  under  the  bankrupt  laws, 
under  which  mutual  credits  are  set  off.  Though  our 
Statute  of  set  off  refers  only  to  debts,  equity  adopts  the 
principles  of  the  statutes  of  bankruptcy  in  setting  off 
credits.  2  Kent  Com.  478,  (n);  Fothier  on  Oblig.,  117, 118. 
The  complainant's  equity  is  strengthened  by  the  consid- 
eration that  the  defendant  is  a  non-resident  of  this  State 
and  is  insolvent,  and  that  there  is  likely  to  be  no  remedy 
for  the  recovery  of  the  debt  when  it  becomes  due. 

A  further  ground  of  equity,  disclosed  by  the  bill,  is  that 
the  defendant  is  in  contempt  of  this  Court  in  not  per- 
forming the  decree  for  the  execution  of  a  new  bond ;  and 
while  in  such  contempt  he  should  not  be  allowed  the  pro- 
cess of  our  courts  for  the  recovery  of  this  legacy. 

D.  M.  BateSy  for  the  defendant. 

The  bill,  in  seeking  equitably  to  set  off  the  legacy,  now 
payable,  against  a  debt  to  the  estate  not  yet  due,  attempts 
to  vary  the  contract  of  the  parties  as  to  the  time  for  pay- 
ment of  the  bond.  Its  effect  is  also  to  delay  the  payment 
of  a  legacy  now  payable  by  law.  The  question  is,  not 
whether  a  debt  not  yet  due  is  a  debt;  but  whether  such  a 
debt  can  be  set  off.  A  debt  not  due  would  receive  its  dis- 
tributive share  in  bankruptcy;  but  it  does  not  follow  that 
a  creditor  may  sue  before  the  debt  is  due,  or,  what  is  of 
the  same  effect,  that  he  may  enforce  its  payment  by  way 
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of  set  off  before  it  is  due.  The  question  of  set  off  is  set- 
tled by  our  Statute  which  gives  the  right  to  set  off  only 
mutual  debts,  "  due  at  the  time  of  action  brought,"  Ac. 
Bev.  Code^  380.  Both  demands  are  legal  rights — the 
legacy  and  the  bond  ;  and  are  governed  by  the  Statute.  It 
is  not  a  case  of  equitable  set  off,  existing  only  in  a  court  of 
equity,  and  with  which  that  Court  may  deal,  irrespective 
of  the  Statute.  The  defence  would  be  a  defence  at  law,  if 
due ;  and  is  a  defence  nowhere  until  due. 

The  other  ground  of  equity  seeks,  by  injunction  in  this 
suit,  to  restrain  the  recovery  of  the  legacy  until  the  de- 
fendant performs  a  decree  in  another  suit.  This  is  a  new 
and  an  indirect  mode  of  enforcing  decrees.  This  Court 
can  employ  no  means  of  enforcing  its  decrees  other  than 
those  provided  by  law.  The  bond  and  the  legacy  are  to- 
tally distinct  subjects;  and  the  Chancellor  could,  with  the 
same  power  here  invoked,  restrain  a  defendant,  who  is  in 
contempt  in  a  cause  before  him,  from  suing  at  all  in  a 
coui't  of  law,  and  so  indirectly  outlaw  him.  Oar  laws  and 
practice  know  no  such  power. 

As  to  the  costs  in  the  former  suit,  the  administrator 
could  have  set  them  off  in  the  suit  at  law  for  the  legacy ; 
for  they  were  a  debt  due  to  the  estate. 

Harrington,  Chancbllor. — The  question  presented  is, 
whether  there  is  any  equitable  power  to  prevent  a  party 
irom  collecting,  at  law,  a  debt  due  him  because  he  owes  to 
the  defendant  a  debt  not  due,  and  which  the  defendant 
may  not  be  able  to  collect  when  it  is  due,  if  this  fund  is 
not  stayed  in  his  hands. 

There  is  another  question,  growing  out  of  the  loss  of 
the  evidence  of  the  debt,  and  proceedings  in  this  Court  to 
supply  that  evidence ;  the  defendant  being  in  contempt  for 
not  re-executing  a  bond,  according  to  the  decree  of  this 
Court,  and  also  for  non-payment  of  costs  incurred  in  that 
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proceeding.  It  was  also  argued  that  the  costs  are  a  debt 
now  due  to  the  complainant,  which  pro  tanto  should  pre- 
vent or  stay  proceedings  at  law  against  him  for  the 
legacy. 

Both  points  involve  the  question  of  set  off;  the  former 
of  a  debt  not  due,  the  latter  of  a  debt  due,  if  the  costs  have 
been  paid  by  complainant;  but  which,  in  that  case,  the 
defendant  contends  would  be  a  set  off  at  law ;  and  that, 
therefore,  it  is  no  ground  of  injunction  here. 

In  Jeffs,  vs.  Woody  et  al,  the  Master  of  the  Kolls,  while 
owning  that  it  was  against  conscience  that  A.  should  be 
demanding  a  debt  against  B.  to  whom  he  is  indebted  in  a 
larger  sum  and  would  avoid  paying  it,  expresses  merely  a 
doubt  whether  an  insolvent  person  may,  in  equity,  recover 
against  his  debtor,  to  whom  he,  at  the  same  time,  owes  a 
greater  sum ;  but  there  is  no  necessity  to  go  the  length  of 
establishing,  as  a  principle  of  equity,  that  chancery  will  ar- 
rest proceedings  at  law  for  the  recovery  of  a  debt  due  and 
recoverable  there  on  the  ground  that  the  plaintiff  owes  the 
defendant  a  sum  not  yet  due,  the  payment  of  which  he 
may  evade,  if  permitted  to  recover  in  his  suit  at  law.  The 
law  of  set  off  as  applicable  to  such  demands  is  in  this  re- 
spect the  same  in  both  courts.  Applied  to  such  a  case,  it 
would  be  to  anticipate  the  payment  of  a  debt  not  due  and 
to  prevent  the  collection  of  a  debt  which  by  the  contract 
of  the  parties  is  due  and  collectible.  If  there  could  be  any 
question  of  this  equity,  where  the  aid  of  a  court  of  equity 
is  asked  to  enforce  the  demand,  I  think  there  is  none  to 
justify  one  in  enjoining  proceedings  at  law,  either  on  the 
ground  of  equitable  set  off  or  as  a  means  of  enforcing 
obedience  to  a  former  decree  of  the  Court  in  reference  to 
costs.  I  do  not  doubt  that  these  costs,  if  paid  by  this 
complainant,  would  be  a  set  off  at  law  to  an  action  for  the 
distributive  share  of  the  defendant,  who  by  the  Chancel- 
lor's decree  is  made  responsible  for  them. 
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Demurrer  allowed,  injunction  dissolved  and   bill  dis- 
missed with  costs. 

Decree  affirmed  by  the  Court  of  Errors  and  Appeals  at 
the  June  T.  1869.     The  case  on  appeal  is  not  reported. 


In  r6,  Estate  of  Dr.  Qborgb  Stevenson,  deceased. 

New  Castle,  Feb,  T.  1869. 

Equitable  conversion  of  real  estate  by  testamentary  direction  for  sale — 
how  far  direction  must  be  unqualified. 

The  testator,  after  devising  his  mansion  house  to  his  widow  for  life,  pro- 
vided thus  : — '^  It  is  iny  desire  that  after  the  decease  of  my  wife  (or 
sooner  if  she  should  desire  it)  my  dwelling  house,  &c.,  should  be  sold 
by  my  executors,  hereinafter  named,  with  the  approbation  of  the  Chan- 
cellor or  an  Orphans  Court,  and  the  proceeds  equally  divided  among 
all  my  children  now  living,  or  their  legal  representatives."  HM,  that 
the  real  estate  was  equitably  converted  from  the  death  of  the  testator. 

Petition  by  trustee  for  instructions. — Dr.  George 
Stevenson,  by  his  last  will  and  testament,  made  in  the  year 
1828,  after  devising  his  mansion-house  and  grounds  to  his 
wife,  for  her  natural  life,  further  provided  as  follows,  viz : 
"  It  is  my  desire  that  after  the  decease  of  my  wife  (or 
sooner  if  she  should  desire  it)  my  dwelling  house  and 
ground  adjacent  to  it,  in  Wilmington,  should  be  sold  by 
my  executors  hereinafter  named,  with  the  approbation  x>f 
the  Chancellor  or  an  Orphans  Court,  and  the  proceeds 
equally  divided  among  all  my  children  now  living,  or  their 
legal  representatives." 
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The  testator,  at  his  decease,  left  to  sarvive  him  eight 
children  and  two  grandchildren,  the  children  of  a  deceased 
daughter.  After  his  death,  and  daring  the  life-time  of  the 
widow,  Maria  Stevenson,  two  of  the  testator's  children 
died  intestate,unmarried  and  without  issue ;  that  is,Francis 
Stevenson,  one  of  said  children,  died  October  9th,  1832, 
and  Joseph  B.  Stevenson,  another  of  said  children,  died 
December  18th,  1853.  The  widow  of  the  testator  died 
July  19th,  1857. 

After  the  death  of  the  widow,  the  executor,  James 
Rogers,  Esq.,  with  the  approbation  of  the  Chancellor,  sig- 
nified by  an  order  for  sale  granted  at  the  Sept.  T.  1857, 
proceeded  to  sell  the  mansion  house  and  premises  of  the 
testator,  in  execution  of  the  direction  of  his  will,  and  at 
the  Feb.  T.  1858,  made  return  of  the  sale,  which  was  ap- 
proved, and  the  proceeds  ($22,020.26)  after  deducting  ex- 
penses, were  ordered  to  remain  in  the  hands  of  the  execu- 
tor, for  distribution  under  the  will. 

At  the  Feb.  T.  1859,  the  executor  by  his  petition,  repre- 
senting the  facts,  prayed  the  instruction  of  the  Chancellor 
touching  the  distribution  of  those  shares  of  the  fund  which 
would  have  been  taken  by  Francis  Stevenson  and  Joseph 
B.  Stevenson,  had  they  been  living  at  the  period  of  distri- 
bution. Of  the  children  of  the  testator  the  eldest  son.  Dr. 
Henry  Stevenson,  was  the  child  of  a  former  wife ;  all  the 
rest  being  children  of  the  testator's  widow.  It  was  claimed 
by  the  heirs  of  Dr.  Henry  Stevenson  (also  now  deceased) 
that  the  shares  of  the  two  children  of  the  testator, *who 
had  died  intestate^  and  without  issue  in  the  widow's  life- 
time, and  before  the  period  fixed  for  the  sale  of  the  man- 
sion house,  had  descended  from  them,  as  real  estate,  to  all 
their  surviving  brothers  and  sisters,  including  the  eldest 
brother  of  the  half  bloo<I,  he  being  of  the  blood  of  the 
common  ancestor,  from  whom  the  estate  was  derived.  On 
the  other  hand,  it  was  claimed  that  the  direction  for  sale 
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worked  an  eqaitable  conversion  of  the  premises  in  the  life- 
time of  the  widow,  so  that  the  shares  of  the  deceased  chil- 
dren passed,  as  personal  estate,  to  their  executors  or  ad- 
ministrators. 

Accompanying  the  petition  of  the  executor  for  instruc- 
tions, there  were  filed  concurrent  petitions  of  all  the  par- 
ties interested,  submitting  to  the  decree  of  Chancellor  their 
rights  in  the  premises. 

W.  H.  Rogers ^ioT  the  representatives  of  Henry  Stevenson. 

To  eflfect  an  equitable  conversion,  the  will  must  direct 
a  sale  absolutely,  without  any  qualification,  irrespective  of 
all  contingencies  and  not  subject  to  any  discretion.  Leigh 
^  DalzeU  on  Oonv.  15 ;  NeioL  on  Cont.  54 ;  2  Kent  Com.  280 
(n);  2  Sto.  Eq.  Jur.  1214 ;  Wheldale  vs.  Partridge ^  5  Ves.  Jr. 
388,  8  Ves.  Jr.  227 ;  Wright  vs.  Trustees  of  M.  E.  Church, 
1  Hoff.  N.  Y.  Rep.  208 ;  Clay  vs.  Hart,  7  Dana's  Rep.  11 ; 
Henry  vs.  McCloskey^  9  Watts  Rep.  145;  Negley's  appeal,  1 
Harris'  Rep.  260;  Blight  vs.  Bank,  10  Barr's  Rep.  181.  A 
mere  power  to  sell  or  purchase  does  not  change  the  nature 
of  property  or  the  course  of  its  descent.  1  Jarm.  on 
Wills,  529. 

The  present  case,  even  giving  to  the  testator's  expressed 
desire  the  force  of  a  direction,  is  at  most  but  a  power,  and 
its  exercise  subject  to  contingencies.  During  the  life-time 
of  the  widow  the  sale  was  contingent  upon  her  desire ;  and 
after  her  death  it  depended  upon  the  discretion  of  the 
Chancellor.  Until  this  discretion  was  exercised  there  could 
be  no  conversion.  Meanwhile,  by  the  death  of  the  two 
children  their  shares  descended  as  real  estate.  9  Watts. 
R.  1  46. 

D.  M.  Bates,  for  the  other  parties  interested. 

It  is  settled  that  a  testator's  expressed  desire  is  a  direc- 
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tion.  It  was,  evidently,  not  the  testator's  intention  to 
make  the  fact  of  sale,  whether  or  not  it  should  be  made 
at  all,  contingent  upon  the  Chancellor's  approval,  but  only 
to  require  his  supervision  and  judgment  with  respect  to 
the  time  and  terms,  as  a  security  against  a  sale  being  made 
at  an  improper  time  or  for  an  inadequate  price.  The  pur- 
pose of  the  testator  to  sell  was  positive,  and  the  direction 
in  that  respect  unqualified.  This  brings  the  case  within 
the  established  doctrine  of  equitable  conversion.  WU- 
liams  on  ExWs,  551.  The  rule  is  fully  discussed  in  Fletcher 
vs.  Ashbumer^  1  Bro,  Ch.  Rep.  497. 

The  Chancellor,  after  holding  the  case  under  conside- 
ration, expressed  the  opinion  that  the  direction  for  sale 
was  sufficiently  unqualified  to  work  an  equitable  conver- 
sion of  the  fund  from  the  death  of  the  testator ;  and  its 
distribution  was  decreed  accordingly. 


Thomas  Titus,  Executor  of  Re  v.  Henrt  White,  deceased, 

vs. 

John  Henry  McLanahan,  Yblverton  McLanahan,  Sarah 
Anne  McLanahan,  Jambs  Reed  and  Sally  E.,  his  wife, 
John  D.  White,  Edward  White  and  B[ing  V.  D. 
White. 

New  CaaiUj  Feb.  T.  1S69. 

Beqnest  of  a  part  of  the  sum  due  upon  an  obligation  to  the  testator,  hdd 
to  be  a  specific  legacy ;  and  that,  upon  the  insolvency  of  the  debtor, 
the  legatees  are  not  entitled,  in  equity,  to  have  the  legacy  paid  out  of 
the  general  assets. 

Bill  of  Interpleader.— This  bill  was  filed  by  the  ex- 
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ecator  of  the  last  will  and  testament  of  Rev.  Henry  White, 
deceased,  for  instractions  touching  the  construction  of  a 
bequest  to  three  of  his  grandchildren,  viz:  John  Henry 
McLauahan,  Yelverton  McLanahan  and  Sarah  Anne  Mc* 
Lanahan.     The  bequest  was  as  follows : — 

"/tew.  8rf.  Whereas  my  son  John  F.  J.White  is  indebted 
to  rae  on  two  several  obligations  in  ray  favor,  both  dated 
September  2l8t,  1847,  one  being  for  the  real  debt  of  three 
thousand  seven  hundred  and  ninety-two  dollars  and  ninety 
cents,  and  the  other  for  two  thousand  two  hundred  and 
forty-one  dollars,  with  interest  from  those  dates,  it  is  my 
will,and  I  hereby  forever  release  and  discharge  my  said  son 
John  F.  J.  White,  his  executors  and  administrators,  of  and 
from  the  payment  of  the  first  named  obligation  for  three 
thousand  seven  hundred  and  ninety-two  dollars  and  ninety 
cents,  with  all  the  interest  accrued  thereon  at  my  death  ; 
and  I  also  release  and  discharge  my  said  son,  his  executors 
or  administrators,  of  and  from  the  payment  of  one  equal 
fourth  part  of  the  principal  and  interest  which  shall  be  due 
and  unpaid  upon  the  second  named  obligation  for  two 
thousand  two  hundred  and  forty-one  dolIars,at  my  decease ; 
he  remaining,  however,  liable  to  pay  the  other  three- 
fourth  parts  of  the  principal  and  interest  of  the  last  named 
obligation,  as  hereinafter  directed.  And  with  respect  to 
the  said  three-fourth  parts  of  the  principal  and  interest 
which  shall  be  unpaid  upon  the  said  last  named  obliga- 
tion, at  my  decease,  I  give  and  bequeath  the  same  to  my 
three  grandchildren,  the  children  of  ray  deceased  daughter, 
Elizabeth  R.  McLanahan,  viz:  John  Henry,  Yelverton 
and  Sarah  Anne,  equally  to  be  divided  among  them;  pro- 
videdy  that  if  any  one  or  more  of  my  said  grandchildren 
shall  die  under  the  age  of  twenty-one  years,  without  leaving 
lawful  i8sue,then  the  share  which  would  have  been  taken  by 
any  such  deceased  grandchild  shall  vest  in  the  survivors, 
equally  to  be  divided  between  them.  I  direct  that  pay- 
ment of  the  said  three-fourth  parts  of  the  last  named  obli- 
26 
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gation  bv  my  son  John  F.  J.  White  shall  not  be  enforced 
otherwise  than  in  three  equal  annual  instaUments,the  first 
to  be  payable  at  the  expiration  of  one  year  after  my  death. 
If,  at  my  decease,  any  of  said  grandchildren  should  be 
nnder  age,  I  direct  that  the  share  of  such  grandchild  or 
grandchildren  shall  be  receivable  by  a  guardian  or  guar- 
dians of  such  grandchild  or  grandchildren,  who  shall  keep 
the  same  invested  in  good  securities,  together  with  the  in- 
terest accruing  thereon ;  and  upon  the  arrival  of  said 
grandchild  or  grandchildren,  or  either  of  them,  at  twenty- 
one  years,  shall  pay  to  him  or  her,  his  or  her  share,  as 
aforesaid ;  or,  upon  the  death  of  either  under  age  and 
without  issue  living  at  his  or  her  decease,  shall  pay  the 
same  to  and  among  the  survivors  of  said  grandchildren, 
equally  as  before  provided.  I  expressl}'  direct  that  no  part 
of  any  money  to  which  my  said  grandchildren  shall  be- 
come entitled,  under  my  will,  shall  come  into  the  hands 
of  their  father,a8  guardian,  by  loan  or  otherwise.  I  also  di- 
rect that  if  my  son  John  F.  J.White  shall  make  any  charge 
or  claim  against  my  said  grandchildren,  or  either  of  them, 
for  any  matter  or  thing  previous  to  the  death  of  their 
grandmother,  Lucy  McLanahan,  such  charge  or  claim 
shall  be  deducted  from  the  amount  above  released  to  him 
upon  said  obligations;  and  he  shall  be  liable  to  pay  the 
amount  of  such  charge  or  claim,  in  addition  to  what  he 
would  otherwise  be  liable  to  pay  upon  said  obligations. 
The  first  named  obligation  I  direct  my  executor  to  de- 
liver up  cancelled  to  the  said  John  F.  J.  White,  upon  his 
releasing  any  and  all  claim  or  charge  against  my  said 
grandchildren  as  aforesaid;  and  the  second  obligation  I 
direct  my  executor  to  assign  and  deliver  to  the  said  grand- 
children, or  their  guardian  or  guardians,  as  the  case  may 
be." 

The  will  in  question  further  devised  and  bequeathed  all 
the  residue  of  the  testator's  estate  to  four  other  of  his 
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grandchildren,  viz  :  Sally  Elizabeth  White,  wife  of  James 
Reed,  John  D.  White,  Edward  White  and  King  V.  D. 
White. 

The  bill  alleged  that,  pursuant  to  the  direction  of  the 
will,  the  executor  had  assigned,  by  a  written  indorsement, 
and  had  delivered  the  obligation  of  John  P.  J.  White  for 
$2241.00,  in  the  will  mentioned,  unto  John  Henry  Mc- 
Lanahan,  and  to  the  guardians  of  Yelverton  McLanahan 
and  Sarah  Anne  McLanahan  respectively ;  that  he  had 
proceeded  to  settle  the  estate  of  the  testator,  and  was  about 
to  pass  his  final  testamentary  account ;  that  there  would 
remain  in  his  hands  an  unappropriated  balance  of  about 
$3000.00;  that  since  the  assignment  and  delivery  of  the 
said  obligation  of  John  P.  J.  White  to  the  legatees,  for 
whose  benefit  the  same  was  bequeathed,  it  had  been  dis- 
covered that  the  said  John  F.  J.  White  was  wholly  insol- 
vent, and  that  he  was  so  insolvent  at  the  time  of  such  as- 
signment; and  no  part  of  said  obligation  could  be  recovered 
from  him ;  that  the  parties  to  whom  such  assignment  was 
made  now  claimed  to  be  paid  out  of  the  estate  of  the  tes- 
tator a  sum  equal  to  that  portion  of  the  sum  due  on  said  ob- 
ligation bequeathed  to  them  by  the  testator ;  which  claim, 
if  allowed,  would  diminish  pro  tanto  the  present  unappro- 
priated balance  otherwise  payable  to  the  residuary  legatees ; 
whereas,  the  residuary  legatees  insisted  that  the  bequest 
to  the  said  John  Henry,  Yelverton  and  Sarah  Anne  was 
a  specific  bequest,  such  as  did  not  entitle  them,  upon 
failure  to  recover  it,  to  be  reimbursed  out  of  the  general 
estate.     The  bill  prayed  the  instruction  of  the  Court: 

The  answer  of  John  Henry  McLanahan  and  of  Elijah 
G.  and  Sarah  A.  McLanahan  by  their  guardians,  admitted 
generally  the  facts  stated  in  the  bill;  but  alleged  that  the 
assignment  by  the  executor  to  them  of  the  obligation  of 
John  P.  J.  White  was  transmitted  by  mail  and  was  not 
formally  delivered  and  accepted ;  that,  having  heard^  by 
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rumor,  of  the  precarioas  financial  condition  of  eaid  White, 
these  defendants  refused  to  return  to  the  executor  a  re- 
lease on  account  of  their  legacy,  as  they  were  requested 
to  do,  but  sent  to  him  a  bare  acknowledgment  of  the  re- 
ceipt of  the  paper.  These  defendants  insisted  that  the 
intent  of  the  testator,  who  was  their  grandfather,  was  to 
bequeath  to  them  something  really  beneficial ;  and  that, 
upon  a  just  construction  of  the  said  bequest,  so  as  to 
effectuate  the  true  purpose  of  the  testator,  it  should  be 
held  to  be,  not  a  specific  legacy  in  a  technical  sense,  but  a 
legacy  of  quantity  in  the  nature  of  a  specific  legacy,  that 
is  to  say,  of  so  much  money  charged  upon  a  particular 
fund  as  a  convenient  means  of  payment,  which  failing,  the 
legacy  ought,  in  equity,  to  be  made  up  out  of  the  general 
assets. 

The  answer  of  the  defendants,  James  Heed  and  wife, 
John  D.  White,  Edward  White  and  King  V.  D.  White,  ad- 
mitted the  facts,  as  set  forth  in  the  bill,  so  far  as  they  were 
informed  ;  and,  insisting  that  the  bequest  to  the  other  de- 
fendants was  of  a  specific  legacy,  claimed  the  whole  un- 
appropriated balance  now  in  the  hands  of  the  executor. 

Depositions  were  taken  proving  the  insolvency  of  the 
John  F.  J.  White  at  the  time  of  the  assignment  of  his 
obligation  to  the  defendants,  John  Henry,  Telverton  and 
Sarah  Anne  McLanahan. 

The  cause  came  before  the  Chancellor,  at  the  Feb.  T. 
1859,  for  a  hearing  upon  the  bill,  answers,  exhibits  and 
depositions. 

E.  Q.  Bradfordy  for  the  residuary  legatees,  relied  upon 
the  general  rule  respecting  specific  legacies,  as  being  ap- 
plicable, as  well  to  the  bequest  of  a.  debt  as  of  a  chattel  or 
stock.  The  use  of  the  word  *'  my,"  "  owing  to  me,'*  "  due 
to  me,"  &c.,  or  words  of  like  import,are  considered  as  ren* 
.dering  the  legacy  specific.    1  Roper  on  Leg.^  204.    The 
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present  bequest  is  of  that  character ;  it  is  clearly  a  dis- 
posal of  the  identical  debt  and  not  a  bequest  of  money, 
with  a  reference  to  the  debt  merely  as  a  fund  first  to  be 
applied.  Ambler  309 ;  1  JEq.  Cos.  Abr.  802 ;  2  Ves.  Sr.  668, 
623;  4  Ves.  Jr.,  565,  568,  750 ;  8  Bro.  Ch.  R.  160 ;  2  ib. 
108 ;  6  Ves.  Jr.  461 ;  2  Madd.  jB.  280 ;  1  Jac.  ^  Walk.  802. 

J.  C.  Patterson^  for  the  McLanahan  legatees. 

Qeueral  or  pecuniary  legacies  are  favored  at  law  rather 
than  specific  ones;  4  Bro.Ch.R.  360,nofe  (c);  22  Pick  R.  299; 
and  no  legacy  is  held  to  be  specific,  unless  demonstrably 
so  intended,  4  Ves.  Jr.  748,  note  (a).  The  general  equity  is 
in  favor  of  the  legatee  whose  legacy  has  failed  from  un- 
foreseen causes.  Where,  therefore,  a  gift  is  made  with 
reference  to  some  specific  fund,  any  indications  of  inten- 
tion that  it  shall  be  paid  have  been  held  to  take  it  out  of 
the  general  rule.  In  Deane  vs.  Test,  9  Ves.  Jr.  145,  a  be- 
quest of  £2000,  "  to  be  paid  out  of  the  4  per  cents,"  was 
held  to  be  pecuniary.  So,  also,  inKirby  vs.  Potter,  4  Ves. 
Jr.  748,a  legacy  of  £1000  "  out  of  my  Reduced  Bank  An- 
nuities ;"  and  in  Wilson  os.  Brownsmith,  9  Ves.  Jr.  180,  a 
legacy  of  "  £200  four  per  cent,  consolidated  Bank  annu- 
ities," was  Jield  not  to  be  specific.  In  GUlaume  vs.  Ad- 
derley,  15  Ves.  Jr.  384,  a  legacy  of  £5000,  "  now  vested  in 
the  East  India  Company's  bonds,"  was  held  not  to  be 
specific  bat  general.  So,  in  Lambert  vs.  Lambert,  11  Ves.  Jr. 
607,a  bequest  to  a  younger  child  of  £12000  "  of  my  funded 
property  to  be  transferred  in  his  name,"  Ac.  In  Roberts  vs. 
Pococky  4  Ves.  Jr.  160,  legacies  to  be  paid  out  of  a  specific 
security,  which  failed,  were  held  general  under  the  cir- 
cumstances. 

In  the  present  case  the  relationship  of  the  legatees  to 
the  testator  and  the  whole  scope  of  his  will  lead  to  the 
conclusion  that  he  intended  them  a  benefit  not  to  be  de- 
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feated  by  the  insolvency  of  the  debt  which  he  designated 
as  a  fund  for  payment  of  the  legacy. 

The  Chancellor,  after  holding  the  question  under  con- 
sideration, expressed  the  opinion  that  the  bequest  of  the 
debt  was  specific,  and  decreed  accordingly. 


Eli  Logan,  Joseph  C.  Gilpin,  Ex'r.  of  William  Chan- 
dler, dec'd.,  Levi  Hates,  James  Smith,  Isaac  Jefferis 
and  the  Lancaster  County  Bane, 


vs. 

John  R.   Brick,  Edmund  Brick,  John   B.   Mters  and 

Sarah  Rogers. 

Kent,  March  T,  1859 

A  voluntary  eonveyancei  though  without  a  fraudulent  in  tent ,  is  void,  as 
against  creditors,  under  the  statute  of  13  Elizabeth. 

Such  a  conveyance  is  void  (f  it  tend  to  hinder  and  delay  creditors,  though 
H  may  not  otherwise  injure  theml 

The  answers  of  the  grantor  and  grantee  in  a  voluntary  conveyance,  deny- 
ing a  fraudulent  intent,  though  responsive  to  the  bill,  is  no  defence, 
since  such  conveyance  is,  as  against  creditors,  a  fraud  in  law,  irrespec- 
tive of  the  intent  of  the  parties. 

A  conveyance  being  held  fraudulent  and  void  as  against  creditors,  certain 
mortgages  of  the  property  conveyed,  taken  by  the  vendor  by  way  of 
consideration,  were  nevertheless  held  good  in  the  hands  of  an  assignee 
for  value  without  notice. 

The  answer  of  the  assignee,  denying  knowledge  of  fraud  in  the  securities 
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assigned  to  him  and  alleging  himself  to  be  a  bona  fide  purchaser,  for 
value,  being  responsive  to  the  bill,  is  conclusive,  unless  rebutted  by 
two  witnesses  or  by  one  witness  with  corroborating  circumstances. 

The  assignee,  in  such  case,  having  a  collateral  secarity  for  the  money  ad- 
vanced upon  the  mortgages,  was  required,  for  the  benefit  of  junior 
creditors  against  the  mortgaged  property,  first  to  exhaust  his  remedy 
upon  the  collateral  security. 

A  creditor  having  the  security  of  two  funds  out  of  which  he  can  satisfy  his 
debt,  upon  one  of  which  only  another  creditor  has  a  junior  lien,  will 
be  compelled  in  equity  to  resort  first  to  the  fund  which  the  junior 
creditor  cannot  reach. 

Bill  by  crbditors  to  sbt  aside  a  conveyancb. — This 
bill  was  filed  b^  the  complainants,  judgment  creditors  of 
John  R.  Brick,  one  of  the  defendantp,  to  set  aside  a  deed 
from  himself  and  wife,  dated  July  1st,  1851,  conveying  to 
his  son,  Edmund  Brick,  a  large  tract  of  land  in  Kent 
county,  known  as  Bombay  Hook  Island,  on  the  ground 
that  the  conveyance  was  voluntary,  without  consideration 
and  in  fraud  of  creditors. 

The  bill  alleged  that  the  grantor  was,  at  the  time  of  the 
conveyance,  in  failing  circumstances;  that  the  grantee 
wiEis  insolvent ;  that  nothing  was  paid  as  the  consideration 
for  the  conveyance,  and  that  no  security  was  given  except 
four  mortgages  on  certain  parts  of  the  lands  conveyed,  of 
$3816  each,  which  was  said  to  be  over  and  above  cer- 
tain mortgage  liens  existing  against  portions  of  the  prop- 
erty, to  wit :  one  to  the  assignee  of  Samuel  Harrison 
Smith  for  $5000 ;  one  to  Charles  S.  Coxe  for  $900 ;  one 
to  Rachel  Rogers,  assignee  of  William  Pearson,  for  $750  ; 
one  to  William  Chandler,  assignee  of  William  Pearson, 
for  $2000,  and  another  to  Edmund  Brick,  assigned  to 
Rachel  Rogers,  as  trustee  for  Joseph  Reeves,  for  $1233.84. 
A  large  portion  of  Bombay  Hook  Island  was  left  uncov- 
ered either  by  the  prior  liens  or  the  four  new  mortgages ; 
the  latter  amounting  to  $15,264,  and  with  the  prior  liens 
making  up  $25,000,  the  nominal  consideration  for  the  con- 
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veyance  of  the  property.  It  was  alleged  that  the  several 
mortgages  to  Rachel  Rogers,  to  Charles  S.  Coxe  aud  to 
Edmund  Brick  had  either  been  paid  off  or  were  fictitious 
and  fraudulent.  The  bill  further  alleged  that  the  four  new 
mortgages  given  by  Edmund  Brick  had  been  assigned  by 
John  R.  Brick  to  John  B.  Myers  on  the  8th  of  August,1851 ; 
that  such  assignment  was  without  consideration  and  made 
in  order  to  carry  into  effect  the  proposed  fraud  on  Brick's 
creditors.  Prayer y  that  the  conveyance  from  John  R.  Brick 
to  his  son  Edmund  Brick,  also  the  four  mortgages  of  the 
son  to  the  father,  and  the  assignment  of  them  to  John  B. 
Myers  should  be  decreed  to  be  void;  that  the  defendant, 
Myers,  should  re-afisign  the  mortgages  to  John  R.  Brick; 
that  Edmund  Brick  should  re-convey  Bombay  Hook  Island 
to  his  father,  and  that  he  should  satisfy  his  pretended  liens 
upon  it ;  that  Rachel  Rogers  should  satisfy  the  mortgages 
standing  in  her  name ;  and  that  payment  of  the  debts  due 
the  complainants  should  be  decreed  out  of  the  lands. 

The  answer  of  the  defendant,  John  R.  Brick,  admitted 
his  indebtedness  to  the  complainants ;  also  the  conveyance 
of  Bombay  Hook  Island  to  his  sou,  Edmund  Brick,  on  the 
terms  charged  in  the  bill,  and  the  assignment  of  Ihe  secu- 
rities taken  from  his  son  to  John  B.  Myers  ;  but  the  answer 
denied  that  either  he  or  his  son  were  insolvent  at  the  time 
of  the  conveyance  or  that  there  was  any  fraud  ;  and  it  set 
up,  as  the  consideration  for  the  conveyance,  the  prior  mort- 
gages existing  against  the  property  and  the  mortgages  of 
the  son  for  the  balance  of  the  purchase  money — which, 
the  answer  alleged,  were  both  taken  and  assigned  in  good 
faith ;  that  the  assignment  was  made,  in  addition  to  a 
mortgage  of  certain  property  in  Philadelphia,  for  a  loan 
of  J24,000,  made  to  John  R.  Brick  by  Myers,  Claghorn 
&  Co.,  which  was  afterward  increased  to  $29,644,  and 
which  was  duly  applied  to  the  payment  of  Brick's  debts. 
The  answer  specially  accounted  for  the  mortgage  liens  of 
Rachel  Rogers  and  Edmund  Brick  and  alleged  bona  fde 
considerationa  iof  them. 
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The  answer  of  Edmund  Brick  denied  that,  at  the  time 
of  the  conveyance,  either  he  or  his  father  were  insolvent 
or  contempUited  insolvency ;  and  also  denied  the  charge 
of  fraud,  either  in  the  conveyance  or  in  the  assignment  of 
the  mortgages  for  the  purchase  money. 

The  answer  of  John  B.  Myers  denied  all  knowledge 
whatever  of  any  fraud  in  the  mortgages  assigned  to  him, 
alleging  that  although  John  K.  Brick  might,  in  fact,  have 
been  in  failing  circumstances,  it  was  not  then  publicly 
known  or  suspected ;  that  he  took  the  securities  in  good 
faith  and  without  suspicion,  for  cash  loans  made  in  the 
usual  course  of  business. 

liachel  Rogers,  the  other  defendant,  denied  the  charge 
of  payment  or  fraud  in  relation  to  the  mortgages  held  in 
her  name,  and  set  forth  the  consideration  for  them. 

Issues  were  joined  and  a  large  body  of  evidence  taken 
on  both  sides,  chiefly  bearing  on  the  question  of  the  in- 
solvency of  the  two  Bricks  and  their  transactions.  The 
material  points  of  the  testimony  are  stated  in  the  opinion 
of  the  Chancellor. 

The  cause  came  before  the  Chancellor,  at  the  March 
Term,  1859,  for  a  hearing  on  the  bill,  answers,  exhibits 
and  depositions. 

J.  P.  Comegys  and  Joseph  J.  Lewis^  (of  Penna.)  for  the 
complainants. 

This  case,  when  properly  stated,is  more  than  half  argued. 
An  insolvent  father  conveys  to  his  insolvent  son  a  large 
landed  estate,  known  as  Bombay  Hook  Island,  in  Kent 
county,  worth  $95,900,  for  an  alleged  consideration  of 
$25,000.  He  receives  no  money,  but  takes  his  son's  bonds, 
payable  at  dates  running  from  three  to  six  years — with 
mortgages  on  part  only  of  the  Island,  for  $15,264,  that 
27 
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being  the  excess  of  the  alleged  coDsideration  above  cer- 
tain encumbrances  on  the  property,  amounting  to  $9,786. 
Edmund  Brick,  the  grantee,  did  not  covenant  to  pay  the 
encambrances ;  and  his  mortgage  for  the  purchase  money 
covered  only  part  of  the  property  conveyed  to  him,  that 
is,  seven  out  of  the  twelve  tracts  into  which  the  whole  body 
of  the  estate  was  divided.  The  five  tracts  not  covered  by 
the  mortgage  were  encumbered  only  to  the  amount  of 
$2,000,  a  sum  very  much  less  than  their  value ;  so  that 
these  tracts  were,  in  effect,  given  to  the  son,  without  a 
dollar  of  purchase  money.  This  was  in  July,  1851.  Three 
months  later,  John  R.  Brick  conveys  to  his  son  other  pro- 
perty, in  Philadelphia,  subject  to  encumbrancer  against  it, 
but,  as  before,  without  the  payment  of  a  dollar  for  it 
Following  these  conveyances  John  R  Brick  raises  money 
by  the  sale  to  Myers  of  the  mortgages  taken  for  the  pur- 
chase money ;  and  thus,  by  the  magic  of  a  few  paper 
writings,  the  son,  without  paying  a  dollar,  takes  the  estate ; 
the  father  pockets  the  money  raised  on  the  securities;  and 
his  creditors  are  expected  to  be  kept  at  bay.  Can  this  be 
done  ?    We  answer, 

1.  The  deed  was  a  voluntary  conveyance  and  is  void, 
as  against  creditors,  under  the  statute  of  13  Elizabeth. 
Whether  there  was  in  fact  a  fraudulent  intent  is  not  mate- 
rial. The  conveyance,  if  voluntary,  is  a  legal  fraud  upon 
the  rights  of  creditors,  and  as  .such  is  within  the  statute. 
Beade  vs.  Livingstoriy  3  Johns.  Ch.  R.  500,  501 ;  1  Sto.  Eq, 
Jut.  sees.  355,  359,  860,  and  note. 

Is  then  the  deed  voluntary  ?  The  pre-existing  encum- 
brances, which  in  part  made  up  the  alleged  consideration 
of  $25,000,  Edmund  Brick,  the  grantee,  assumed  no  obli- 
gation to  pay.  The  grantor,  and  any  other  property  he 
might  have,  remained  bound.  This  continuing  liability 
of  the  grantor  makes  the  deed,  to  this  extent,  voluntary 
within  the  statute.     U.  S.  vs.  Mertz,  2  Watts  R.  406.     The 
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mortgages  for  $15,264  (the  excess  of  the  $25,000  over  the 
encumbraaces)  covered  only  seven  out  of  the  twelve  tracts 
which  made  up  the  property  conveyed.  The  remaining 
live  tracts  were  wholly  without  consideration;  and  the 
conveyance  of  these  is  rendered  none  the  less  void  by  the 
device  of  including  all  the  tracts  in  one  deed  and  alleging 
a  fictitious  consideration  for  the  whole.  On  the  contrary, 
/the  deed  being  fraudulent  as  to  the  five  tracts  is  void  alto- 
gether. The  vice  which  taints  it  in  part  deprives  it  of  all 
virtue,  as  against  the  creditors.  Whitting  vs.  Johnson,  11 
S.  ^  JR.  328 ;  Burke  vs.  Murphey^  Miss.  R.  167 ;  Holland 
vs.  Oruft,  20  Pick.  R.  321. 

The  defendants  rely  upon  thegeueral  denial  of  fraud  in 
the  answers;  but  the  denial  goes  only  to  the  motives  of  the 
parties,  and  not  to  the  facts  which  make  the  transaction 
legally  fraudulent.  The  answers,  therefore,  are  inconclu- 
sive on  the  question  of  fraud.  What  was  the  actual  intent 
of  the  parties  it  is  not  material  to  inquire;  but,  if  it  were 
so,  we  insist  that  such  a  transaction  could  have  been  with 
no  other  purpose  than  to  hinder  or  defeat  creditor8,which 
is  fraud  under  the  statute. 

2.  Another  ground  for  avoiding  the  conveyance  is  that 
even  if  its  effect  be  not  ultimately  to  defeat  creditors  its 
tendency  is  to  hinder  and  delay  them.  The  bonds  and 
mortgages  for  the  purchase  money  were  made  payable  at 
periods  from  three  to  six  years,  the  first  falling  due  in 
July,  1854;  and  thereby,  supposing  the  bonds  and  mort- 
gages to  stand  in  place  of  the  lands,  all  remedy  on  the  part 
of  the  creditors  was  postponed.  If,  by  such  a  contrivance 
creditors  can  be  postponed  for  three  years,  why  not  for 
thirty  ?  Such  a  wrong  is  within  the  contemplation  of  the 
statute.  Kepner  vs.  Buckhart,  5  Penn.  State  Rep.  478 ;  Ash- 
mead  vs.  Sean,  1  Harris  R.  584 ;  8  Johns.  R.  451 ;  7  Barr 
R.  264;  16  Penn.  State  5ep.  488, 

There  remains  another  inquiry.    The  conveyance  being 
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void  for  fraud  as  between  the  Bricks,  how  is  Myers,  the 
assignee  of  the  mortgages  for  the  purchase  money  ,affected  ? 
He  was  not  a  bona  fide  purchaser,  for  value  and  without 
notice.  He  must  have  known  of  the  insolvency  of  the  two 
Bricks;  that  the  mortgages  were  given  for  the  whole  of 
the  purchase  money:  that  they  were  upon  long  credits, 
and  that  there  were  other  creditors  to  be  afiected  by  these 
transactions.  At  least,  there  were  strong  grounds  of  sus- 
picion on  the  face  of  the  transaction,  sufficient  to  put  him 
upon  inquiry  and  to  affect  him  with  notice.  Johnson  vs. 
Hai^ey^  2  Penrose  ^  WattSy  82. 

But,  supposing  the  assignment  to  Myers  not  to  be  viti- 
ated by  fraud,  we  then  claim  that  as  Myers  holds  a  mort- 
gage on  property  in  Philadelphia  for  the  same  debt  se- 
cured by  the  assignment  of  the  mortgages  on  Bombay 
Hook  Island,  equity  will  oblige  him  to  resort  to  the  Phila- 
delphia security  first.  This  is  the  general  rule  of  equity, 
where  one  creditor  has  securities  upon  two  funds  and 
another  creditor  a  security  upon  one  only.  The  creditor 
having  cumulative  securities  shall  so  use  them  as  not  to 
prejudice  the  other  having  only  the  one.  But,  in  this 
case,  the  rule  is  enforced  by  the  additional  equity  arising 
out  of  the  fact  that  the  property  covered  by  the  mortgage 
in  Philadelphia  was  bought  by  Edmund  Brick  expressly 
subject  to  the  mortgage  for  Myers'  claim,  and  with  Brick's 
undertaking  to  pay  it,  so  that  to  collect  the  debt  under 
the  Bombay  Hook  Island  mortgages  would  be  a  fraud 
upon  the  other  creditors. 

G.  P.  Msher  and  (7.  S.  Laytorij  for  the  defendants,  John 
R.  Brick  and  Edmund  B>.  Brick. 

Fraud  is  not  to  be  presumed,  especially  to  set  aside 
solemn  conveyances.  1  Mad.Ch.  Pr.  261.  The  onu5  of  proof 
is  always  upon  the  party  charging  it ;  and,  in  the  present 
case,  the  onus  is  greatly  increased  by  the  denial  of  the 
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answer.  The  bill  charges  fraud  generally;  the  answer 
denies  it  as  it  is  charged,  and  is,  therefore,  sufficiently 
responsive  to  require  two  witnesses,  or  one  with  corrobor- 
ating circumstances,  to  countervail  it.  8  Md.  Hep.  212 ;  7 
ib.  587.  Against  this  answer  there  is  at  most  but  suspi- 
cion, arising  out  of  the  relations  and  circumstances  of  the 
parties;  but  that  is  not  sufficient.  Even  pregnant  cir- 
cumstances cannot  make  out  a  case  of  fraud  against  such 
an  answer.  8  Md.  Rep.  212;  8  Md.  Ch.  Dec.  29.  John  R. 
Brick  has  not  been  shown  to  be  insolvent  on  the  Ist  of 
July  1851,  the  date  of  the  deed.  On  the  contrary,  he  was 
in  full  business  credit,  of  which  it  is  sufficient  proof  that 
a  large  portion  of  the  claims  of  these  complainants  were 
contracted  after  the  date  of  the  conveyance.  But,  at  all 
events,  the  conveyance  was  made  for  a  valuable  consider- 
ation, which  was  paid,  i.  e.  by  the  purchaser  taking  sub- 
ject to  the  prior  liens,  in  part  of  the  purchase  money, 
and  giving  new  securities  for  the  balance,  out  of  which 
securities  the  cash  was  raised.  Actual  payment  of  money 
is  not  necessary  to  validate  a  conveyance.  A  bond  or 
mortgage  is  payment,  if  so  made  bonajide.  8  Cow.  R.  480 ; 
4  Wend.  R.  306.  The  good  faith  of  the  transaction  is  de- 
monstrated by  the  fact  that  the  money  raised  on  the  secur- 
ities was  applied  to  John  R.  Brick's  debts.  Further,  to 
avoid  the  conveyance,  the  purchaser  must  have  been  privy 
to  the  fraud,  and  there  is  no  evidence  against  Edmund 
Brick.  2  Mad  Ch.  R.  556,  558 ;  1  Mer.  R,  486 ;  5  Conn. 
R.  140;  4  Kenfs  Com.  464 ;   18  John.  R.  514. 

With  respect  to  the  argument  that  the  conveyance, 
even  if  it  did  not  defeat,  at  least  tended  to  hinder  and 
delay  creditors,  and  so  was  obnoxious  to  the  Statute  of 
Elizabeth — the  answer  is  that  it  had  no  such  eiFect.  The 
property  sold  for  a  better  price  on  the  credit  given  ;  and 
the  money  was  realized  at  a  small  discount  and  applied  to 
the  debts.     5  Penn.  State  Rep.  478;  16  lb.  492. 
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M  Riigely  and  N.  B.  Smithers^  for  the  defendant, 
Myers,  relied  on  his  answer  as  conclusive,  in  the  absence 
of  evidence  to  the  contrary,  that  he  took  the  securities 
without  notice  of  any  defect  and  for  value  paid.  They 
also  objected  that  the  complainants  could  not  put  this 
defendant  to  exhaust  his  remedy  against  the  property  in 
Philadelphia  before  resorting  to  the  assigned  securities; 
that  the  complainants  had  their  remedy  by  paying  Myers' 
claim  and  taking  an  assignment.  The  general  rule  which 
compels  a  creditor  having  the  security  of  two  funds  to  re- 
sort to  that  fund  which  a  junior  creditor  cannot  reach,  is 
subject  to  exceptions,  and  will  not  be  enforced  to  the  in- 
jury or  prejudice  of  the  creditor  having  the  prior  right  to 
the  two  funds.  Eoertson  vs.  Booths  19  Johns.  B.  492*  In 
this  case  the  property  in  Philadelphia  is  heavily  encum- 
bered by  liens  prior  to  Myers'  mortgage,  and  is  not  suffi- 
cient to  cover  it. 

Harrinqton,  Chancellor. — Part  of  the  relief  sought  by 
this  bill  is  that  the  mortgages  held  by  Rachel  Rogers 
against  the  property  in  controversy  prior  to  the  convey- 
ance of  it  by  John  R.  Brick  to  his  son,  may  be  set 
aside,  on  the  ground  of  fraud  in  those  mortgages.  But 
Rachel  Rogers  by  her  answer  positively  denies  the  alleged 
fraud,  setting  forth  the  consideration  of  the  mortgages, 
and  the  answer  is  supported  by  evidence.  The  creation 
of  both  of  these  mortgage  liens  on  Bombay  Hook  Island 
was  long  prior,  in  pointof  time,  to  the  conveyance  of  that 
property  to  Edmund  Brick,  the  Pearson  mortgage  having 
been  executed  in  January,  1848,  and  assigned  in  October, 
1850,  and  the  mortgage  held  in  trust  for  Reeves  made  in 
1849.  They  have  no  connection  with  the  principal  trans- 
action which  forms  the  subject  of  investigation  in  this 
case,  and  I  have  no  hesitation  in  deciding  that  there  is 
nothing  established  with  reference,  to  them,  or  to  either 
of  the  mortgage  securities  executed  prior  to  the  convey- 
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ance  of  this  property  to  Edmuud  Brick,  to  impeach  their 
validity  or  impair  their  lien  to  the  amount  which  remains 
due  upon  them  respectively,  which  amount  is  not,  how- 
ever, at  least  in  the  Coxe  mortgage,  the  full  amount  for 
which  it  was  given.  I  decide  nothing  as  to  what  is  due 
on  these  mortgages,  but  will  simply  dismiss  the  com- 
plainant's bill  so  far  as  relates  to  them  and  decree  that 
they  are  valid  securities. 

But,  with  regard  to  the  conveyance  of  July  1st,  1851, 
from  John  R.  Brick  and  wife  to  his  son  Edmund  Brick,  I 
am  of  opinion  that  it  was  made  under  circumstances  and 
for  a  consideration  that  will  not  sustain  it  in  a  court  of 
equity  as  against  creditors.  And  this,  not  because  of  any 
incompetency  in  a  father  to  convey  to  his  son,  nor  on  the 
ground  of  actual,  moral  fraud,  done  or  contemplated  ;  but 
because  it  was  a  voluntary  conveyance,  made  by  a  person 
in  failing  circumstances,  being  largely  indebted  to  the 
complainants  and  others,  and  without  any  other  consider- 
ation than  the  security  furnished  by  a  part  of  the  property 
itself,  upon  time,  whicH  would  delay,  if  not  otherwise  in- 
jure, these  creditors.  Such  a  conveyance  is  void  by  the 
Statute  of  13  Elizabeth,  even  without  actual  fraud  con- 
templated, though  if  made  by  a  person  on  the  eve  of  in- 
solvency it  is  evidence  of  intended  fraud.  It  puts  the 
property  out  of  their  power,  as  a  resort  for  the  payment  of 
existing  debts,  which  a  debtor  has  not  a  right  to  do,  un- 
less by  a  sale  bona  fide  and  for  a  valuable  consideration.  A 
father  may  advance  his  son  by  a  conveyance  of  his  land, 
even  without  other  considera,tion  than  the  relation  be- 
tween them,  which  is  a  good,  though  it  is  not  a  valuable, 
consideration  ;  but  he  must  do  so  with  due  respect  to  the 
rights  of  others,  and  if  these  be  injured  the  conveyance  is 
void  as  to  them.  If  the  grantor  be  indebted  at  the  time,  or 
is  about  to  become  indebted,and  act  with  a  view  to  protect 
his  property   from'  such  debt — ^much   more  if  he  be  cm 
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the  verge  of  insolveacy — ^he  cannot,  by  a  conveyance  to 
his  son,  deprive  his  creditors  of  their  right  to  proceed 
against  his  property.  The  insertion  of  a  nominal  consid- 
eration, however  adequate,  secured  only  by  new  liens  on 
the  land  and  postponing  the  payment  of  the  debts,  does 
not  change  the  character  of  the  transaction.  It  is  essent- 
ially a  voluntary  conveyance,  affecting  the  rights  of  cred- 
itors, and  is  void  as  to  them;  and,  being  avoided,  it  leaves 
the  property  liable  to  the  grantor's  debts,  as  if  it  had  not 
been  made. 

It  was  argued,indeed,  by  the  solicitor  for  John  R.  Brick, 
that  his  answer  denying  the  fraud,  being  responsive  in 
this  respect  to  the  bill,  was  conclusive,  unless  rebutted  in 
the  usual  mode  of  outweighing  such  denial ;  that  the  gist 
of  the  matter  was  the  intent  with  which  the  conveyance 
was  made,  and  that  unless  fraud  was  intended  it  could  not 
exist.  The  answer  to  this  is  that,  without  any  proof  of 
intention,  the  fraud  which  vitiates  this  transaction  attaches 
to  the  conveyance  itself,  as  one  which  operates  in  fact  to 
the  injury  of  creditors,  and  is,  therefore,  prohibited  by  the 
statute  of  13  Elizabeth  as  legally  fraudulent.  I  might, 
therefore,  decide  the  case  on  this  principle ;  but  there  is 
more  in  it  to  make  this  conveyance  obnoxious  in  a  court 
of  equity.  The  case  is  thus  far  made  out  by  the  bill  and 
answers,  which  do  not  set  up  any  other  consideration,  and 
which  admit  the  indebtedness  though  not  the  insolvency 
of  John  R  Brick  at  the  time.  The  answers  deny  that 
there  was  any  fraud  in  the  conveyance,  either  actual  or 
purposed;  but  the  transaction  itself  contravenes  the  just 
rights  of  creditors,  at  least  to  the  extent  of  hindrance 
and  delay,  which  makes  it  legally  fraudulent  and  void. 
And,on  the  proof,it  appears  that  John  R,  Brick  was  largely 
indebted  at  the  time  and  rapidly  approaching  a  state  of 
insolvency,  which  he  reached  in  a  few  mouths,  and  that 
both  father  and  son  were  involved  in  fhe  same  calamity. 
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Besides  the  very  large  indebtedness  existing  by  bond  and 
mortgage,  it  is  in  proof  that  John  R.  Brick  was  engaged 
in  business  transactions  with  Elijah  Pugh,  with  Pugh 
and  Brick,  Bowers  Lowber  and  others,  in  the  course 
of  which  he  was  throwing  out  his  negotiable  paper  al- 
most without  limit  and  on  a  foundation  that  threatened 
insolvency.  His  notes,  checks  and  drafts,  placed  in  the 
hands  of  Elijah  Pugh  to  raise  money,  exceed  $28,400, 
in  the  two  mouths  immediately  preceding  this  conveyance; 
and  those  maturing  in  May,  June,  July,  August  and  Sep- 
tember, just  before  and  after  it,  amounts  to  near  $40,000. 
There  can  be  no  doubt  that  on  the  1st  of  July,  1851,  John 
R.  Brick  was  largely  indebted,  and  that  his  liabilities  were 
increasing  by  his  own  act,  so  that  he  was  rapidly  approach- 
ing insolvency ;  and  he  did  become  insolvent  shortly  after. 
At  this  juncture  he  made  a  conveyance  to  his  son  of  all 
his  land  in  Delaware,  for  the  noTuinal  consideration  of 
$25,000,  and  took  mortgages  on  a  part  of  it  for  $15,000, 
leavingit  subject  to  the  payment  of  prior  liens  created  by 
himself.  These  mortgages  he  turned  into  cash  by  assign- 
ment to  John  B.  Myers. 

It  is  true,  that  he  alleges  in  his  answer  that  the  money 
so  raised  was  applied  to  the  payment  of  his  debts;  but 
there  is  no  proof  on  this  subject,  and  the  objection  goes 
beyond  this  to  the  conveyance  itself,  which  is  legally  void 
as  being  in  fraud  of  creditors. 

We  next  inquire  whether  John  B.  Mj'ers  is  affected  by 
this  fraud,  so  as  to  be  deprived  of  the  benefit  of  the  secur- 
ities assigned  to  him  ?  The  bill  charges  him  with  com- 
plicity in  the  fraud ;  with  being  a  mere  trustee  of  John  R. 
Brick  and  an  agent  with  Edmund  Brick  to  carry  out  the 
object  of  John  R.  Brick  in  putting  his  property  beyond 
the  reach  of  his  creditors;  or,  failing  proof  of  this  com- 
plicity, the  argument  insists  that  John  B.  Myers  had  such 
knowledge,  or  means  of  knowledge,  as  he  was  bound  to 
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avail  himself  of  before  advancing  money  on  these  securi- 
ties and  thus  making  them  available  as  the  means  of  carry- 
ing out  a  conveyance  fraudulent  in  law  against  creditors. 

The  answer  of  John  B.  Myers  denies  this  knowledge 
and  asserts  that  though  John  R.  Brick  might  have  really 
been  jn  the  failing  condition  established  by  the  proof  in 
the  case,  this  was  not  publicly  known  at  the  time,  and  that 
the  advances  made  to  him  were  bonafide^  upon  unsuspected 
securities,  in  the  usual  course  of  cash  loans  actually  ad- 
vanced. I  am  of  opinion  that  there  is  nothing  in  the 
proof  in  this  cause  to  discredit  the  answer,  and  I  cannot 
equitably  relieve  the  complainants  against  these  securities, 
which  were  taken  for  a  valuable  consideration  and  with- 
out notice  of  the  objection  to  which  the  original  convey- 
ance between  John  R.Brick  and  Edmund  Brick  was  liable. 
But  these  securities  were  taken  by  John  B.  Myers  as 
cumulative,  and  in  addition  to  mortgages  which  he  al- 
ready held  on  Philadelphia  property  as  security  for  ad- 
vances to  Brick;  so  that,  in  fact,  by  understanding  of  the 
parties  as  well  as  by  the  rules  of  equity,  he  ought  first  to 
resort  to  the  Philadelphia  property  for  payment,  and, 
failing  that,  to  enforce  these  mortgages  against  Bombay 
Hook  Island  for  what  may  remain  unsatisfied.  The  rule 
is  that  when  a  party  has  two  funds  out  of  which  he  can 
satisfy  his  debt,  and  another  creditor  has  a  lien  posterior 
in  point  of  time  on  one  of  the  funds  only,  the  first  creditor 
will  in  equity  be  compelled  to  resort  to  that  fund  which 
the  junior  creditor  cannot  touch,  in  order  that  the  junior 
creditor  may  avail  himself  of  his  only  security,  when  it 
can  be  done  without  injustice  or  injury  to  the  debtor  or 
creditor.     19  Johns.  Rep,  492. 

Let  a  decree  be  entered  in  accordance  with  the  prayer 
of  the  bill,  declaring  void  the  conveyance,  made  July  1st, 
1851,  from  John  R.  Brick  and  wife  to  Edmund  Brick  for 
Bombay  Hook  Island;  also  declaring  void  the  four  mort- 
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gages  executed  by  Edmund  Brick  to  John  R.  Brick  in 
consideration  of  said  conveyance,  saving  the  same  as  liens 
in  the  hands  of  John  .B.  Myers,  who  is  an  assignee  bona 
fidCj  for  a  \raluable  consideration  and  without  notice,  to 
the  extent  of  his  advances  on  the  security  of  these  and  the 
other  mortgages,  amounting  to  $28,664.00;  these  mort- 
gages to  stand  good  to  him  only  for  what  he  may  fail  to 
realize  out  of  the  prior  security  taken  for  such  advances 
on  the  Philadelphia  property  in  Philadelphia  ;  the  bill  to 
be  dismissed  as  to  the  Pearson  mortgage  for  $750,00  as- 
signed to  Rachel  Rogers,  and  the  Edmund  Brick  mortgage 
for  (1233.34,  which  she  holds  in  trust  for  Joseph  Reeves; 
the  costs  to  be  paid  by  the  defendants,  John  R.  Brick  and 
Edmund  Brick. 


Joseph  C.  Gilpin,  executor  of  William  Chandler,  dec'd., 

vs. 

Parthbna  Chandler,  and  John  C.  Murray  and  Hannah 
his  wife. 

New  Castle,  Sept.  T.  1859. 

A  decedent  having,  in  bis  lifetime,  held  certain  securities  which  after  his 
death  were  not  found  among;  his  papers,  a  party  alleging  their  destruc- 
tion or  cancellation  by  the  decedent  is  bound  to  prove  the  fact  to  the 
satisfaction  of  the  Court.  The  absence  of  the  papers  raises  no  pre- 
sumption of  such  destruction  or  cancellation;  nor  is  mere  proof  of  an 
intention  to  destroy  or  cancel,  or  of  the  declaration  of  such  intention, 
alone  sufficient. 

A  decedent  held  in  his  lifetime  certain  securities,  to  the  amount  of  $1000, 
given  for  property  conveyed  to  the  separate  use  of  his  wife.  He 
was  at  the  same  time  indebted  to  her  for  money  loaned  him  out  of  her 
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separate  estate,  amoanting,  with  interest,  to  about  the  like  sum.  After 
making  his  wiilj  in  order  to  satisfy  her  with  its  provisions,  he  had  pro- 
mised that  the  securities  should  not  be  enforced.  The  securities  were 
not  found  among  his  papers  after  his  death.  Held^  sufficient  proof 
that  he  had  voluntarily  destroyed  them. 

Bill  for  thb  re-bxecution  of  lost  securities.  Wil- 
liam Chandler,  by  deed  dated  Augast  18th,  1856,  conveyed 
certain  real  estate  to  Hannah  M.  Jefferies,  now  Hannah 
M.  Murray,  one  of  the  defendants,  upon  certain  trusts  for 
his  wife,  Parthena  Chandler,  for  the  consideration  of 
$2000,  expressed  in  the  deed  to  be  of  the  proper  and  sep- 
arate funds  of  the  wife.  In  part  payment  of  the  purchase 
money  Hannah  M.  Jefferies,  as  tb.e  trustee,  together  with 
Parthena  Chandler,  executed  and  delivered  to  William 
Chandler  five  judgment  bonds,  bearing  date  the  18th  of 
August  lvS56,  each  being  for  the  payment  of  $200.00,  and 
the  several  bonds  being  pjvyable,  with  interest,  in  one,  two, 
three,  four  and  five  years  from  date.  The  bonds  were  se- 
cured by  a  mortgage  of  the  same  date  upon  the  purchased 
premises  for  $1000.00,  executed  by  the  trustee  and  Mrs. 
Chandler,  payable  in  five  annual  installments,  of  $200.00 
each,  at  the  times  fixed  in  the  several  bonds.  William 
Chandler  died  on  the  14th  of  October  1856,  leaving  a  last 
will  and  testament,  which  contained  sundry  devises  and 
bequests  to  Parthena  Chandler,  his  widow,  but  making 
no  reference  to  the  before-mentioned  mortgage  and  bonds. 

This  bill  was  tiled  by  the  complainant,  as  executor  of 
William  Chandler,  alleging  that  the  complainant,  having 
learned  that  such  mortgage  and  bonds  had  existed,  had 
made  diligent  search  for  them  among  the  papers  of  the 
testator,  but  without  finding  them;  that  he  had  also  dili- 
gently inquired  respecting  them,  and  whether  they  had 
been  paid ;  that  the  mortgage  had  not  been  recorded,  nor 
judgment  entered  upon  any  of  the  bonds;  that  the  com- 
plainant had  reason  to  believe  that  no  part  of  the  debt  se- 
cured by  the  said  mortgage  and  bonds  had  been  paid,  and 
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that  they  had  never  been  assigned  or  disposed  of  by  the 
testator,  but,  as  the  complainant  believed  and  alleged,  had 
been  lost,  mislaid,  or  had,  by  some  means  unknown  to  the 
complainant,  returned  to  the  possession  of  Mrs.  Chandler 
or  of  the  trustee;  that  Mrs,  Chandler,  in  a  conversation 
with  one  James  M.  Williams,  shortly  after  the  testator's 
death,  admitted  her  indebtedness  for  a  portion  of  the  pur- 
chase money  of  the  property  conveyed  to  her  by  the  tes- 
tator. The  bill  alleged  that  inasmuch  as  the  mortgage 
and  bonds  were  not  yet  due  the  complainant  was  without 
remedy  at  law,  and  prayed  that  the  defendants  should  be 
decreed  to  execute  and  deliver  to  him  a  new  mortgage, 
with  new  bonds,  of  the  same  tenor  and  effect  with  those 
originally  executed  and  which  had  been  lost. 

The  answers  of  the  defendants  admitted  the  execution 
of  the  mortgage  and  bonds  under  the  circumstances  and 
for  the  purpose  set  forth  in  the  bill;  and  that  nothing  had 
been  paid  on  them ;  but  it  denied  that  the  papers  had  ever 
come  to  the  possession  of  either  of  the  defendants,  or  that 
they  had  any  direct  knowledge  as  to  what  disposal  had 
been  made  o(  them  b}^  the  testator.  Mrs.  Chandler  alleged 
that  the  testator  had,  in  his  lifetime,  promised  to  release 
her  from  all  obligation  on  the  mortgage  and  bonds,  in  con- 
sideration of  her  acquiescing  in  a  devise  to  her  by  his  will 
of  certain  real  estate  in  bar  of  her  dower,  and  that  she  had 
rested  on  that  understanding.  Hannah  M,  Murray,  (who 
was  a  daughter  of  Mrs.  Chandler,)  by  her  answer  also 
alleged  that  like  promises  had  been  made  to  her  mother 
by  the  testator  in  her  presence.  The  answers  insisted,  as 
the  ground  of  defence,  that  the  testator  had,  pursuant  to 
his  promise  to  Mrs.  Chandler,  destroyed  the  papers  in 
question. 

Depositions  were  taken  on  the  part  of  the  complainant, 
proving  the  original  existence  of  the  bonds  and  mortgage 
in^uestion  ;  that  search  for  them  had  been  made  among 
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the  papers  of  the  testator  without  success;  aud  that  noth- 
ing with  respect  to  them  appeared  of  record ;  also,  that 
on  one  occasion,  since  the  testator's  death,  Mrs.  Chandler 
had  spoken  of  them  to  one  James  M.  Williams,  a  witness, 
as  existing  obligations,  according  to  the  understanding  of 
the  witness.  There  was  evidence  on  the  part  of  the  de- 
fendants that,  at  several  times,  Mrs.  Chandler  had  express- 
ed to  the  testator  her  dissatisfaction  with  his  will ;  that 
he  had  endeavored  to  satisfy  her  by  saying  that  these 
securities  "  should  never  come  against  her."  One  witness 
stated  that,  while  the  testator  was  on  his  death  bed,  Mrs. 
Chandler  expressed  to  him  her  acquiescence  in  his  will, 
stating  as  her  reason  that  he  had  released  her  from  this 
debt:  and  the  witness  understood  him  silently  to  assent. 

The  cause  came  before  the  Chancellor,  at  the  Sept.  T. 
1859,  for  a  hearing  upon  the  bill,  answer,  exhibits  and 
depositions. 

W,  S.  McGauUey  and  D.  M.  Bates  for  the  complainant. 

It  is  objected  to  our  claim  to  have  these  bonds  and  the 
mortgage  replaced,  that  tliey  were  not  originally  effectual 
securities,  Mrs.  Chandler  being  a  married  woman  when 
she  executed  them,  and  Hannah  M.  Jefferies  only  a  naked 
trustee.  But,  against  Mrs.  Chandler,  though  a  married 
woman,  the  securities  were  good,  as  binding  her  separate 
estate ;  and  as  to  Hanna,h  M.  Jefferies,  she  was  a  necessary 
party  to  the  mortgage,having  the  legal  title  to  the  land  mort- 
gaged. The  decree  should  be  that  Mrs.  Chandler  execute 
new.  bonds,  and  the  trustee  a  new  mortgage.  2  Kent 
Gom.  163. 

Again,  it  is  objected  that  the  mortgage,  not  being  re- 
corded, became  no  lien.  This  matters  not.  The  mort- 
gage, though  not  a  lien,  was  evidence  of  debt.  The  omis- 
sion to  record  it,  however  it  may  bear  as  evidence  on  the 
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question  of  Chandler's  having  destroyed  it,  affects  not  the 
complainant's  right  to  have  it  replaced,  if  only  lost. 

But  the  main  objection  is  the  alleged  release.  To  this 
we  answer  that  the  proof  is  insufficient.  All  presump- 
tion in  sach  a  case  is  against  a  release.  The  onus  is  on 
the  party  setting  one  up ;  and  such  a  defence  is  to  be  sus- 
tained by  clear  and  unquestionable  proof.  The  evidence 
relied  on  is  of  loose  conversations,  proved  by  biased  wit- 
nesses, who  are  members  of  Mrs,  Chandler's  family :  it 
shews  at  best  only  the  efforts  of  the  testator  to  pacify  his 
wife's  discontent  at  his  will;  and,  as  to  what  he  did  say  in 
these  conversations,  the  witnesses  fail  to  agree,  some  rep- 
resenting him  as  saying  he  had  released,  and  some  that 
he  would  release.  Against  these  impressions  are  the  facts, 
that  after  his  will  was  made  Chandler  took  these  securi- 
ties and  must  then  have  intended  their  payment  as  not  to 
be  affected  by  his  will ;  that,  so  far  as  proof  goes,  he  never 
did  in  fact  cancel  or  destroy  them  ;  that  whatever  promises 
he  made  to  pacify  his  wife  were  without  any  considera- 
tion, since  she  still  holds  the  check  given  by  him  for 
J500.00,  and  her  promise  to  abide  by  his  will  was  not 
binding;  that  his  omission  to  record  the  mortgage  is 
accounted  for  by  his  sickness  and  speedy  death;  and  that 
Mrs.  Chandler  after  his  death  admitted  her  indebtedness 
on  it.  Her  answer,  denying  such  admission,  is  eva- 
sive and  unsatisfactory ;  and  being,  further,  contrary  to 
all  the  probabilities  of  the  case,  it  is  not  sufficient,  even 
against  the  one  witness.  The  Court  is  not  bound  to  be- 
lieve the  answer  against  the  testimony  of  one  witness, who 
is  sustained  by  all  the  circumstances,  and  on  that  groun() 
entitled  to  greater  credit.  1  Smithes  Ch.  Pr.  272,  note  (6) 
and  cases  cited. 

T.  F.  Bayard  J  for  the  defendants. 

The  securities  claimed  were  void  as  to  Mrs.  Chandler, 
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then  a  married  woman,  in  their  inception.  This  is  a  suffi- 
cient answer.  Farther,  the  mortgage  never  became  effect- 
ual for  want  of  being  recorded.  But  we  have  a  defence 
upon  the  merits,  viz :  the  release.  The  papers  are  not 
traced  out  of  Mr.  Chandler's  possession.  Both  the  de- 
fendants deny  any  knowledge  of  them,  and  there  is  no 
proof  to  the  contrary.  Whatever  disposal,  therefore,  was 
made  of  them  must  have  been  by  Chandler  himself;  and 
what  that  was  the  proof  sufficiently  explains.  We  have 
his  promise,  proved  by  several  witnesses,  made  on  differ- 
ent occasions,  that  these  securities  should  not  be  enforced. 
The  consideration  was  ample.  Mrs.  Chandler  was  not  to 
claim  a  debt  due  from  him  of  $500,  amounting,  with  in- 
terest, to  $960,  almost  the  amount  of  the  bonds.  Besides 
this,  she  was  to  abide  by  the  will,  which  she  has  done.  It 
is  aiair  presumption,  amounting  to  proof,  connected  with 
the  non-production  of  the  papers,  that  he  had  in  good 
faith  destroyed  them;  but,  were  it  otherwise,  the  circum- 
stances raise  in  favor  of  the  widow  a  sufficient  equitable 
defence  to  induce  this  Court  to  withold  its  aid  for  the  res- 
toration of  the  securities. 

Harrington,  Chancellor. — I  need  not  decide  anything 
with  reference  to  the  legal  effect  of  these  papers  as  secur- 
ities; for,  if  they  be  merely  lost,  as  is  assumed  by  the 
bill,  I  can  restore  or  reproduce  them  in  the  same  condi- 
tion they  are  proved  to  have  been  in,  leaving  it  to  the 
courts  ot  law  to  decide  what  they  are  worth.  But  the  point 
of  this  ease  is,  whether  they  are  lost  merely,  or  whether 
they  have  been  destroyed  so  as  to  annul  them.  Nothing 
short  of  that — not  even  proof  of  a  declared  purpose  by 
William  Chandler  at  some  future  time  to  annul  them — 
will  prevent  a  decree  for  their  re-production,  if  he  did  not 
in  fact  annul  them,  though  such  an  intention,  or  the  de- 
claration of  it,  may  aid  other  proof  of  the  fact  of  their 
destruction  by  him,  so  as  to  prevent  their  being  operative 
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a^  securities  to  charge  his  widow.  And,  on  this  questioo, 
I  agree  that  the  party  alleging  such  destruction  is  bound 
to  make  it  out  to  the  satisfaction  of  this  Court;  and  he 
has  the  onus^  unless  the  proof  of  the  existence  of  the  papers 
at  the  time  of  Wm.  Chandler's  death  and  of  the  manner 
they  were  then  held  by  him  necessarily  connects  itself 
with  their  existence  as  operative  papers ;  and  then  it  be- 
longs to  the  general  proof  in  the  cause,  as  the  complain- 
ant has  to  show  the  existence  of  operative  securities  at 
that  period. 

I  do  not  think,  therefore,  though  I  at  first  inclined  to 
give  some  force  to  it,  that  in  this  case  there  is  much 
weight  to  be  given  to  the  question  on  which  party  the 
burden  of  proof  lies.  The  question  is,  whether  the  com- 
plainant is  entitled  to  a  decree  for  the  substitution  of  cer- 
tain valid  securities,  alleged  by  him  to  have  been  such  at 
his  testator's  death  and  to  be  now  lost  or  mislaid  ? 

The  loss  of  these  papers  is  proved,  ineffectual  search 
having  been  made  for  them  at  the  proper  place;  and  it  is 
also  proved  that  they  at  one  time  existed  as  valid  securi- 
ties. William  Chandler  sold  property  in  Wilmington  to 
his  wife  and  conveyed  it  to  a  trustee  for  her,  she  paying 
from  her  own  funds  a  part  of  the  purchase  money  and  ex- 
ecuting these  bonds,  and  also,  with  the  trustee,  the  mort- 
gage, as  securities  for  the  balance.  But,  it  also  appears 
in  proof  that  the  mortgage  was  not  recorded  ;  that  it  was 
designedly  kept  from  record,which  raises  a  doubt  whether, 
at  William  Chandler's  death,  it  was  held  by  him  as  a  se- 
curity. To  this  is  added,  for  the  purpose  of  strengthening 
that  doubt,  proof  that  Mrs.  Chandler,  the  obligor  in 
these  securities,  had  many  years  before  they  were  exe- 
cuted, loaned  her  husband  $500.00,  of  her  separate  money, 
and  that  she  held  his  check  for  this  sum  uncollected ;  and 
that  William  Chandler,  after  having  made  his  will  and 
informed  her  of  its  contents,  promised,  in  consideration 
29 


226  Gilpin,  Exr.  v.  Chandlbr,  bt  al. 


Opinion. 


of  this  fact  and  in  order  to  satisfy  her  with  its  provisions^ 
that  the  mortgage  should  not  be  put  on  record  nor  enforced 
against  her.  Several  witnesses  prove  that  William  Chan- 
dler,at  different  times,  told  his  wife  that  she  should  be  satis- 
fied by  the  provisions  of  his  will  and  that  these  securities 
should  not  appear  against  her  (that  being  the  point  on  which 
she  was  dissatisfied  ;)  and  one  unimpeached  witness,  Mrs. 
DeNormandie,  proves  a  conversation  between  him  and  his 
wife,  under  very  impressive  circumstances,  in  which  she 
said  that  she  was  now  satisfied,  giving  as  the  reason  that 
he  had  released  her  from  this  debt ;  to  which  statement  he 
silently  assented.  To  this  is  to  be  added  the  fact  that  the 
papers  have  not  been  found  since  his  death,  and  it  is  not 
imputed  that  the  defendants  have  them. 

On  the  other  hand,  there  is  evidence  in  the  deposition 
of  James  M.  Williams  that  Mrs.  Chandler  referred  to  these 
papers  as  existing  obligations  after  the  death  of  her  hus- 
band. 

In  this  conflict  on  a  question  of  mere  fact  I  must  decide 
the  case  upon  the  conviction  produced  by  the  testimony 
on  my  own  mind ;  and  from  this  I  believe  that  William 
Chandler,  in  his  lifetime  and  shortly  before  his  death, 
made  way  with  these  papers  in  fulfillment  of  his  promise 
that  they  should  not  be  a  charge  against  his  wife.  I  be- 
lieve that  he  held  them  from  the  first  with  an  undeter- 
mined purpose  as  to  using  them;  that  the  testamentary 
dispositions  he  made  of  his  property,  a  just  regard  to  the 
claims  of  his  wife,  and  a  disposition  to  satisfy  her — all 
made  it  proper  that  neither  the  check  which  she  held 
against  him  nor  the  bonds  and  mortgage  he  held  against 
her  should  be  enforced.  It  is,  therefore,  reasonable  and 
probable  that  he  should  have  done  what  he  is  proved  to 
have  promised  to  do,  to  relieve  her  of  the  charge  which 
was  evidenced  by  these  papers ;  and, under  the  circumstan- 
ces, the  natural  and  the  easiest  mode  of  doing  that  was  by 
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destroyitig  the  papers  themselves.  I  think  I  am  fally  justi- 
fied in  deciding  the  case  on  that  ground,  by  his  acqui* 
escence  in  the  declaration  of  his  wife,  made  inf  his  presence 
just  before  his  death  and  assented  to  by  him,  that  he  had 
released  her  from  this  obligation. 

Decree  dismissing  the  bill,  with  costs. 


Philip  J.  Grosb  and  Jambs  M.  Gross, 

vs. 

Jambs  McMullbn  and  William  W.  Fbrris,  Executors 

of  James  McMullen,  dec'd. 

New  CasOe,  Sept.  T.  1869. 

A  bond  held  by  a  decedent  at  his  death,  thoagh  not  yet  dne,  is  assets  for 
the  payment  of  debts,  and  may  be  sold  under  a  decree. 

To  exonerate  the  personal  estate  of  a  testator  from  the  payment  of  debts, 
it  is  not  sufficient  that  the  real  estate  be  charged.  It  must  appear  from 
the  will,  either  expressly  or  by  clear  implication,  that  the  testator  in- 
tended to  exonerate  the  personal  estate. 

The  testator,  at  his  death,  held  a  bond  for  $7,000.00  not  due  for  a  number 
of  years.  By  his  will  he  bequeathed  to  his  wife  an  annuity  of  $420.00j 
corresponding  with  the  annual  interest  on  the  bond ;  and  also  gave 
some  pecuniary  legacies  at  her  deceaae.  His  lands  were  charged  with 
debts,  and  a  portion  of  them  directed  to  be  sold  for  the  payment  of 
debts,  ffeldj  not  sufficient  to  exonerate  the  bond  from  liability  for  a 
deficiency  after  applying  the  residue  of  the  personal  estate  and  the 
proceeds  of  lands  directed  to  be  sold. 

The  deficiency  having  been  paid  by  devisees  of  the  residuary  real  estate, 
reHef  granted  by  marshaling  assets. 

Bill  to  marshal  assbts. — James  McMullen,  by  his 
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will,  dated  October  22d,  1856,  directed  the  payment  of  his 
debts,  and  for  that  purpose  that  certain  of  his  real  estate 
should  be  sold.  The  residue  of  his  real  estate  he  devised 
to  the  complainants  in  fee  simple,  but  with  a  proviso  that 
this  clause  of  his  will  should  not  take  effect  until  all  his 
debts  should  be  paid.  He  bequeathed  certain  legacies, 
among  which  was  an  annuity  of  $420.00  to  his  widow, 
during  her  life  ;  and  at  her  decease  three  legacieSjOf  J500.00 
each,  were  to  take  effect. 

Among  the  personal  assets  of  the  testator  was  a  bond 
executed  by  Stephen  Townsend  for  $7,000.00,  payable  in 
the  year  1863.  The  personal  estate  and  the  lands  specifi- 
cally charged  with  the  testator's  debts  proved  insufficient ; 
and  the  creditors  proceeded  for  the  deficiency  against  the 
lands  devised  to  the  complainants.  Thereupon,  this  bill 
was  filed  by  the  complainants  against  the  executors,  claim- 
ing to  be  reimbursed  out  of  the  bond  of  Townsend,  and 
praying  that  it  might  be  sold  for  that  purpose. 

No  issue  of  fact  was  raised  by  the  answer  of  the  defend- 
ants, and  the  case  was  heard  before  the  Chancellor  at  the 
Sept.  T.  1859,  upon  the  equities  arising  out  of  the  facts  as 
set  forth  in  the  bill. 

71  F.  Bayard,  for  the  complainants. 

There  can  be  no  doubt  that  the  bond  of  Townsend  is 
assets  for  all  purposes  under  the  statute,  which  expressly 
declares  all  goods  to  be  assets,  with  very  limited  excep- 
tions. jRev.  GodCy  300,  sec.  16.  This  bond  is  none  the  less 
assets,  though  not  due  at  the  testator's  deatli.  A  debt  is 
not  affected  in  its  nature,  nor  in  any  of  its  legal  incidents  or 
consequences,  by  the  question  whether  it  is  due  or  not  due. 
An  illustration  of  this  point  is  afforded  by  the  rule  that  an 
administrator  cannot  pay  a  simple  contract  debt,  though 
due,  before  paying  a  bond  not  due.     Toller  on  Ex*r$.  282 ; 
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2  Wms.  on  Ex'rs.  876.  Theo,  since  the  bond  is  part  of  the 
personal  assets,  it  was  subject  to  the  debts  in  relief  of  the 
lands  devised  to  the  complainants,  notwithstanding  the 
lands  were  charged  with  debts.  The  mere  charge  of  debts 
on  lands  does  not  exonerate  the  personal  estate  from  its 
primary  liability.  To  have  this  effect,  there  must  appear 
from  the  will,  either  expressed  or  necessarily  implied,  an 
intention  not  merely  to  charge  the  real  estate,  but  so  to 
charge  it  as  to  exempt  the  personal.  2  Wms,  on  Ex*rs. 
1450;  Bootk  vs.  BlundeUj  1  Mer,  JR.  193.  It  must  plainly 
appear  that  the  testator  meant  to  change  the  order  of  pay- 
ment. 1  White  ^  Tudjofs  Lead.  Cos.  in  Eq.  622, notes;  688, 
647.  The  rule  requiring  the  evidence  of  intention  to  be 
clear  is  more  stringent  where  the  eflfect  of  exonerating 
the  personal  assets  is  to  charge  devisees  than  where  the 
land  to  be  charged  descends  to  heirs. 

G.  B.  Rodney y  for  the  defendants. 

I  do  not  controvert  the  general  rule  as  stated  by  Mr. 
Bayard ;  but  it  is  controlled  in  this  case  by  the  apparent 
intention  of  the  testator.  It  is  evident  from  the  frame  of 
the  will  that  Townsend's  bond  for  $7,000.00  was  in  the 
testator's  mind  set  apart  to  serve  the  annuity  bequeathed 
to  his  widow — the  interest  on  the  bond  being  the  exact 
amount  of  the  annuity.  It  should  also  be  observed  that 
after  her  death  legacies  are  given,  which  must  have  been 
intended  to  be  provided  for  out  of  this  fund.  The  impli- 
cation is  sufficiently  clear  of  an  intention  to  exempt  this 
fund  from  debts,  especially  considering  that  they  are  by 
the  terms  of  the  will  charged  on  the  real  estate. 

Mr.  Bayard^  in  reply. 

The  whole  defence  rests  upon  the  correspondence  be- 
tween the  annuity  and  interest  on  the  bond.     This  is  a 
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mere  coincidence,  accompanied  by  no  explanation  in  the 
will,  and  is  in  itself  too  slight  a  ground  to  vary  a  general 
rule  for  the  administration  of  assets. 

The  Chancellor  considered  that  the  bond,  although 
not  yet  due,  was  assets  for  the  payment  of  the  testator's 
debts;  and  that  it  was  not  exempted  by  the  mere  charge 
of  the  debts  on  real  estate;  that  the  will  must  show  an 
intent,  express  or  implied,  to  exonerate  the  personal  estate, 
and  tha^in  this  will  such  intent  is  not  sufficiently  demon- 
strable. A  decree  was  entered  to  marshal  the  assets,  and 
orderiog  a  sale  of  the  Townsend  bond  for  that  purpose. 


Charles  T.  Fleming,  Trustee  of  the  real  estate  of  Ben- 
jamin Potter,  deceased, 

vs, 

Henderson  Collins,  Adm'r.  of  Joshua  S.  Layton,   de- 
ceased,  and  the  heirs  of  the  said  decedent. 

Su»Bexy  S^t.  T.  1859. 

The  catting  of  timber  is  aa  injury  of  an  irreparable  nature  and  remediable 
in  equity,  by  whomsoever  committed. 

Equity)  haying  jurisdiction  to  restrain  waste,  will  decree  an  account  and 
satisfiustion  for  the  waste  committc^d. 

Upon  the  death  of  the  party  committing  the  waste  the  liability  to  account 
turvives  against  his  administrators. 

Bill  to  restrain  waste  and  for  an  account.    The 
complainant  was  trustee  under  the  will  of  Beiijamin  Pot- 
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ter.  deceased,  of  certain  real  estate  devised  to  charitable 
ases.  The  bill  was  filed  against  the  heirs  at  law  and  the 
administrators  of  Joshna  S.  Layton,  deceased;  alleging 
that  he,  in  his  life-time,  had  cut  timber  on  part  of  the  trust 
estate,  and  praying  an  injunction  against  further  waste ; 
also  praying  an  account  of  the  waste  committed  and  pay- 
ment of  the  amount  The  defendants  who  answered  al- 
leged that  Joshua  8.  Layton  was  in  possession  of  the 
premises  at  the  time  of  Potter's  death,  and  claimed  title 
in  himself  by  purchase  from  C.  S.  Layton,  the  former 
owner;  that  the  land  had  been  vacant,  was  taken  up  by 
C.  8.  Layton  and  by  him  sold  to  Joshua  8.  Layton,  who 
cut  the  timber  as  the  owner;  that  Totter  had  no  title  and 
was  never  in  possession.  The  defendants  admitted  the 
cutting.  The  bill  was  taken  pro  confesso  as  to  Henry  A. 
Layton,  one  of  the  heirs  at  law. 

Before  the  final  hearing  of  the  case  an  issue  was  direct- 
ed to  try  the  title  to  the  land  in  controversy  by  a  jury  at 
the  bar  of  the  Superior  Court.  The  jury  found  the  title 
to  be  in  the  complainant,  as  trustee  of  the  Potter  estate. 

Depositions  were  taken  by  both  parties  touching  the 
amount  and  value  of  the  wood  cut. 

The  cause  came  before  the  Chancellor,  at  the  Sept.  T. 
1859,  for  a  hearing  upon  the  bill,  answers,  exhibits  and 
depositions,  and  the  verdict  found  on  the  issue  directed. 

W.  Saulsbury  and  E.  D,  CuUeriy  for  the  complainant. 

The  title  is  established  by  the  verdict,  and  nothing  re- 
mains but  to  prove  the  waste.  The  proof  shews  that  tim- 
ber was  cut,  to  the  injury  of  the  inheritance,  and  the  value 
of  it.  That  is  waste,  and  gives  equitable  jurisdiction  of  the 
subject.  2  Sto.  Eq.  Jur.  see.  200 ;  Eden  on  Inj,  249,  199. 
The  Court,  having  jurisdiction  of  the  subject,  will  proceed 
to  give  full  redress,  so  as  to  prevent  a  multiplicity  of  suits. 
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Therefore,  it  will  not  only  restrain  further  waste  but  as- 
certain by  an  account  the  waste  committed,  and  decree 
payment.  The  party  who  committed  the  waste  being  dead 
the  redress  for  the  waste  committed  survives  against  his 
administrators. 

C  M,  Layton  and  G,  S,  Layton^  for  the  defendants. 

This  is  not  a  case  of  waste.  There  is  no  community  of 
title.  Joshua  S.  Layton  held  possession,  claiming  the  ex- 
clusive title,  and  cut  timber  as  owner  of  the  land.  The 
verdict,  finding  the  title  to  be  in  Potter,  made  the  cutting 
by  Layton  a  trespass,  remediable  only  by  an  action  at  law 
for  damages  against  his  administrators.  1  Chitty  PL  81, 
83.  They  are  not  subject  to  an  account  in  equity.  2  Johns, 
Ch.  R,  169.  How  can  administrators  file  an  account  for 
waste  committed  by  the  intestate  in  his  life-time  ?  They 
know  nothing  about  it.  As  to  the  heirs,  they  are  in  no 
way  affected  by  a  trespass  committed  by  their  ancestor. 

IIarrinoton,  Chancellor. — The  verdict  upon  the  issue 
concludes  the  question  of  title,  and  leaves  nothing  to  be 
decided  but  whether  waste,  such  as  is  the  subject  of  equit- 
able jurisdiction,  has  been  committed,  and  the  amount  of 
it.  The  cutting  is  undisputed,  and  the  amount  and  the 
value  of  the  timber  cut  is  proved.  That  it  is  the  subject 
of  equity  jurisdiction  there  can  be  no  doubt.  For,  the 
cutting  of  timber  is  an  injury  irreparable  in  its  nature,  and 
by  whomsoever  committed  is  remediable  in  equity.  The 
remedy  by  injunction  in  such  cases,  has  been  greatly  ex- 
tended, and  is  applied  even  to  restrain  trespasses  which 
are  irreparable.  Coop,  Eq.  152 ;  Eden  on  Inj,  199 ;  6  Johns. 
Ch.  B.  497.  The  Court  having  jurisdiction  to  restrain 
waste  will  do  complete  justice  by  decreeing  an  account  and 
satisfaction  for  the  waste  committed ;  and  the  party  com- 
mitting it  having  died,  the  liability  to  account  survives 
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against  his  administrators.  In  the  present  case  there  is 
already  sufficient  proof  for  a  final  decree  ;  but  if  the  par- 
ties desire  an  opportunity  for  further  proof,  I  will  direct 
an  account. 

Both  parties  preferred  a  decree  upon  the  present  proofs ; 
and,  accordingly,  a  decree  was  entered  against  the  admin- 
istrators of  Joshua  S.  Layton,  deceased,  for  $126.00,  as  the 
value  of  the  waste. 


Stbphsn  S.  Southard, 

0 

Samuel  A.  Prioe,  Jr. 

New  CaHUj  Feb.  T.  1860. 

After  argament  of  a  canse  at  the  final  hearing,  leave  granted,  nnder  the 
circumstances,  to  exhibit  interrogatories  to  take  additional  testimony 
and  for  a  fhrther  hearing. 

Bill  in  bquitt,  for  the  correction  of  an  alleged  mistake 
in  the  consideration  of  a  note  given  under  the  circum- 
stances following : — 

The  complainant,  on  the  24th  of  December,  1856,  pur- 
chased from  the  defendant  the  interest  of  the  latter  (being 
one -third)  in  the  partnership  effects  of  Pedrick,  Price  k 
Co.  The  parties  made  a  calculation,  with  the  partnership 
books  before  them,  in  order  to  ascertain  the  value  of  the 
defendant's  interest,  the  result  of  which  was  that  his  in- 
terest was  estimated  at  $11,000,  for  which  sum  the  com- 
plainant gave  his  promissory  note  at  four  months. 

30 
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The  bill  alleged  that  in  April,  1857,  the  books  being 
poBted,  it  was  ascertained  that  a  mistake  to  the  amount  of 
$1685.67  had  been  made  in  the  estimate  of  profits  for  the 
year  1856,  which  affected  the  value  of  the  defendant's  in- 
terest as  the  same  had  been  calculated  on  the  26th  of 
Decen^ber,  1856,  when  the  purchase  was  made  by  the 
complainant.  The  bill  charged  that  the  complainant's 
note  for  $11,000  was  given  and  accepted  expressly  subject 
to  the  correction  of  any  errors  which  might  afterward 
be  discovered  in  the  estimate  of  profits  for  the  current 
year;  and  the  complainant  claimed  to  deduct  from  the 
note  the  amount  of  the  mistake  alleged  to  have  been  dis- 
covered. Prayer^  for  an  injunction  against  an  action  at 
law  pending  for  the  collection  of  the  note  in  full. 

The  answer  alleged  that  the  calculation  of  the  26th  of 
December,  1856,  was  made  only  with  a  view  to  approxi- 
mate the  value  of  the  defendant's  interest ;  that  at  the 
close  of  it  the  defendant  proposed  to  sell  his  interest  for 
$11,500;  that  the  complainant  then  offered  for  it  $11,000, 
payable  at  four  months,  which  the  defendant  accepted  and 
the  bargain  was  closed.  The  answer  wholly  denied  that 
there  was  any  agreement  or  understanding  for  the  cor- 
rection of  errors ;  and  insisted  that  the  note  was  an  ab- 
solute and  unconditional  security. 

The  case  was  argued  at  the  March  Term,  1860,  at  a 
final  hearing  upon  the  bill,  answer,  exhibits  and  deposi- 
tions, by  E.  Q.  Bradford  and  Z).  M.  Bates  for  the  com- 
plainant, and  J.  C.  Patterson  and  J,  A,  Bayard  for  the  de- 
fendant. 

In  the  course  of  the  argument,  upon  the  examination  of 
the  partnership  books,  two  questions  of  fact,  affecting  the 
value  of  the  defendant's  interest,  were  much  controverted, 
viz :  whether  certain  goods  of  the  partnership,  lost  in  the 
schooner  "  Camilla,"  and  charged  in  the  account  at  the 
end  of  the  year  1866,  were  lost  before  or  after  the  26th  of 
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December;  and  whether  the  account  of  stock  taken  at  the 
end  of  that  year,  or  after,  was  so  taken  with  the  defend- 
ant's knowledge  and  sanction,  so  as  to  make  it  evidence 
against  him. 

At  the  close  of  the  argument  the  complainant's  solici- 
tors filed  an  affidavit  of  the  complainant  that  the  goods  on 
board  of  the  "  Camilla"  were  lost  before  the  26th  of  De- 
cember, 1856 ;  also  that  the  defendant  was  present  at  the 
taking  of  the  account  of  stock  after  the  close  of  the  year 
1856,  They,  thereupon,  moved  for  leave  to  file  inter- 
rogatories to  take  testimony  on  these  points  and  for  a 
further  hearing.  They  argued  that,  as  they  had  the  right 
to  dismiss  their  bill  and  proceed  de  novOy  it  was  better  for 
all  parties  to  take  the  testimpny  in  the  pending  case  than 
in  another.  They  cited  2  Dan.  Ch.  Pr.  998 ;  Oresley's  Eq. 
Eo.  183. 

The  defendant's  solicitors  resisted  the  motion.  They 
filed  a  counter  affidavit  of  the  defendant. 

Harrinoton,  Chancbllor. — The  complainant  is  entitled 
to  a  preliminary  decision  of  this  motion  ;  for,  though  the 
importance  of  the  new  testimony  sought  to  be  introduced 
depends,  in  one  aspect  of  the  case,  on  a  decision  of  the 
main  question ;  namely,  the  complainant's  equity  to  have 
the  mistake  corrected  after  it  is  shewn,  his  application  for 
a  further  opportunity  to  shew  its  existence  must  be  dis- 
posed of  before  I  can  proceed  to  a  final  decree.  He  may 
avoid  that  decree  by  dismissing  his  bill  without  prejudice, 
and  impose,  while  he  incurs,  the  expense  of  an  entirely 
new  case.  And,  if  he  is  entitled  to  correct  the  alleged 
mistake,  I  could  not  proceed  to  a  final  decree  without  the 
further  evidence;  for  it  is  admitted  now  that  the  profits 
of  the  partnership  for  1856,  cannot  be  ascertained  without 
an  account  of  stock  at  the  end  of  that  year. 

I  do  not  wish  to  decide  this  case  prematurely,  nor  by 
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mstallments.  I  do  not  wish  to  hurry  a  decision  when 
either  party  has  not  offered  all  the  evidence  in  his  power 
belonging  to  the  case.  It  is  not  yet  an  old  case,  and  no 
one  will  suffer  by  the  delay  necessary  to  take  the  testimo- 
ny proposed,  while  both  parties  might  be  subjected  to  fur- 
ther and  more  expensive  litigation  by  a  decision  exclud- 
ing this  testimony.  I,  therefore,  grant  the  complainant's 
motion. 

At  the  same  time,  I  expressly  forbear  any  expression  of 
opinion  with  regard  to  the  merits  of  the  case,  and  shall  be 
entirely  at  liberty  to  dismiss  the  bill  finally,  after  proof  of 
a  mistake  in  the  estimate  of  profits,  if,  either  by  the  agree- 
ment of  the  parties  or  on  general  principles  of  equity,  such 
mistake  is  not,  under  the  cirQumstanoes,  open  to  correction. 

Appeal  prayed,  but  not  taken. 

The  case  was  afterward  compromised. 


Richard  "N.  Mbrbikbn, 

Daniel  C.  Godwin,  Curtis  S.  Watson,  Jambs  B.  Lopland 

and  Thomas  Wallace. 

Kent,  March  T.  1S60. 

The  Bubfltitution  of  a  new  security  for  one  in  which  a  party  became  original* 
ly  bound  as  surety  does  not  oonvert  him  into  a  principal  debtor. 

An  indorser  of  a  pronuMory  note,  after  its  maturity  and  his  liability  on  it 


Mbrriken  v.  Godwin,  bt  al.  287 


Statement  of  the  case. 

had  become  fizedi  joined  with  the  maker  of  the  note  in  a  bond  giving 
further  time,  at  his  request.  Held,  that  he  was  surety  on  the  bond  and 
not  a  principal. 

The  surety  in  a  bond*  upon  tender  of  the  debt,  is  entitled  under  the  statute 
to  an  assignment  of  the  bond,  if  demanded ;  and  a  refusal  to  make 
such  assignment  is  a  discharge  of  the  surety  per  se,  irrespective  of  the 
question  whether,  in  consequence  of  snch  refusal,  the  surety  has  sus- 
tained injury. 

The  fact  that  an  inequitable  use  might  be  made  of  the  security  assigned,  as 
against  the  creditor,  does  not  absolve  him  from  making  it,  nor  prevent 
the  refusal  of  it  from  operating  to  discharge  the  surety.  He  should 
assign  the  security  and  afterward  resist  the  inequitable  use  ot  it. 

(iuere  :  What  would  be  the  effect  of  proof  that  the  assignment  was  sought 
for  the  purpose  of  making  an  inequitable  use  of  it? 

Tender  of  payment  to  one  of  several  creditors  and  a  demand  from  him  of 
an  assignment  of  the  security,  although  the  security  may  not  be  in  his 
possession,  binds  all  the  obligees,  and  his  refusal  is  equivalent  to  the 
refusal  of  all. 

To  a  charge  in  the  bill  that  the  complainant  was  surety  in  a  bond,  and  as 
such  entitled,  on  payment,  to  an  assignment  of  the  bond,  it  is  not  a  re- 
sponsive answer  to  allege  that  he  is  not  entitled  to  the  equity  of  a 
surety  because  by  an  agreement  made  at  the  time  of  giving  the  bond 
he  was  precluded  from  the  protection  now  sought  by  the  assignment. 
Such  a  defence  must  be  proved  aliunde. 

Bill  to  restrain  the  collection  of  a  judgment. — 
The  bill  alleged  that  the  complainant  became  bound,  as  the 
surety  of  Richard  Chambers,  in  a  judgment  bond  to  the 
defendants,  dated  Oct.  Ist,  1856,  for  the  debt  of  $300.00, 
payable  on  the  1st  of  November  then  next ;  that  the  bond 
was  given  in  part  of  the  purchase  money  of  a  printing 
press  which  the  defendants  had  sold  to  Chambers  for 
$790.85;  that  for  the  balance  of  the  purchase  money, 
$490.35,  Chambers  gave  to  the  defendants  his  bond,  with- 
out surety,  on  which  last  bond  a  judgment  was  entered  in 
the  Superior  Court  for  Kent  County,  on  the  9th  of  June, 
1856,  and  a  Jkri  facias  issued,  returnable  to  the  Oct.  Term 
following,  and  levied  upon  the  printing  press  and  fixtures. 
A  venditioni  exporuis  was  issued,  April  1st,  1857,  and  return- 
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ed  to  the  April  Term,  1857,  "  tardc  venit."  No  further  writ 
was  issued  to  the  Oct.  Term,  1857,  nor  until  the  20th  of 
January,  1858,  when  an  alias  vend,  exp.  was  issued  to  the 
April  Term,  1858,  and  returned,  "  stayed."  On  the  10th 
of  June,  1858,  an  alias  Ji.  fa.  was  issued,  under  which  a 
new  levy  was  made  upon  the  same  goods  before  levied  on, 
viz :  the  printing  press  and  fixtures,  and  also,  as  the  bill 
alleged,  upon  some  other  materials  which  Chambers  had 
added  to  his  stock.  On  the  15th  of  June,  1858  a  plur 
Ties  vend.  exp.  was  issued  to  Oct.  Term,  1858,  which  had  not 
been  returned.  Under  these  writs  the  printing  press  and 
fixtures  had  been  sold,  and  the  proceeds  were  held  by 
the  Sheriftl     Chambers  had  no  other  property. 

The  complainant  finding  that  the  defendants  had  by  the 
failure  to  continue  their  execution  process  from  term  to 
term,  as  well  as  by  lapse  of  time,  lost  their  priority  of  lien, 
under  the  judgment  for  $490.35,  under  the  original  levy, 
as  against  any  subsequent  execution  creditor,  desired  to 
pay  off  and  obtain  an  assignment  of  the  $300  bond,  in 
which  he  was  surety,  so  that  he  might  enter  a  judgment 
on  that  bond,  and  by  a  levy  on  the  printing  press,  fixtures, 
&€.,  secure  himself.  The  bill  alleged  that  he  had,  at  sun- 
dry times  between  the  15th  and  26th  of  June,  1858,  en- 
deavored to  pay  the  bond,  and  on  the  28th  of  Jun,e,  not 
being  able  to  find  the  other  defendants,  he  had  made  a 
legal  tender  of  the  money  to  Curtis  S.  Watson,  one  of  the 
obligees,  demanding  an  assignment  of  the  bond ;  that 
Watson  refused  to  receive  the  money  or  make  the  assign- 
ment ;  that  under  such  assignment  the  complainant  could 
have  protected  himself  in  his  suretyship  by  a  levy  upon 
the  printing  press,  fixtures,  &c.  The  bill  alleged  that  a 
judgment  had  been  entered  against  the  complainant  on 
the  bond  for  $300.00,  and  a  fieri  facias  issued,  which  was 
now  pending.     Prayer ^  for  an  injunction. 

.  The  answers  of  the  defendants  alleged  that  the  $800.00 
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for  which  the  bond  of  Chambers  and  the  complainant 
was  given,  was  originally  secured  by  Chambers'  promis- 
sory note,  at  ninety  days,  indorsed  by  the  complainant, 
which  note  matured  and  would  have  been  protested,  the 
parties  being  unable  to  pay,  but  that,  at  the  complainant's 
request,  it  was  substituted  by  the  judgment  bond ;  and  the 
answers  insisted  that  the  complainant,  having  been  fixed 
with  his  liability  upon  the.  note  for  which  the  bond  was 
given,  stood  in  the  bond  as  a  principal  and  not  as  surety. 
The  answers  further  alleged  that  at  the  taking  of  the 
promissory  note  and  also  at  the  substitution  therefor  of  the 
judgment  bond,  it  was  expressly  understood  and  agreed 
between  the  parties,  that  the  defendants  should  have,  un- 
der their  judgment  on  Chambers'  bond  for  $490.35,  a  pri  - 
ority  of  lien,  by  execution  and  levy  on  the  printing  press 
and  fixtures;  and  the  answers  denied  that  any  goods  were 
sold  under  the  alias  levy  which  were  not  covered  by  the 
first  levy ;  or,  at  least,  any  more  than  were  applicable  to 
rent. 

The  answers  admitted  that  the  complainant,  at  sundry 
times,  expressed  a  wish  to  pay  off  the  bond  in  which  he 
was  bound,  and  take  an  assignment ;  but  they  denied  any 
tender  of  the  money  and  demand  for  the  assignment,  us  to 
any  of  the  defendants  except  Watson,  who  admitted  the 
interview  alleged  in  the  bill  to  have  taken  place  between 
him  and  the  complainant  on  the  28th  of  June,  but  stated 
that  he  had  not  then  the  bond,  and  never  had  it,  and  could 
not  make  the  assignment ;  that  he  referred  the  complain- 
ant to  the  defendant,  Wallace,  who  held  possession  of  th^ 
bond.  The  defendants  all  denied  any  purpose  to  prevent 
the  complainant  from  paying  the  bond,  or  any  refusal  to 
receive  the  money  and  make  the  assignment.  The  defend- 
ants denied  that  the  complainant  was  entitled  to  an  assign- 
ment, being  as  before  stated  not  a  surety  on  the  bond, 
which  was  given  in  satisfaction  for  his  previously  fixed 
liability  :  also,  the  defendants  insisted  that  the  complainant 
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was  precluded  by  his  express  agreement  from  using  the 
bond,  had  it  been  assigned,  to  defeat  the  levv  of  the  de- 
fendants under  their  other  bond :  also,  the  defendants 
further  insisted  that  the  complainant  had  suffered  no  preja- 
dice  from  the  want  of  the  assignment,  since,  before  it  was 
demanded,  the  defendants  had  renewed  their  lien,  nnder 
the  judgment  for  (490.85,  by  a  new  levy  on  an  alias  fieri 
fddas  under  that  judgment,  which  would  have  been  effect- 
ual against  any  remedy  of  the  complainant  under  such 
assignment  of  the  $300  bond. 

Depositions  were  taken  at  large  on  both  sides.  The  ma- 
terial points  of  the  testimony  are  stated  in  the  opinion  of 
the  Chancellor. 

The  cause  came  before  the  Chancellor  at  the  March  T. 
1860,  for  a  hearing  upon  the  bill,  answers,  exhibits  and 
depositions. 

E.  Ridgely  and  N.  B,  Smithers,  for  the  complainant. 

The  complainant's  liability  in  the  bond  is  only  as  surety. 
The  consideration  for  the  note  was  a  printing  press  sold  to 
Chambers.  It  is  undisputed  that  he  was  surety  on  the 
note.  The  bond  was  a  substituted  security  for  the  same 
debt,  and  it  did  not  change  complainant's  relation  to  it. 
8  Barb.  N.  Y.  Sep.  814 ;  11  ibid  159. 

As  surety,  the  complainant  was  entitled  to  an  assign- 
ment of  the  bond  upon  payment  or  tender  of  the  debt. 
This  was  his  right  on  general,  equitable  principles,  further 
secured  and  enforced  by  the  statute.     Rev.  Code,  186. 

Then,  did  he  tender  the  amount  of  the  debt  and  demand 
an  assignment;  and  was  it  refused?  That  is  the  decisive 
question.  It  is  in  proof  that  he  called  upon  all  the  obligees 
successively.  First,  he  asks  Godwin,  who  was  Register 
of  Wills  in   Dover,   to  bring  up  the  bond,   whicli  the 
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latter  neglects  to  do.  Then  he  goes  to  Milford  and  calls 
on  Wallace,  who  calculates  the  amount  due  on  the  bond, 
but  tells  complainant  he  cannot  have  an  assignment  be- 
cause Godwin  is  out  of  town ;  then  he  finds  Lofland, 
who  refuses  an  assignment  unless  it  is  made  condi- 
tional. He  then  waits  in  Milford  from  Saturday  until 
Monday ;  calls  again  at  Wallace's  store ;  finds  him  gone ; 
then  calls  on  Watson,  tenders  him  the  full  amount  as  cal- 
culated by  Wallace,  and  demands  an  assignment,  which  is 
refused.  What  more  could  the  surety  do  ?  Next,  what 
was  the  legal  effect  of  Watson's  refusal  ?  It  discharged 
the  surety  absolutely.  Payment  or  tender  to  one  joint 
obligee  is  payment  or  tender  to  all.  If  one  can  receive 
payment  for  all,  it  is  his  duty  to  procure  an  assignment  by 
all,  and  his  refusal  affects  all.  Its  direct  operation  is  to 
discharge  the  surety ;  for  it  deprives  him  of  his  right  to  be 
subrogated  to  the  security  as  a  means  of  protecting  him- 
self. 3  Barbour  JK.,  314 ;  11  ibid  159  ;  7  Price  Exch.  R.  223  ; 
Theob.  on  Pr.  ^  Sur.  (1  L.  L.)  123. 

The  refusal  of  the  assignment  was  a  discharge  of  the 
surety  per  se.  It  is  of  no  consequence  whether  in  point  of 
fact  the  security  would  have  availed  him.  The  question 
is  whether  he  was  deprived  of  his  right,  not  how  much  he 
Was  injured  in  consequence.  2  Am.  Lead.  Cos.  308,  827; 
Theob.  on  Pr.  ^Sur{l  L.  L.)  73  ;  7  Price  Exch.  R.  223.  It  is, 
therefore,  wholly  immaterial  to  inquire  whether  or  not  the 
alias  fieri  facias  renewed  the  lien  on  the  printing  press. 

With  respect  to  the  alleged  agreement,  giving  priority 
to  the  lien  under  the  first  bond,  we  say  that  no  such 
agreement  is  proved  ;  and  the  answer,  in  alleging  it,  is  not 
responsive  to  the  bill.  The  inquiry  of  the  bill  was  whether 
the  complainant  was  a  surety.  The  answer  should  be  yes 
or  no.  There  was  no  obligation  to  answer  further :  the 
obligation  to  answer  is  the  measure  of  its  effect  as  evidence. 
Qualifications  or  matters  of  defence  relied  on  to  avoid  the 
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effect  of  the  answer  to  the  point  inquired  of  are  not  evi- 
dence as  being  responsive.  12  G.  ^  J.  365  ;  1 5  VermL  R.  93. 
This  rule  is  more  stringent  in  equity  than  at  law.  8  OreenL 
Ev.  281. 

G.  P.  Fisher  and  jD.  M.  BateSy  for  the  defendants. 

Merriken  was  a  principal  in  the  $300  bond  and  not  a 
surety.  It  was  given  upon  a  new  consideration,  viz  :  the 
giving  further  time  on  a  debt  in  which  his  liability  had 
become  fixed.  For  this  indulgence  he  gave  the  bond  ;  and, 
as  a  consideration  for  its  acceptance  and  for  the  indulgence 
given,  he  agreed  that  nothing  should  be  done  to  impair 
the  security  of  the  other  bond. 

Again,  he  made  no  sufficient  tender  of  the  money  and 
demand  for  an  assignment.  To  Godwin  he  only  talked 
about  paying  :  to  Wallace,  who  having  the  bond  might 
have  raised  the  money  and  made  or  procured  an  assign- 
ment, he  made  no  tender  whatever,  though  the  amount 
due  was  then  calculated :  to  Watson,  the  offer  to  pay  was 
on  a  condition  he  could  not  comply  with,  for  he  had  not 
the  bond  and  could  not  assign  it.  There  was  to  none  of 
the  defendants  a  bona  fide  tender,  nor-was  there  any  refu- 
sal. It  is  questionable  even  whether  there  could  be  a  legal 
tender  to  one  only  of  several  obligees;  for  all  constitute 
one  debtor,  and  an  assignment  by  all  is  necessary.  There 
was  no  effort,  nor  even  proposal,  for  a  meeting  of  the  de- 
fendants to  receive  the  money  and  make  the  assignment. 

Further,  a  refusal  to  assign  a  bond,  even  to  a  surety, 
does  not  discharge  him  per  se.  Our  statute  attaches  no 
such  consequence  to  the  neglect  to  assign  ;  and  sufficient 
force,  without  this,  can  be  given  to  its  provisions,-a8  that 
a  surety  shall  not  be  bound  to  pay  without  an  assignment, 
if  he  demands  it ;  and  that  he  may  go  into  equity  and  com- 
pel an  assignment ;  and  further,  that  he  will  be  discharged 
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in  equity  if,  in  consequence  of  the  refusal  to  assign,  he  is 
damaged.  This  is  the  whole  extent  of  the  statutory  obliga^ 
tion.  There  are  no  adjudged  cases  on  this  question,  because 
the  right  to  an  assignment  of  the  principal  security  is  not 
a  general  right  but  is  conferred  by  the  statute.  The  gen- 
eral right  in  equity  is  to  an  assignment  of  collateral  securi- 
ties on  payment  by  a  surety  of  the  principal  one.  Now,  no 
case  can  be  found  holding  that  a  refusal  or  neglect  to  assign 
a  collateral  security  to  the  surety  is  a  discharge  per  se ;  but 
such  effect  is  given  only  on  proof  of  injury,  and  so  far  the 
rule  applied  in  equity  to  collateral  securities  sustains  our 
construction  of  the  statute.  2  White  ^  Tudor^s  Lead.  Cos. 
37.  1  Sto.  Eq.  Jur.  sec.  326. 

Then,  the  case  is  open  to  the  inquiry  whether  Merriken 
did  sustain  any  injury  from  not  having  the  assignment. 
On  this  point  the  proof  is  conclusive.  Chambers  had  no 
property  but  the  printing  press  and  fixtures,  and  these 
Merriken  could  not  have  reached  under  the  bond  had  it 
been  assigned.  For,  in  the  first  place,  though  the  old  levy 
had  lost  its  priority,  the  aliaa  ii.fa.  was  issued  and  the  lien 
renewed  on  the  14th  of  June,  before  any  assignment  was 
sought.  But,  aside  from  this,  Merriken  was  bound  by  his 
express  agreement,  on  giving  the  $300  bond,  and  as  part 
of  the  consideration  for  its  acceptance,  notto  interfere  with 
the  priority  of  the  other  bond,  under  which  the  levy  had 
been  made.  The  evidence  of  this  is  the  sworn  answer  of 
all  the  defendants  made  in  response  to  the  bill  and  not  met 
by  counter  proof.  The  responsiveness  of  an  answer  does 
not  consist  in  its  being  a  categorical  reply  to  a  statement  in 
the  bill,  but  in  its  supplying  the  discovery  sought  by  the 
bill.  The  discovery  sought  was  not  barely  whether  the 
complainant  was  a  technical  surety,  but  whether  he  was  a 
surety  having  the  right  to  an  assignment  on  payment  of 
the  debt.  That  was  the  charge  made  by  the  bill ;  and  the 
answer  meets  the  charge  directly  by  showing  that,  in  con- 
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sequence  of  his  agreement,he  was  not  a  surety  having  such 
right.  This  answer  is  not  a  confession  and  avoidance.  It 
sets  up  no  new  matter  distinct  from  and  collateral  to  the 
charge  of  the  bill.  2  Vee.  Jr.  242 :  1  Cowen  B.  742 :  7 
Ves.  Jr.  567. 

Harrington,  Chancellor. — The  original  connection  of 
the  complainant  with  the  debt  for  which  the  defendants  have 
judgment  and  execution  was  that  of  an  indorserand  surety 
to  Chambers ;  and  I  do  not  think  this  character  changed 
by  his  subsequent  execution  of  a  bond,  in  connection  with 
Chambers,  to  take  up  the  note.  He  is  still  a  surety  merely; 
and  is  entitled  to  all  the  benents  of  that  relation  in  a  court 
of  equity,  though  the  form  of  his  obligation  be  changed  from 
indorser  of  a  note  to  co-obligor  in  a  bond.  He  remains 
bound  for  the  same  debt,  and  one  in  which  he  had  no  other 
interest  or  participation  than  as  surety  of  another. 

As  such  surety,  his  bill  assumes  that  he  had  the  ri^ht, 
under  chapter  65  of  the  Revised  Code,  to  have  it  assigned 
to  him,  on  payment  of  the  amount  due ;  it  alleges  that  such 
assignment  was  refused  and  insists  that,  as  a  consequence 
of  such  refusal,  he  is  in  equity  released  from  the  obligation 
of  payment,  witjiout  his  being  obliged  to  show  how  he 
could  have  indemnified  himself  and  avoided  loss  by  means 
of  the  assignment. 

I  do  not  know  that  the  question,  as  a  legal  principle,  has 
been  settled  under  our  statute ;  but  I  am  unable  to  dis- 
tinguish between  the  right  of  a  surety,  founded  on  the  gen- 
eral equitable  doctrine  of  subrogation,  to  have  an  assign- 
ment of  collateral  securities,  or  to  have  them  used  for  his 
protection,  and  the  same  right  as  secured  by  express  legal 
enactment.  If  a  creditor  gives  time  to  a  principal  debtor, 
so  as  to  put  it  out  of  his  power  at  any  time  to  subrogate  the 
surety  on  payment  of  the  debt  by  him,  he  discharges  him 
without  any  reference  to  the  use  he  might  be  able  to  make 
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of  the  power,  were  it  transferred.  The  question  is  as  to 
the  existence  of  the  right  and  not  as  to  the  source  whence 
it  is  derived ;  and  it  can  have  no  less  force  whether  granted 
by  positive  enactment  or  derived  from  general  principles 
of  equity.  The  statute  is  express,  that  when  any  persons 
are  bound  in  any  bond,  &c,  and  the  money  due  thereon, 
&c,  shall  be  paid,  or  tendered,  by  a  surety  therein,  the 
obligee  shall  be  obliged  to  assign  such  bond,  &c.,  to  such 
surety. 

The  principle  on  which  the  right,  however  derived,  is 
founded  is,  that  a  surety,  on  paying  the  amount  for  which 
he  is  bound,  shall  be  entitled  to  have  all  remedies  against 
the  real  debtor  placed  under  his  control ;  and  if  the  creditor, 
by  agreement  with  the  debtor,  disables  himself  for  any 
time  to  give  the  surety  this  power  he  discharges  him. 

Without  going  into  the  evidence  in  detail,  I  think,  a  ten- 
der of  the  money  due  upon  this  bond  by  the  complainant 
to  Mr.  Watson,  one  of  the  obligees,  is  proved ;  and  that  it 
thereupon  became  his  duty  to  make  au  assignment  under 
the  statute  promptly,  or  in  such  time  as  the  circumstances 
would  admit  of.  He  could  not,  at  the  moment,  transfer  a 
paper  which  was  not  in  his  possession ;  but  from  the  time 
of  the  tender  actually  made  it  became  his  duty,  and  that  of 
his  co-obligees,  to  receive  the  money  and  make  the  assign- 
ment. The  previous  interviews  had  with  each  of  the  other 
defendants,  though  looking  towards  this  object  and  show- 
ing a  degree  of  solicitude  on  the  part  of  the  complainant 
to  make  good  his  right  of  substitution,  imposed  no  obliga- 
tion to  do  the  act  until  the  money  was  tendered  ;  but  from 
that  time  the  duty  became  imperative  and  the  consequence 
of  not  complying  with  it  attached. 

But,  it  is  said,  that  even  if  the  complainant  was  a  surety 
in  this  bond,  and  though  generally  a  surety  has  the  right 
to  an  assignment  and  to  the  use  of  the  remedies  which  such 
assignment  would  give  him  against  his  principal,  this  is 
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not  a  case  where  any  such  equity  exists,  because  the  com- 
plainant agreed,  when  he  became  surety,  that  the  original 
bond  and  judgment  against  Chambers  should  have  a 
priority  of  lien  before  the  bond  in  which  he  became  bound. 

This  brings  up  the  question  whether  such  agreement  is 
proved,  and  what,  if  proved,  would  be  its  eflTect  upon  the 
surety's  right  to  an  assignment  of  the  bond. 

And  first,  05  to  the  proof  of  it.  The  agreement  is  positively 
alleged  in  the  answers  (all  of  them,)  and  no  doubt  was 
in  fact  made ;  but  the  question  I  am  to  consider  is,  whether 
it  is  legally  proved.  A  defendant's  answer  is  evidence 
only  where  he  is  made  a  witness  by  the  statements  and 
interrogations  of  the  bill;  and  when  his  answer  states  mat- 
ternot  averred  by  the  bill,  or  beyond  it, it  is  the  statement 
of  the  defendant's  case  as  a  party, and  it  must  be  established 
by  other  proof.  Now,  the  bill  here  states  that  Richard  N. 
Merriken  was  a  surety  in  this  bond,  and  that,  as  such 
surety,  he  was  entitled,  on  its  payment,  to  a  transfer  of  the 
security  ;  that  he  tendered  the  money,  which  was  refused, 
and  demanded  the  transfer,  which  was  not  made.  The 
answers,  submitting  first  that  he  was  not  a  surety  and 
denying  the  tender,  sets  up  further  that  he  is  not  entitled  to 
the  equity  of  a  surety,  because  when  he  became  such  he 
made  a  certain  agreement  which  would  prevent  him  in 
equity  from  using  the  transferred  obligation  of  Chambers, 
for  which  he  was  surety,  in  the  way  he  purposed  to  use  it, 
that  is,  by  obtaining  a  preference  of  lien  on  the  printing 
press  and  fixtures.  This  new  phase,  of  the  case,  depending 
upon  new  facts,  to  which  the  complainant  does  not  even 
allude,  must  be  established  in  the  regular  way,  by  proof,  or 
it  must  be  rejected  by  the  chancellor.  However  high  the 
moral  weight  of  the  statements  by  which  it  is  suppbrted,  it 
is  of  no  legal  weight  in  the  scales  of  justice. 

But,  in  the  next  place,  as  to  the  effect  of  such  agreenimt^ 
were  it  proved — I  do  not  see  that  because  a  right  to  the  as- 
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signment  might  be  abased,  or  osed  against  equity  in  the 
particular  case,  the  defendants  are  justified  in  refusing  it,  on 
demand  and  payment  of  the  money.  Was  it  not  clearly  the 
legal  course  to  award  to  the  complainant  his  right  to  an 
assignment  and  afterward  resist  the  illegal  or  inequitable 
use  of  it  ?  Or,  if  such  inequitable  purpose  in  demanding 
the  assignment  (and  the  purpose  is  avowed  in  the  bill) 
would  be  a  sufficient  answer  to  the  complainant's  case  in 
a  court  of  equity,  the  facts  which  show  the  purpose  to  be 
inequitable  and  in  opposition  to  positive  agreement  must 
be  proved  in  the  case  ;  and  the  proof  here  fails,  outside  of 
the  answers,  which,on  the  principle  stated,  cannot  be  taken 
as  evidence. 

It  is,  therefore,  my  opinion  that  the  complainant  is  enti- 
tled to  the  relief  asked  for  in  his  bill,  and  that  the  injunc- 
tion heretofore  granted  must  be  continued.  Let  a  decree 
be  entered  accordingly,  with  costs. 


Jambs  L.  Houston  and  Rhoads  Hazzard, 

vs. 

William  J.  Hurley  and  Lrvin  J.  Mbars,  administrators 
of  Stbphbh  Hurlbt,  deceased. 

Sussex,  Sept.  T,  1860. 

A  purchaser,  nnder  a  contract  for  the  sale  of  land,  who  has  accepted  a 
deed  and  entered  into  possession  will,  nevertheless,  be  relieved  in 
equity  against  a  defect  of  title  afY.erward  discovered  by  him,  if  fraud 
in  the  saU  was  practiced  upon  him  by  the  vendor.  Otherwise,  U  seems, 
\i  the  deed  were  accepted  in  the  absence  of  fraud. 
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The  right  to  rescind  a  contract  for  fraud  must  be  exercised  promptly  after 
the  discovery  of  it. 

A  purchaser  under  a  contract  for  the  sale  of  land  accepted  a  deed  and  en 
tared  into  possession  in  December,  1851,  soon  afber  which  he  dis* 
covered  thac  the  land  had  been  sold,  before  the  conveyance  to  him,  for 
unpaid  taxes ;  but  he  continued  in  possession  until  1858,  when,  with- 
out eviction,  he  abandoned  it.  Held,  that  aflt^r  so  long  delay  he  was 
not  entitled  to  wholly  rescind  the  contract ;  but  held  aiso,  that  a  por- 
tion of  the  purchase  money  remaining  unpaid,  a  court  of  equity  will 
restrain  the  collection  of  it  until  a  good  title  be  made. 

A  surety  in  a  debt  for  which  judgment  is  recovered  against  the  principal 
is  not  discharged  by  a  stay  of  execution,  if  such  stay  is  required  by 
statute,  although  it  is  entered  as  given  by  consent  of  the  plaintiff. 

Nor  is  such  surety  discharged  by  a  mere  stay  of  execution  afier  a  levy. 

But  if  goods  levied  upon  under  the  execution  have  been  released  by  the 
creditor,  without  the  surety's  consent,the  surety  is  discharged  pro  tanto. 

Bill  in  equity,  filed  under  the  followiDg  circumstan- 
ces : — 

Stephen  Hurley,  the  defendant's  intestate,  sometime 
prior  to  Nov.  18th,  1854,  by  a  contract  in  writing,  agreed 
to  sell  and  convey  to  James  L.  Houston,  one  of  the  com- 
plainants, by  "  a  good  and  sufficient  title,''  a  tract  of  land 
situate  in  the  State  of  Maryland,  known  as  the  "  Moreign 
tract,"  described  as  containing  611  acres,  more  or  less,  for 
the  sum  of  $2000,  to  be  paid  as  follows :  $50  in  cash  at 
the  date  of  the  contract,  and  the  residue  in  notes  of  $500 
each,  with  surety,  payable  six  months  apart.  The  con- 
tract was  executed  by  a  deed  dated  Nov.  13th,  1854,  upon 
receiving  which  Houston  paid  Hurley  $250  more  in  cash, 
gave  three  notes,each  for$500,and  one  for$200,with  Rhoads 
Hazzard  as  surety,  and  entered  into  possession.  The 
land  in  question  had  been  purchased  by  Hurley  on  the 
8th  of  August,  1853,  at  a  sale  by  order  of  the  Court  of 
Chancery  in  Maryland,  and  a  deed  for  the  same  was  exe- 
cuted to  him  by  a  trustee  of  the  Court,  Sept.  30th,  1854. 
In  December,  1853,  the  land  was  sold  to  Thomas  H. 
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Webb  by  a  collector  of  taxes  for  back  taxes  due  in  the 
years,  1849,  1850,  and  1851.  'So  deed  had  been  executed 
by  the  collector.  Houston,  after,  having  taken  possession 
and  made  some  improvements,  abandoned  the  property  in 
1857,  when  Webb,  the  purchaser  at  the  collector's  sale* 
entered.  Afler  the  notes  given  by  Houston  matured  suits 
were  brought  on  them  in  Maryland,  and  judgments  were 
recovered  against  Houston  (Hazzard,  the  surety  being 
non  est)  with  a  stay  of  execution  for  four  months,  under 
the  law  of  Maryland.  Execution  was  afterward  issued 
and  levied  on  goods ;  but,  by  Hurley's  consent,  the  goods 
were  released  from  the  levy  and  taken  away  by  Houston, 
and  the  execution  was  stayed.  Afterward,  and  without 
further  exhausting  his  remedy  on  the  judgment  in  Mary- 
land, Hurley  brought  suits  in  Delaware,  to  recover  the 
four  notes  from  Houston  and  Hazzard. 

The  bill  was  filed  to  enjoin  the  suits  in  Delaware.  It 
alleged  that  at  the  time  of  the  conveyance  by  Hurley  to 
Houston  the  title  to  the  land  was  defective  by  reason  of 
the  collector's  sale ;  that  Hurley  knew  of  the  defect  and 
fraudulently  concealed  it;  that  no  covenants  of  title  were 
made  in  Hurley's  deed,  the  complainant  being  induced  to 
waive  them  by  the  representation  of  Hurley's  counsel  that 
the  title  was  good  and  that  covenants  of  title  were  not 
necessary  in  a  deed  made  by  a  trustee  of  the  Court.  The 
bill  further  alleged  that,  although  the  contract  and  the 
deed  called  for  511  acres,  there  were  in  fact  only  280  or 
800  acres  in  the  tract  conveyed ;  also,  that  Houston  ac- 
cepted the  deed  without  knowledge  of  the  defect  of  title 
or  of  the  deficiency  in  the  quantity  of  land.  The  bill 
further  insisted  that  Hurley,  having  obtained  a  judgment 
on  the  notes  in  Maryland,  could  not  afterward  sue  on 
them  in  Delaware ;  also,  that  the  stay  of  execution  and 
release  of  the  levy  on  goods  had  discharged  Hazzard,  the 
surety.     Prayer^  for  an  injunction  against  the  actions  upon 
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the  notes — ^absolutelj  as  to  Hazzard,  and  as  to  Houston, 
until  the  title  should  be  perfected,  and  until  the  defendants 
had  exhausted  their  remedy  on  the  judgment  in  Mary- 
land. 

The  answer  denied  the  charge  of  fraud,  alleging  that 
Hurley  sold  and  conveyed  the  land  to  Houston  in  good 
faith  and  without  knowledge  of  any  incumbrances  ;  that 
Houston,  in  1854,  accepted  the  deed  in  performance  of  the 
contract,  held  the  land  in  possession  until  1857,  cut  tim- 
ber to  the  value  of  $2000,  received  rent  to  the  amount  of 
$300;  that  he  was  not  evicted,  but  abandoned  the  posses- 
sion by  connivance  with  Webb,  as  a  pretext  to  avoid  pay- 
ing the  notes ;  that  the  land  was  not  sold  for  taxes  before 
Houston  took  possession ;  that  if  sold,  it  was  by  Houston's 
neglect  in  not  paying  up  the  taxes ;  that  he  bought  the 
land  knowing  that  Hurley  had  just  purchased  it  at  the 
trustee^s  saie^  and  that  he  was  buying  only  what  Hurley 
took  at  the  sale.  The  answer  further  insisted  that  the 
surety  had  not  been  discharged  by  the  proceedings  in 
Maryland. 

Depositions  were  taken  on  both  sides.  The  evidence, 
so  far  as  it  was  material,  is  stated  in  the  opinion  of  the 
Chancellor. 

The  cause  came  before  the  Chancellor,  at  the  March  T. 
1863,  for  a  hearing  upon  the  bill,  answer,  exhibits  and  de- 
positions. 

McFee  and  LaytoUy  for  the  complainants. 

The  equity  of  the  bill  rests  on  several  grounds,  viz : 

1.  The  fravd  of  Hurley,  According  to  the  evidence 
he  contracted  to  sell  the  land  to  Houston  in  the  fall  of 
1854,  stipulating  expressly  for  ^'  a  good  and  sufficient 
title."    A  year  previous,  in  December,  1853,  the  same  land 
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had  been  sold  to  Webb  for  taxes.  Hurley  bad  no  title 
when  he  undert-ook  to  sell  to  Houston.  The  constable's 
receipt  at  the  sale  for  taxes,  though  without  a  deed,  car- 
ried an  equitable  title.  At  the  least.  Hurley's  title  was 
&tally  eucumbered :  it  was  not  such  as  he  agreed  to  con* 
vey.  Nor  can  it  be  doubted  that  Hurley,  when  he  con- 
tracted with  Houston,  had  knowledge  of  his  defect  of 
title.  Such  knowledge  of  facts  affecting  his  own  title,  oc- 
curring a  year  previous,  is  fairly  to  be  presumed.  But 
Webb's  testimony  proves,  additionally,  that  Hurley  knew 
of  the  sale.  The  deed  itself  shews  fraud  on  its  face,  in  the 
absence  of  the  usual  covenants  for  title.  It  is,  then,  a 
case  of  actual  fraitd.  Further,  even  supposing  Hurley 
sold  in  ignorance  of  the  defects  of  title,  and  was  innocent 
of  fraud,  there  is  none  the  less  a  failure  of  consideration 
for  the  purchase  money.  In  either  view,  Houston  upon 
discovering  the  defect,  though  after  having  accepted  a 
deed,  was  entitled  to  rescind  the  contract  and  to  abandon 
the  land  without  waiting  to  be  evicted.  2  Parsons  on 
Cont  278-9 ;  1  Sugd.  on  Vend.  324-5.    1  Sto.  Eq.  Jur.  141. 

2.  As  against  Hoiiston  the  notes  for  the  purchase 
money  were  merged  in  the  judgment  recovered  against 
him  in  Maryland  prior  to  the  suit  in  Delaware ;  and  as  to 
him  they  could  not  be  again  sued  on.  1  Chitty^s  PL  105. 
1  BvlL  N.  P.  182,  n.  a.  At  all  events.  Hurley's  administra- 
tors were  bound  to  exhaust  their  remedy  in  Maryland  be- 
fore suing  for  the  same  debt  here. 

8.  As  to  Hazzard,  the  surety  in  the  notes — ^he  was  dis- 
charged by  Hurley's  giving  time  to  Houston  under  the 
judgment ;  also  by  his  releasing  the  levy  he  had  acquired 
upon  Houston's  goods.  On  recovery  of  the  judgment  a 
stay  of  execution  until  the  next  term  was  entered  by  con- 
sent, which  was  giving  time  to  the  principal.  Again, 
after  execution  and  a  levy  on  Houston's  goods,  the  levy 
was  released  by  order  of  Hurley,  and  the  goods  were  de- 
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livered  to  Houston.  All  this  was  to  the  prejudice  of  the 
surety ,and upon  settled  principles  discharged  him.  1  MaM. 
Ch.  Pr.  190 ;  Burge  on  Suretyship  206  ;  Nisbet  vs.  Smith,  2 
Bro.  Ch.  Rep.  579 ;  McDowell  vs.  Bank  of  Wilmingtm  and 
Brandywine,  1  Harring.  E.  388 ;  Tindal  vs.  Brown^  1  T.  R. 
167 ;   Theob.  on  P.  ^  S.  1 27,  (1  Law  Lib.  75.) 

Moore  and  C.  M.  CuUen,  for  the  defendants. 

1.  The  case  shews  no  fraud  nor  failure  of  considera- 
tion for  the  notes.  Hurley's  deed  to  Houston  conveyed 
"  a  good  and  sufficient  title."  The  sale  for  taxes,  being 
without  any  deed  from  the  collector,  passed  no  title.  It 
is  true,  Webb,  the  purchaser,  testified  that  his  title  was 
confirmed  by  an  act  of  Assembly.  But  there  was  no 
proof  of  such  act;  and,  had  there  been  such  proof,  no 
legislative  confirmation,  without  the  collector's  deed,  could 
divest  Hurley's  title.  His  title,  at  the  date  of  the  deed  to 
Houston,  was  therefore  good  until  it  should  be  impeach- 
ed, which  might  never  be;  and  although  Houston,  while 
the  matter  stood  in  contract,  might  have  refused  to  take 
the  title  in  this  condition ;  yet,  having  accepted  a  deed 
and  entered  into  possession,  he  could  not  afterward 
abandon  the  land  without  an  eviction.  1  Sugd.  on  Vend. 
824,  sec.  28.  2  3. 126,  sec.  7;  130  sec.  9;  Abbott  vs.  Allen 
2  Johns.  Ch.  R.  519;  Johison  vs.  Gere,  lb.  547;  Griswold 
vs.  N.  Y.  Ins.  Co.,  1  Johns.  R.  213;  2  Kent.  Com.  471, 473. 
It  is  the  settled  rule  that  a  party  intending  to  repudiate  a 
contract  must  do  so  at  the  earliest  occasion.  1  Sugd.  on 
Vend.  324,  w.  2;  2  lb.  10,  sec.  29;  130,  see.  11.  Here, 
Houston,  after  he  knew  of  the  difficulty,  continued  in 
possession,  paid  taxes,  cut  timber,  received  some  rent  and 
submitted  to  a  judgment  for  the  purchase  money.  He  has 
made  money  from  the  land,  and  cannot  now  be  permitted 
to  repudiate  the  bargain — at  least,  without  accounting  for 
what  he  has  made  under  it. 
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The  imputation  of  fraud  on  the  part  of  Hurley  is  not 
sustained  by  the  proof.  The  weight  of  evidence  is  that 
he  contracted  to  sell  to  Houston  in  the  fall  of  1853,  which 
was  before  the  sale  for  taxes  in  December  following.  He 
could  then  have  had  no  knowledge  of  such  sale ;  nor  is 
he  proved  to  have  known  of  the  back  taxes.  He  had  him- 
self purchased  only  in  the  August  previous.  Houston 
knew  that  Hurley  had  but  recently  bought  the  land  and 
had  not  yet  got  the  deed.  This  was  sufficient  to  put  him 
on  his  guard.  Looking  then  at  the  whole  case,  it  is  not 
one  for  relief  on  the  ground  of  fraud  ;  and  as  to  the  em- 
barrassment of  the  title,  the  complainant  has,by  accepting 
it  and  taking  and  continuing  in  possession,  precluded  him- 
self from  rescinding  the  contract  without  an  eviction.  The 
proper  remedy  for  a  purchaser,  upon  a  defect  of  title  dis- 
covered after  he  has  taken  a  deed,  is  by  suit  upon  the 
covenants  of  the  deed ;  but  Houston  chose  to  accept  a 
deed  without  covenants,  and  he  must  abide  the  conse- 
quences. 

2.  The  recovery  of  judgment  in  Maryland  on  these 
notes  does  not  bar  a  suit  here.  Hazzard  was  not  served 
with  process  there.  The  notes  are  both  joint  and  several. 
1  Chitty^s  PL  42  a.  Nor  was  Hazzard  discharged,  as  surety, 
by  the  proceedings  in  Maryland.  The  stay  of  execution, 
on  recovery  of  the  judgment  against  Houston,  was  com- 
pulsory, being  given  under  the  law  of  Maryland.  As  to 
the  release  of  the  levy,  there  is  no  sufficient  evidence.  It 
was  in  writing  atid  cannot  be  proved  by  parol.  But,  giving 
the  release  its  full  effect,  it  was  only  of  a  part  of  the  prin- 
cipal's property,  and  could  operate  only  as  a  release  pro 
tanto.  Theo,  JPr.  and  IS.  (1  2/.  i.)  85  ;  Baker  vs.  Briggs,  8 
Pick.  R.  121;  14  U.  S.  Dig.  542,  sec,  58;  5  lb.  820,566.160. 

Harrington,  Chancellor. — The  proof  in  this  case  estab- 
lishes a  written  contract  by  the   defendant's   intestate, 
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Hurley,  to  sell  to  Hou8toii,the  complainant,  the  "  Moreign" 
tract  of  about  511  acres  of  land,  and  to  make  him  '^  a  good 
and  sufficient  title"  to  it,  for  the  consideration  of  $2000 — a 
small  part  to  be  paid  in  cash,  and  the  balance  to  be  secured 
by  three  notes,  of  $500  each,  with  complainant,  Hazzard, 
as  surety.  The  notes  were  made,  and  Houston  went  into 
possession.  The  contract  is  without  date,  and  the  time  of 
making  it  uncertain ;  the  complainants  alleging  that  it 
was  ii\  the  fall  of  1853,  and  the  defendants  that  it  was  in  the 
fall  of  1854 ;  which  latter  date  seems  the  more  probable. 
It  was  certainly  several  weeks  before  the  18th  of  Novem- 
ber, 1854,  on  which  day  Hurley  executed  and  Houston 
accepted  a  deed  conveying  the  /*  Moreign"  farm,  of  about 
511  acres,  but  without  any  warranty  of  title  against  incum- 
brances. 

It  is  proved  that  Houston  had  knowledge  that  the  Hurley 
title  was  derived  through  a  sale  of  the  "  Moreign"  tract  by 
a  trustee,  under  an  order  of  the  Court  of  Chancery  in 
Maryland,  since  the  trustee's  deed  is  dated  on  the  same 
day  with  his;  and  the  Ennals  grant  to  Moreign,  referred 
to  therein,  is  the  same  described  by  the  trustee's  deed. 
This  is  also  admitted  in  the  bill,  by  the  statement  that  a 
lawyer,alleged  to  have  been  Hurley's,  represented  that  cove- 
nants of  title  were  not  necessary,  as  the  title  was  derived 
under  a  trustee's  sale  in  chancery.  The  trustee's  deed  is  in 
evidence,  but  his  authority  (recited  in  it)  is  not  otherwise 
proved,  the  chancery  record  having  been  ruled  out  of  the 
case  for  want  of  authentication.  The  Moreign  title  prior 
to  this  is  in  evidence,  i.  e.  the  Ennals  deed.  Indeed,  it  is 
not  attacked  beyond  the  chancery  sale ;  but  the  complain- 
ant alleges  that  the  title  given  him  was  not  "good  and 
sufficient,"  because  the  land  was  incumbered  by  old,  un- 
paid taxes,  and  in  fact  had  been  sold,  according  to  law,  for 
the  non-payment  of  these  taxes,  to  one  Webb,  who  claimed 
a  right  to  the  farm,  and  who  it  seems  entered  after  the 
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complainant,  Houston,  left  it.  To  this  it  is  replied,  that 
such  a  sale  by  the  collector,  for  non-payment  of  taxe8,would 
not  transfer  title,  without  deed  ;  and  that,  though  it  would 
have  been  good  ground  for  the  complainant  to  refuse  the 
deed  of  Hurley  as  a  compliance  with  his  contract  to  make 
"  a  good  and  sufficient  title,"  yet  that  Houston,  by  accepting 
the  deed  on  the  13th  of  November,  1854,  precluded  himself 
from  denying  the  sufficiency  of  the  title  as  a  full  compli- 
ance with  the  previous  agreement,  and  that  he  cannot,  after 
accepting  that  deed,  abandon  the  contract,  nor  even  resort 
to  Hurley  for  a  defect  of  title,  otherwise  than  under  the 
covenants  of  the  deed.  This  position  is  tenable  upon  the  as- 
sumption that  there  was  no  fraud  practised  upon  Houston. 
It  is  with  this  qualification,  viz  ;  the  absence  of  fraud  that 
Sugden  lays  down  the  rule,  when  he  says  that  generally  a 
purchaser,  after  a  conveyance,  has  no  remedy  except  upon 
the  covenants  he  has  obtained,  although  evicted  for  want 
of  title,  and  however  defective  the  title  may  be,if  there  is  no 
fraudulent  concealment  on  the  part  of  the  seller ;  that  the 
purchaser's  only  remedy  is  under  the  covenants.  1  Sugd. 
on  Vend.  324.  It  is  true,  that  there  are  no  covenants 
in  this  deed,  and  that  Houston  is  therefore  remediless,  if 
he  accepted  it  without  being  deceived ;  and  the  fact  that 
he  accepted  so  meagre  a  deed  as  this,  vi^ithout  a  single 
covenant  or  assurance,  as  the  performance  of  an  agreement 
to  convey  "  a  good  and  sufficient  title,"  when  the  land  was 
covered  with  incnmbrances  for  tax,  and  had  in  fact  been 
publicly  sold  for  taxes,  does  not  itself  prove  the  fraud, 
though  it  is  important  in  considering  whether  Houston  was 
in  fact  defrauded  by  the  willful  concealment  of  these  things 
by  Hurley  and  the  designed  entrapping  of  him  with  so  im- 
perfect and  unusual  a  deed. 

This  then,  is  the  main  question  in  the  cause — whether 
there  was  fraud  ;  for  though  Houston  may  be  deprived  of 
legal  remedy  for  want  of  proper  covenants  in  this  deed, 
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and  though,  by  his  receiving  it  and  holding  the  land 
under  it  for  some  years,  he  may  even  be  debarred  by  his 
laches  from  putting  an  end  to  the  contract — yet,if  the  fraud 
is  established,  a  court  of  equity  will  relieve  ;  and  it  will  not 
allow  proceedings  at  law  to  go  on  against  him  for  the 
purchase  money  until  the  title  is  perfected. 

Incumbrances  must  be  paid  off  by  the  vendor  before  he 
can  compel  payment  of  the  purchase  money,  if  discovered 
before  the  conveyance.  2Sugd.on  Vend,  124.  After  con- 
veyance executed,  if  the  vendor  was  aware  of  the  defect  of 
title,  and  concealed  it  from  the  purchaser,  it  is  a  fraud,  and 
the  purchaser  will  be  relieved  in  equtity.  2  Stigd.  on 
Vend.  132. 

The  decisive  question  in  the  case  is,  did  Hurley  know 
and  conceal  from  Houston  the  tax  incumbrances  and  the 
sale  for  taxes,  by  which  the  title  was  brought  into  dispute  ? 
He  could  not  perform  his  agreement  to  give  Houston  "  a 
good  and  sufficient  title"  when  the  title  was  thus  in  dispute ; 
and,  without  a  disclosure  of  the  facts  to  Houston,  his  bare 
deed  of  bargain  and  sale,  without  any  covenants,  wa«  a 
fraud  on  him,  and  does  not  deprive  him  of  the  right  to  be 
relieved  in  equity  from  paying  the  purchase  money. 

There  is  no  evidence  in  the  case  that  Houston  knew  of 
the  delinquent  taxes,  or  had  any  information  of  the  sale  by 
the  collector  to  Webb  and  the  consequent  defect  or  dispute 
of  title  in  Hurley,  until  after  the  execution  of  this  deed. 
He  states  this  in  his  bill  positively.  Before  he  contracted 
for  the  land  he  lived  at  a  distance,  and  the  collector's  sale, 
if  not  made  prior  to  his  contract,  was  made  many  months 
before  his  deed.  It  is  entirely  probable,  then ,  that  this  sale 
was  unknown  to  him  ;  while  Hurley,  being  in  the  neigh- 
borhood of  the  county  town  and  being  interested  in  the 
sale,  which  was  public,  was  likely  to  know  and,  according 
to  direct  proof,  did  know  of  the  sale.    Yet,  neither  the  fact 
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of  this  sale  nor  the  existence  of  the  tax  incumbrances  was 
disclosed  to  Houston ;  while  the  giving  an  unusual  deed, 
without  warrants,  under  the  advice,  as  the  bill  alleges,  of 
Hurley's  lawyer  that  a  chancery  title  did  not  require  war- 
rants, are  abundant  evidence  to  my  mind  of  tacit,  if  not  of 
active,  fraud. 

Does  this  fraud  annul  the  contract  of  sale,  or  justify 
Houston  in  abandoning  the  property,  as  he  did  ? 

The  rule  on  this  subject  is  that  the  right  to  rescind  a 
contract  for  fraud  must  be  exercised  promptly  after  dis- 
covery of  the  fraud. 

Houston  states  in  his  bill  that  he  beard  of  the  collector's 
sale  subsequently  to  the  execution  of  the  deed,  which  was 
in  1854 ;  and,  being  then  in  possession  of  the  land,  he  was 
required  to  act  promptly  on  this  information.  The  time 
he  first  heard  of  it  is  not  stated ;  but,  from  his  removal  to 
the  neighborhood  and  the  publicity  of  the  fact,  he  must  be 
taken  to  have  known  it  soon  after  the  time  he  mentions  as 
not  having  heard  any  thing  of  it.  Yet,  he  continued  in 
possession  of  the  farm  for  several  years,  paid  the  taxes  as 
late  as  1858,  and  afterward  abandoned  the  premises,  with- 
out eviction  or  any  legal  attempt  by  Webb  to  turn  him  out 
of  possession. 

This  is  not  the  promptness  required,  and  I  think  he  had 
no  right  at  that  time  so  to  abandon  the  purchase ;  but,  I 
think,  he  is  entitled  in  equity  to  refuse  further  payment  of 
the  purchase  money  until  he  gets  the  title  he  bargained 
for,  namely,  "  a  good  and  sufficient  title"  against  any  law- 
ful claims  of  Webb,  or  his  alienee,  and  also  discharged  of 
the  back  taxes  which  Hurley  was  bound  to  .pay.  2  Siyd. 
on  Vend.  124. 

Another  question  arises  in  the  case,  with  reference  to  the 
complainant  Hazzard.  He  is  the  surety  of  Houston  in  the 
four  notes,  amounting  to  over  J1700,  on  which  proceed- 
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ings  were  .had  in  Maryland,  judgment  obtained  against 
Houaton,  with  a  stay  of  execution  for  four  months  by  con- 
sent, as  the  record  expresses  it,  execution  afterward  taken 
out  and  levied,  the  levy  released  and  execution  stayed  by 
agreement,and  the  goods  levied  on  taken  away  by  Houston , 
with  Hurley's  consent  This  is  relied  on  as  releasing  the 
surety. 

But  it  is  objected,  in  the  first  place,  that  the  release  being 
tinder  Hurley's  hand,  is  not  sufficiently  proved  by  the 
sheriflTs  deposition.  This  objection  mistakes  the  point  on 
which  the  question  rests,  which  is,  not  whether  the  release 
to  the  sheriflf  from  the  responsibility  of  executing  his  writ 
can  be  proved,  as  a  release,  without  its  production,  bnt  it 
is  whether  the  fact  of  lifting  the  levy,  releasing  the  goods 
and  staying  the  execution  discharges  the  surety. 

It  has  long  been  settled  that  giving  time  to  a  principal, 
by  agreement,  discharges  a  surety ;  1  Harring.  Rep.  369 ; 
and  that  even  the  accepting  of  a  judgment,  with  a  limited 
stay  of  execution,  without  the  surety's  consent,  releases 
him ;  and  the  reason  is  that  such  an  arrangement  puts  it 
out  of  the  creditor's  power  to  proceed  at  any  time,  or  to 
authorize  the  surety  to  proceed,  and  thus  puts  him  in  a 
worse  condition. 

But  it  appears  here  that  the  judgment  in  Maryland 
against  Houston  was  taken  with  a  stay  under  an  act  of  as- 
sembly, and  that  the  plaintiffs  consent  to  the  stay  was  by 
the  act  necessary  to  his  obtaining  the  judgment.  It  also 
appears  that  the  stay  of  execution,  after  the  levy,  was 
merely  a  suspension  of  active  proceedings,  and  did  not 
prevent  the  plaintiff  from  proceeding  again  at  any  time. 
A  surety  is  not  discharged  by  mere  indulgence  or  delay 
in  suing  or  executing  the  principal.     1  Russ.  JR.  881. 

Lifting  the  levy  and  releasing  the  goods  levied  on  is 
another  thing,  and  is  an  injury  to  the  surety  to  the  amount 
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of  the  property  released.  If  the  benefit  of  some  securities 
for  a  debt  is  lost  by  the  neglect  of  the  creditor,  the  surety 
is  pro  (onto  discharged.    2  Sim.  ^  Stu.  It.  457. 

The  goods  levied  on  in  this  case  were  a  certain  security 
for  the  payment  of  this  judgment,  in  which  Hazzard  was 
interested,  and  the  release  of  them,  without  his  consent, 
was  an  injury  to  him,  to  the  amount  of  their  value. 

A  creditor  is  even  bound  to  keep  other  property,  pledged 
for  a  debt  for  which  be  has  security,  tor  the  benefit  of  the 
surety ;  and,  if  he  parts  with  it,  he  releases  the  surety  to  the 
amount  of  the  property  given  up.     8  Pick.  Rep.  121. 

I  am,  therefore,  of  opinion  that  the  release  of  this  levy  on 
Houston's  goods  was  an  injury  to  his  surety ;  and,  being 
without  his  consent,  it  is  a  release  of  his  obligation  of 
suretyship  to  the  extent  of  the  value  of  the  goods  given 
up.  This  can  be  ascertained  with  reasonable  accuracy  in 
any  proceeding  hereafter  taken  to  charge  the  surety,  since 
the  levy  and  inventory  will  be  shown  by  the  sheriflPs  re- 
turn. But  I.do  not  know  of  any  decided  case,  and  cannot 
perceive  any  principle  of  equity,  that  will  make  such  a  stay 
of  proceedings  and  release  of  goods  levied  on  an  absolute 
release  of  the  surety.  It  does  him  no  wrong  beyond  the 
value  of  the  goods  released.  The  creditor  has  the  right  to 
forbear  execution ;  and  the  surety  has  a  remedy,  if  he  de- 
sires it,  to  obtain  further  execution. 

The  decree  will,  therefore,  be  to  continue  the  injunction 
of  proceedings  at  law  against  Houston  and  Hazzard,  on  the 
notes  given  for  the  consideration  of  the  *'  Moreign"  farm 
until  a  good  and  sufficient  title  ''shall  have  been  made  to 
Houston,  according  to  the  agreement ;  and  that  beyond 
this  the  defendants  shall  be  prohibited  and  enjoined  from 
ever  proceeding  against  Hazzard,  the  surety  in  these  notes, 
to  the  amount  of  the  value  of  the  goods  of  Houston  levied 
on  under  the  judgment  and  execution  in  Maryland  and 
surrendered  by  the  plaintifi'  in  that^execution  ;  and  that 
the  defendants  pay  the  cost  of  this  suit. 
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Robert  Frazer, 

vs. 
William  Frazer. 

Kent,  March  T.  1861. 

Ordinarily^  the  party  alleging  insanity  is  bound  to  prove  it.  Insanity  is  not 
presumed. 

But)  general  insanity  being  proved,  the  onus  is  upon  the  party  setting  up 
any  act  as  binding  to  prove  that  it  was  done  in  a  lucid  interval. 

By  insanity  is  not  meant  a  total  deprivation  of  reason,  but  only  an  inability 
from  defect  of  perception,  memory  and  judgment,  to  do  the  act  in 
question. 

By  a  lucid  interval  is  not  meant  a  perfect  restoration  to  reason,  bat  a  res- 
toration so  far  as  to  be  able,  beyond  doubt,  to  comprehend  and  to  do 
the  act  with  such  perception,  n^emory  and  judgment  as  to  make  it  a 
legal  act. 

The  reasonableness  of  an  act  is  evidence  of  the  rationality  of  the  actor. 
The  fixedness  of  purpose  to  do  it,  is  further  evidence  of  stability,  and, 
therefore,  of  rationality  :  but  if  the  act  is  not  shewn  to  be  reasonable 
it  derives  no  strength  from  a  continued  purpose  to  do  it. 

Bill  to  set  aside  a  conveyance. — This  bill  was  filed 
to  set  aside  a  deed  executed  by  James  Frazer  and  wife,  on 
the  5th  of  October,  1854,  conveying  to  the  defendant,  who 
was  one  of  his  sons,  a  farm  in  Kent  County,  being  the 
farm  on  which  James  Frazer  had  resided,  for  the  conside- 
ration, as  specified  in  the  deed,  of  $2,000.  The  bill  alleged 
that  James  Frazer,  the  grantor,  had  been  insane  since  the 
year  1830 ;  that  from  1837  until  1842  he  was  an  inmate  of 
the  Insane  Asylum  at  Philadelphia ;  that  he  was  brought 
home  without  any  material  improvement  in  his  mental 
condition,  and  from  1842  to  1853  he  was  at  times  confined 
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in  the  Alms  House  of  Kent  County,  and  from  that  year 
until  his  death  in  1859,  he  was  generally  in  the  Alms 
House ;  that  lie  had  been  out  of  the  Alms  House  only  two 
weeks  before  the  execution  of  the  deed  on  the  5th  of  Oc- 
tober, 1854 ;  that  on  the  night  of  that  day  he  had  a  violent 
attack  of  mania,  which  made  it  necessary  to  remove  him 
back  to  the  Alms  House ;  and  that,  on  the  5th  of  October, 
1854,  he  was  legally  incompetent  to  convey  his  property 
or  to  transact  any  business.  The  bill  alleged  that  the  de- 
fendant gave  his  bond  for  $1700  as  the  purchase  money, 
but  had  never,  in  fact,  paid  anything ;  that  the  considera- 
tion specified  in  the  deed  ($2,000)  was  grossly  inadequate, 
the  farm  being  worth  $4,000 ;  and  that  the  defendant,  on 
the  execution  of  the  deed  took  and  still  held  possession 
of  the  farm.  The  bill  charged  that  the  deed  was  fraudu- 
lent and  void,  and  that  the  title  to  the  premises  had,  upon 
the  death  of  James  Frazer,  intestate,  descended  to  his 
heirs  at  law,  of  whom  the  complainant  was  one  and  enti* 
tied  to  one-third ;  that  although  James  Frazer  had  left  a 
will,  he  had  died  intestate  as  to  this  real  estate. 

The  defence  relied  upon  by  the  answer  was  that  James 
Frazer,  although  a  lunatic,  had  lucid  intervals,  during 
which  he  was  capable  of  transacting  business,  and  that  the 
conveyance  in  question  was  made  in  one  of  these  intervals. 
The  answer  alleged  that  it  was  made  upon  James  Frazer's 
own  proposal  to  sell  the  farm  to  the  defendant  for  $2,000, 
reserving  to  his  wife,  the  defendant's  mother,  the  use  of 
certain  parts  of  the  dwelling  house  after  his  death ;  that 
the  defendant,  together  with  his  mother,  was  then  living 
with  his  father  and  carrying  on  the  farm  for  the  mainte- 
nance of  the  family ;  that  the  consideration  was  reduced 
from  $2,000  to  $1,700,  after  the  deed  was  prepared,  at  the 
instance  of  James  Frazer,  for  the  reason,  assigned  by  him 
to  the  conveyancer,  that  the  farm  would  not  rent  for  more 
than  $100.     The  defendant  admitted  that  he  had  not  paid 
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any  part  of  the  bond  for  the  parchase  money,  but  alleged 
that  the  same  had  been  disposed  of  by  James  Frazer's  will, 
and  that  he  stood  bound  for  it.  The  answer  wholly  denied 
the  alleged  inadequacy  of  the  purchase  money. 

A  large  body  of  testimony  was  taken,  on  both  sides,  to 
shew  the  mental  condition  of  James  Frazer;  also  proving 
various  estimates  of  the  value  of  the  farm.  The  convey- 
ancer, Samuel  B.  Cooper,  who,  on  the  5th  of  October, 
1854,  prepared  the  deed,  and  also  James  Frazer's  will,  and 
superintended  their  execution,  testified  that,  in  his  judg- 
ment, Frazer  was  on  that  day  rational  and  capable  of  un- 
derstanding the  business  transacted ;  that  Frazer  had  pre- 
viously requested  the  conveyancer's  attendance  and  ex- 
plained his  reasons  for  the  proposed  disposal  of'his  proper- 
ty. The  material  parts  of  the  testimony  are  referred  to 
in  the  Chancellor's  opinion. 

The  cause  came  before  the  Chancellor,  at  the  March 
Term,  1861,  for  a  hearing  upon  the  bill,  answer,  exhibits 
and  depositions. 

E.  Ridgely  and  N.  B.  Smithers^  for  the  complainant. 
G.  P.  Fisher  and  J.  P.  Comegys,  for  the  defendant. 

HARRiNaTON,  Chancellor. — At  the  hearing  of  this  case, 
before  argument,  being  satisfied  that  it  was  a  case  proper 
for  trial  by  a  jury,  I  offered  an  issue  to  either  party  who 
might  desire  it,  which,  after  consultation,  was  declined  by 
both  sides.  I  did  so  neither  from  a  sense  of  difficulty  in 
the  case,  nor  of  delicacy  in  deciding  it.  but  of  duty  with 
reference  to  a  case  involving  a  mere  question  of  fact,  on 
which  question  I  shall  now  express  an  opinion. 

Ko  material  difference  was  apparent  in  the  argument, 
as  to  any  question  of  law  bearing  on  this  question  of  fact, 
though  there  was  some  slight  discrepancy  in  the  mode  of 
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stating  the  principles  of  law  and  in  the  authorities  cited. 
But  this  whole  matter  has  heretofore  been  so  fully  con- 
sidered in  our  Courts,  and  my  own  opinion  so  fully  ex- 
pressed in  the  case  of  Duffield  vs,  Morris^  ExW.^  2  Harring. 
R.  375,  that,  without  controverting  the  points  of  that  deci- 
sion, they  may  be  said  to  rule  this  case. 

Insanity  is  not  presumed.  Ordinarily,  the  proof  of  it 
rests  on  the  party  alleging  it.  This  onus  changes  when 
the  condition  of  the  subject  is  changed,  and  the  party  is 
proved  to  have  been  insane.  Then,  the  party  setting  up 
any  act  as  binding  must  show  that  it  was  done  in  a  lucid 
interval 

By  insanity  is  not  meant  a  total  deprivation  of  reason, 
but  only  an  inability,  from  defect  of  perception,  memory 
and  judgment,  to  do  the  act  in  question.  So,  by  a  lucid 
interval  is  not  meant  a  perfect  restoration  to  reason,  but  a 
restoration  so  far  as  to  be  able,  beyond  doubt,  to  compre- 
hend and  to  do  the  act  with  such  reason,  memory  and 
judgment  as  to  make  it  a  legal  act.  The  defendant  has  to 
establish  that  in  this  case. 

James  Frazer  was  an  insane  person,  at  intervals^  from 
the  year  1830.  He  was  generally  insane,  with  intervals 
either  of  calmness  or  restoration,  from  that  time  till  the 
beginning  of  1854.  He  was  insane,  with  intermissions 
but  without  restoration,  after  1854  till  his  death  in  Janu- 
ary, 1859.  He  was  often  raving;  often  in  lunatic  asylums ; 
generally,  from  1861,  in  the  Alms  House,  and  constantly 
there  from  about  the  time  of  this  transaction,  though  at 
that  time  for  a  few  weeks  he  was  out  of  the  Alms  House. 

From  the  current  of  testimony,  he  was  incapable  of 
doing  any  business  for  many  years  before  his  death,  and 
did  not  do  any  business  with  the  single  exception  of  the 
act  in  question  and  two  others — the  execution  of  a  will 
and  the  making  of  an  affidavit.    The  officer  who  took  the 
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affidavit  did  not  observe  any  want  of  montal  capacity,  and 
the  witnesseB  to  the  will  and  to  the  deed  now  in  question 
make  the  usual  proof  of  capacity.  But  the  fact  of  gene- 
ral insanity  was  not  known  to  the  former,  and  the  judg- 
ment of  the  latter  is  now  to  be  tested 

On  the  5th  of  October,  1854,  James  Frazer — who,  for 
many  years,  had  been  in  the  general  condition  of  an  insane 
person,  usually  confined  to  the  Alms  House,  but  sometimes 
supposed  to  go  out  during  intervals  of  calmness  or  lucid- 
ity, in  one  of  those  intervals  executed  this  deed,  under 
circumstances  that  impressed  the  draftsman  and  witnesses 
with  the  idea  of  entire  competency  to  do  the  act  with  a 
proper  mind.  He  gave  the  instruction  s,gave  reasons  which, 
if  true,  were  good  reasons  for  making  an  unequal  division 
of  his  property,  estimated  values,  stated  his  previous  pur- 
pose to  do  the  act,  which  is  proved  by  Mr.  Cooper,  and 
behaved  as  a  man  doing  a  rational  thing  in  a  sensible  way. 
Opposed  to  this  is  evidence  of  the  previously  existing  and 
immediately  following  state  of  insanity,  the  want  of  proof 
aliunde  of  the  reason  he  gave  for  advancing  his  son  Wil- 
liam, and  the  conflict  of  testimony  in  regard  to  his  conduct 
and  condition  on  the  day  and  night  of  the  execution  of 
the  deed. 

The  reasonableness  of  an  act  is  evidence  of  the  ration- 
ality of  the  actor.  The  fixedness  of  purpose  to  do  it  is 
further  evidence  of  stability  and,  therefore,  of  rationality ; 
but  if  the  act  is  not  shown  to  be  reasonable  it  derives  no 
strength  from  a  continued  purpose  to  do  it.  James 
Frazer's  repeated  offers  to  convey  his  land  to  Joseph 
Nickerson,  though  proving  a  fixed  purpose,  did  not  prove 
rationality,  any  more  than  the  reason  he  gave  for  it  which 
was  not  a  true  reason.  The  assigned  reason  for  making 
this  deed  was  to  equalize  the  distribution  of  his  property, 
because  of  advances  before  made  to  his  son  Robert,  of 
which  there  is  no  proof  other  than  his  own  statement,  and 
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this  reason  is  not  consistent  with  the  other^  stated  by  him 
and  now  maintained  by  the  defendant,  that  the  farm  was 
sold  at  its  real  value.  Beyond  a  doubt,  this  is  not  so. 
The  farm  was  worth  $3500.  Its  rental  value  was  J175  or 
J 200.  He  estimated  it  at  a  rental  of  $100,  and  conveyed 
it  for  $1700,  either  because  that  was  the  worth  of  it  or 
because  he  had  before  advanced  the  other  children.  The 
first  reason  is  not  true,  the  second  is  not  proved.  All  the 
witnesses,  including  one  for  the  defendant,  put  the  value 
at  what  I  have  stated,  the  exceptions  being  only  the  other 
two  witnesses  to  the  deed,  one  of  whom  does  not  know 
with  any  accuracy  the  size  of  the  fields  nor  what  they  will 
produce,  which  weakens  materially,  in  my  mind,  the  force 
of  their  judgment  on  the  main  question.  I  would  not 
impeach  the  honesty  of  eithen  of  these  witnesses,  and  I 
have  great  respect  generally  for  the  judgment  of  Samuel  B. 
Cooper;  but  when  he  deposes  that  there  was  nothing 
about  this  transaction  to  excite  even  a  suspicion  of  James 
Frazer's  competency,  whom  he  knew  to  be  generally  in- 
sane and  just  out  of  a  mad  house,  his  judgment  reducing 
the  value  of  the  land  at  least  one-half,  when  such  reduc- 
tion is  necessary  to  prevent  such  suspicion,  loses  much  of 
its  weight. 

This  deed  will  have  to  find  support,  therefore,  from  ex- 
trinsic circumstances,  as  there  is  nothing  in  the  transac- 
tion itself  so  much  in  accordance  with  reason  and  pro- 
priety as  to  induce  the  conclusion  that  it  was  the  act  of  a 
man  of  competent  capacity. 

And,  considering  where  the  burden  of  this  proof  lies,  I 
have  no  hesitation  in  saying  that  the  deed  is  not  supported 
by  extrinsic  evidence.  On  the  contrary,  the  evidence  of 
long  continued  and  often  violent  insanity  in  the  grantor, 
of  his  general  incapacity  to  do  any  business,  of  the  fact 
that  he  did  not  do  any  thing  requiring  the  use  of  judg- 
ment for  a  long  time  prior  to  the  execution  of  this  deed, 

34 


266  Richards^  Trustee,  v.  Seal,  Admr. 


Syllabas. 


and  that  he  was  regarded  by  hie  family  as  so  incapable ; 
considering  also  the  evidence  of  others  than  the  attesting 
witnesses  as  to  bis  condition  on  the  day  of  the  execution 
of  the  deed,  the  same  night,  the  next  day  and  even  after, 
I  do  not  think  that  the  deed  was  the  act  of  a  person  capa- 
ble of  executing  a  valid  legal  instrument.  I  refer  espec- 
ially, on  one  of  these  points,  to  the  condition  of  James 
Frazer  immediately  before,  on  and  after  the  day  the  deed 
bears  date,  and  his  conduct  at  the  time  of  its  execution, 
to  the  deposition  of  Rachel  C.  Killeu,  and  finally,  and 
conclusively  to  my  mind,  to  the  testimony  of  Doctor  Cow- 
gill  and  the  other  medical  gentlemen  who  treated  his  dis- 
ease, and  of  Thomas  Purnell  who  for  a  long  time  kept 
him,  all  of  whom  considered  him  insane. 

Let  a  decree  be  entered  declaring  the  deed  void. 


William  Richards,  trustee  for  Sarah  Sheron,  wife  of 

Jambs  Sheron. 


vs. 

Joseph  Seal,  administrator,  c.  t.  a.  of  Rachel  Seal,  de- 
ceased, and  Samuel  K.  Pusey,  administrator  of  Joshua 
T.  Seal,  deceased. 

New  CastU,  Fib.  T,  1861. 

Mere  negligenee  of  a  trustee,  as  well  as  his  active  default,  may  be  a  breach 
of  trust. 

Ignorance  of  the  act  or  default  of  a  co-trustee  is  no  excuse,  if  that  ignor- 
ance reittlts  from  neglect. 
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An  investment  of  a  trast  fund  having  been  made  by  trastees,  one  of  them 
withont  the  knowledge  of  his  co- trustee,  collected  the  fund  and  held  it 
until  his  death  without  re-investment.  Held,  that  the  cO'trustee,  who 
had  given  no  attention  to  the  fiind  after  its  original  investment,  was 
liable. 

Bill  in  equity  for  breach  of  trust. — Rachel  Seal, 
Joshua  T.  Seal  and  Edward  Grubb,  being  executors  of  the 
will  of  William  Seal  deceased,  were  also  trustees  under  the 
will  of  a  legacy  of  $3400  bequeathed  to  Sarah  Sheron.  By 
their  testamentary  account,  passed  March  14th,  1823,  they 
credited  themselves  with  the  amount  of  this-legacy  as  so 
much  of  the  assets  held  by  them  as  trustees.  Four  hundred 
dollars  of  this  legacy  was  invested  in  a  bond  and  mortgage 
of  Joseph  Bancroft,  and  was  afterward  (July  19th  1845,) 
collected  by  Joshua  T.  Seal,  as  one  of  the  trustees.  He 
never  re-invested  this  sum,  but  continued  to  hold  it  until  his 
death  in  November,  1856,  paying  interest  on  it  regularly  to 
Mrs.  Sheron.  Edward  Grubb,  one  of  the  trustees,  died 
before  Joshua  T.  Seal  collected  the  money.  Rachel  Seal 
survived  Joshua  and  died  September  18th,  1867.  William 
Richards,  the  complainant,  was,  after  the  death  of  all  the 
trustees,  appointed  a  trustee  for  Mrs.  Sheron,  and  filed  this 
bill,  seeking  to  charge  the  estate  of  Joshua  T.  Seal  and  also 
the  estate  of  Bachel  Seal,  with  the  trust  fund  of  $400,  with 
interest  from  January  1st,  1856,  the  last  date  to  which  it 
had  been  paid. 

The  answer  contested  the  liability  of  the  estate  of  Rachel 
Seal,  alleging  that  she  was  wholly  ignorant  that  Joshua  T. 
Seal  had  collected  the  Bancroft  bond  and  mortgage,  and 
submitting  that  the  money  having  been  duly  invested  she 
was  not  bound  for  the  act  of  her  co-trustee  in  collecting  it, 
in  which  act  she  had  no  participation  but,  on  the  contrary, 
was  ignorant  of  it. 

The  cause  came  before  the  Chancellor  at  the  Feb.  T., 
1861,  and  was  heard,  by  consent,  upon  the  bill  and  answer. 
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D.  M.  Bates y  for  the  complainant. 

It  may  be  conceded,  as  claimed  for  the  defence,  that  a 
trustee  is  liable  only  for  his  own  breach  of  trust,  and  not 
for  the  act  of  his  co-trustee.  WiUis  on  Trustees^  173,  (10 
Law  Lib.)  But  a  breach  of  trust  may  consist  as  well  in 
mere  negligence  as  in  active  default ;  and  this  we  charge 
against  Mrs.  Seal,  that  in  part  through  her  own  neglect  of 
duty  the  trust  fund  has  been  lost.  The  trust  was  one  for 
continued  investment  during  the  life  of  Mrs.  Sheron,  the 
interest  to  be  paid  to  her  for  life.  The  safety  of  the  invest- 
ment and  due  payment  of  interest  was  the  duty  of  aU  the 
trustees  equally.  When,  therefore,  Joshua  T.  Seal  col- 
lected the  Bancroft  bond  and  mortgage  it  became  the  duty 
of  aU  the  trustees  to  see  to  its  re-investment.  This  Mrs. 
Seal  failed  to  do.  From  the  time  of  its  first  investment 
(Dec.  I8th  1843)  she  gave  no  further  attention  to  the  fund. 
Her  ignorance  of  the  fact  that  Joshua  T.  Seal  had  called 
it  in  affords  no  excuse  ;  for  the  fact  appeared  by  his  satis- 
faction of  the  record,  and  she  could  have  known,  and  as 
co-trustee  was  bound  to  know  the  condition  of  the  fund. 
Ignorance  of  the  act  or  default  of  a  co-trustee  is  held  not 
to  be  an  excuse  where  such  ignorance  results  from  neglect. 
WHlis  on  Trustees^  196  ;  (10  Law  Lib.;)  2  Sto.  Eq.  Jur.  sec. 
1283,  1275  ;  Hill  on  Trustees  310 ;  8  Price  Exch.  Bep.  127 ; 
7  GiU  ^  Johns  167. 

T.  F.  Bayardy  for  the  defendants. 

Co-trustees  are  not  liable  for  the  acts  of  each  other  un- 
less they  are  participants  in  the  breach  of  trust,  or  on  the 
ground  of  consent  to  fraud.  The  mere  ignorance  of  Mrs. 
Seal  as  to  the  misconduct  of  Joshua  does  not  charge  her. 
Actual  or  tacit  connivance  must  appear  to  charge  a  co-trus- 
tee. Hill  on  Trustees  443,  Am.  notes  :  3  Lead.  Cew.  in  Eq. 
part  II,  pp  468,  9—470,  1 ;  Sto.  Eq.  Jur.  sec.  1280, 1,  2, 
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8.  It  is  not  pretended  that  Mrs.  Seal  knew  that  Joshua 
had  collected  this  investment.  She  was  a  non-acting  trus- 
tee ;  audjhaving  seen  the  fund  originally  properly  invested, 
she  cannot  be  charged  for  the  act  of  a  co-trustee  in  disturb- 
ing the  investment  without  proof  of  co-operation  or  con- 
nivance. Besides,  the  collection  of  the  Bancroft  mortgage 
and  satisfaction  of  the  record  by  Joshua  T.  Seal  alone  did 
not  discharge  the  mortgage.  He  could  not  have  sued  for 
the  money  without  his  co-trustee,  and  therefore  could  not 
alone  discharge  the  mortgage. 

The  Chancellor,  after  holding  the  case  under  advise- 
ment, considered  that  the  ignorance  of  Mrs.  Seal  was  no 
defence,  it  being  the  result  of  her  negligence,  which  of  it- 
self was  a  breach  of  trust,  and  that  she  was  chargeable  with 
a  loss  which  her  diligence  might  have  prevented.  He, 
therefore,  granted  a  decree  charging  her  estate,  as  well  as 
Joshua  T.  Seal's,  with  the  trust  fund  and  its  interest. 


rii 


The  State  of  Delaware, 
vs. 
GBORaB  P.  Eddt. 

New  CasOe,  April,  1861. 

Breach  of  an  injanction  against  the  further  drawing  of  a  lottery  punished, 
under  the  circumstances,  by  imprisonment  two  weeks  and  until  the 
drawings  should  cease. 

Attachment  for  breach  of  an  injunction. — The  de- 
fendant, one  of  the  firm  of  Wood,  Eddy  &  Co.,  who  claim- 
ed to  draw  a  lottery  under  authority  of  a  certain  act  of  the 
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General  Assembly,  was  attached  for  breach  of  an  injunc- 
tion issued  on  the  5th  of  April,  1861,  restraining  Wood, 
Eddy  &  Co.  from  the  further  drawing  of  lotteries  under 
said  act.  Upon  the  examination  of  the  defendant  under 
interrogatories  it  appeared  that  the  injunction  was  first 
served  upon  him  on  the  evening  of  the  5th  of  April  by 
the  officer  reading  to  him  the  beginning  of  the  writ  and 
the  conclusion  or  mandatory  part ;  that  he  took  the  writ, 
examined  and  read  a  portion  of  it,  but  without  being 
served  with  a  copy.  On  the  next  morning  (April  6th)  the 
sheriff's  officer  served  the  defenclant  with  a  copy  of  the 
writ,  but  without  then  shewing  the  original.  The  lotter- 
ies continued  to  be  drawn  in  Wilmington,  as  before,  until 
April  8th  inclusive,  after  which  the  drawings  were  made  at 
Covington,in  Kentucky ,for  the  purpose  of  deciding  schemes 
devised  under  the  Delaware  State  lottery.  The  defen- 
dant, as  stated  in  his  examination,  was  the  only  member 
of  the  firm  resident  in  Wilmington.  His  counsel  was 
absent  from  the  city  at  the  service  of  the  injunction  and 
did  not  return  until  the  next  afternoon.  Under  these 
circumstances  the  defendant  did  not  stop  the  drawings. 
He  disclaimed  all  intention  to  commit  a  contempt  of 
court. 

On  the  16th  of  April,  1861,  the  defendant  was  brought 
before  the  Chancellor,  and  being  examined  under  inter- 
rogatories, 

G.  B.  Rodney  and  N.  B.  Smithers,  moved  for  his  dis- 
charge. 

They  insisted  that  there  had  been  no  sufficient  service 
of  the  writ ;  that  the  first  service  was  defective  because  no 
copy  was  left;  and  the  second  also,  because  then  the 
original  was  not  exhibited.     Blake's  Chan.  Prac.  402* 

Supposing  the  service  to  be  sufficient,  it  was  admitted 
that  there  had  been  a  technical   contempt;   but  it  was 


Statk  v.  Eddy.  271 


Argument  for  the  State. 

wholly  without  design,  and  greatly  mitigated  by  the  pecu- 
liar circumstances.  The  defendant  was  the  youngest 
member  of  the  firm  and  alone ;  his  partners  absent ;  his 
counsel  also  absent.  They  had  a  large  business,  with  sub- 
contracts to  be  aifected  by  suddenly  stopping  the  draw- 
ings. It  might  involve  large  forfeitures  for  the  violation 
of  contracts  already  made — and  depending  on  the  draw- 
ings. Under  these  embarrassments  and  being  without 
counsel  he  only  did  not  interfere  to  stop  the  drawings. 
Contempts  must  be  intentional  and  the  defendant  may 
therefore  well  be  discharged.  But,  at  all  events,  the  pun- 
ishment should  be  light,  being  measured  not  with  a  view 
to  deter  others  but  according  to  the  deserts  of  the  party 
under  the  circumstances. 

D.  M.  Bates  (representing  the  Attorney  General)  for 
the  State. 

The  service  of  the  writ,  taking  all  that  was  done  by  the 
officer,  was  ample.  The  original  writ  was  exhibited  and 
was  examined  by  the  defendant  on  April  5th  ;  a  copy  was 
delivered  the  next  morning.  The  service  was  thereby 
complete.     The  case,  then,  presents  these  points  : 

1.  The  duty  of  the  defendant — It  was  to  stop  the  draw- 
ing, instantly  and  every  where.  Want  of  counsel  was  no 
excuse.  The  writ  spoke  for  itself  and  was  intelligible. 
Nor  is  it  enough  to  say  that  he  did  nothing.  He  was 
bound  to  interfere.  The  acts  of  his  agents  were  his  acts. 
Their  drawing  was  his  drawing. 

2.  7716  breach  of  duty. — It  commenced  with  his  permit- 
ting the  drawing  on  the  evening  of  the  5th  of  April,  and 
has  continued  ever  since.  The  drawings  in  Kentucky  are 
equally  a  breach  of  the  injunction,  which  forbade  the 
drawing  of  any  lottery  under  color  of  the  law  of  this  State. 
As  to  the  drawings  in  Kentucky  he  was  not  passive.     He 
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made  arrangemeDts  for  them,  and  set  the  wheel  in  mo- 
tion there,  so  as  to  evade  the  injunction. 

8.  The  measure  of  punishment. — The  question  is  not  one 
of  motive  but  of  public  policy  The  contempt  which  is 
punishable  is  not  disrespect  to  the  judge  or  tribunal;  but 
it  is  the  willful  disobedience  to  judicial  process  ;  and  the 
present  is  a  most  flagrant  instance  of  it.  The  punish- 
ment should  be  such  as  will  effectually  prevent  a  recur- 
rence of  such  contempts,  and  secure  prompt  obedience  to 
the  process  of  the  court;  and  with  this  view  should  be  by 
imprisonment  as  well  as  fine.  Such  parties  can  well  afford 
to  pay  money— only  imprisonment  will  effectually  deter 
them. 

In  this  case  the  contempt  continues,  since  it  does  not 
appear  that  the  drawings  in  Kentucky  have  ceased.  The 
order  should,  therefore,  be  such  as  to  enforce  obedience 
by  committing  the  defendant  until  the  drawings  cease 
every  where. 

Harrington,  Ohanobllor. — ^I  have  no  difficulty  in  de- 
ciding that  the  defendant  has  been  guilty  of  a  contempt; 
but  rather  how  to  adjust  the  punishment.  The  contempt 
is  admitted  by  the  defendant  in  his  frank  reply  to  the  in- 
terrogatories. I  am,  therefore,  embarrassed  only  by  the 
extent  of  the  order  I  shall  make,  which  must  treat  the 
defendant  as  a  voluntary  and  deliberate  contemner  of  the 
process  of  the  Court,  and  yet  also  as  one  who  has  promptly 
surrendered  himself  to  its  jurisdiction,  frankly  and  fully 
answered  its  interrogatories  and  sought  to  excuse,  with- 
out denying,  the  contempt.  The  order,  with  all  just  con- 
sideration for  these  mitigating  circumstances,  must  still 
be  such  as  to  vindicate  the  authority  of  this  Court  and 
ensure  obedience  to  its  process. 

The  Court  orders  the  imprisonment  of  the  defendant  for 
two  weeks  and  until  he  shall  thereafter  satisfy  the  Court 
bat  he  obeys  the  injunction. 
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Jacob  Hill, 

vs. 
Benjamin  Garman  and  wife,  and  Abraham  Cannon,  sheriff. 

New  Cagthy  S^.  T.,  1861. 

An  ante-nuptial  contract,  not  recorded,  raiies  no  equity,  at  the  suit  of  a 
debtor  to  the  wife  dum  sola,  to  restrain  the  collection  of  the  debt  at 
law  by  process  in  the  name  of  the  husband  and  wife. 

Such  a  debtor  has  no  interest  in  the  contract,  entitling  him  to  set  it  up  in 
equity. 

Nor  is  the  debtor  at  any  risk  in  paying  the  debt.  Such  payment  would 
protect  him  against  any  future  claim  by  the  trustee  under  the  contract, 
who  had  not  interfered  to  prevent  the  collection  of  the  debt  by  the 
husband. 

Bill  for  injunction  against  a  judgment. — The  defend- 
ant, Benjamin  Garman,  in  1856,  married  Experience  Lore, 
a  widow.  At  the  time  of  the  marriage  she  held  the  bond 
of  the  complainant  for  $1000.  The  bill  alleged  an  ante- 
nuptial contract  between  Garman  and  wife  vesting  her 
property  in  Joseph  Donoho,  as  a  trustee  for  Mrs.  Garman, 
and  judgment  having  been  entered  on  the  complainant's 
bond  and  execution  issued  for  its  collection  in  the  name  of 
Garman  and  wife,  this  bill  was  filed  praying  an  injunction. 

The  answer  denied  that  there  was  any  marriage  contract. 
It  admitted  that  prior  to  the  marriage  a  memorandum  was 
made  giving  to  the  intended  wife  the  power  thereafter  to 
make  a  trustee  of  her  property  for  her  separate  use ;  but 
the  answer  denied  that  any  thing  was  done  in  execution  of 
it,  alleging  that  after  the  marriage  the  defendant  destroyed 
the  paper,  with  Mrs.  Garman's  consent,  because  she  co^- 

35 
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sidered  herself  competent  to  manage  her  property  without 
a  trustee. 

Depositions  were  taken  for  the  complainant,  tending  to 
prove  the  execution  of  a  paper  for  the  purpose  of  a  mar- 
riage contract  and  appointing  Donoho  as  a  trustee ;  also 
that  it  had  been  destroyed.  The  evidence  on  this  point  is 
stated  and  considered  in  the  opinion  of  the  Chancellor. 

The  cause  came  before  the  Chancellor,  at  the  Sept.  T., 
1861,  for  a  hearing  upon  the  bill,  answer  and  depositions. 

O.  B,  Rodney^  for  the  complainant. 

The  execution  and  destruction  of  a  paper,  ante-nuptial 
in  its  character,  is  fully  proved.  Its  contents  and  effect  are 
also  proved  by  two  witnesses,  sufficient  to  overcome  the 
denial  of  the  answer.  The  proof  shows  that  the  paper  took 
present  effect  as  a  marriage  contract  and  changed  the  prop- 
erty in  the  bond.  Were  the  proof  even  doubtful,  the 
maxim  would  apply  ;  "  omnia  prcesumuntur  in  odium  spoUa- 
Urris:'  2  P:  Wm^.  748;  Hob.  Hep.  108.  The  result  is  that 
Garman  has  no  title  to  recover  this  debt,  and  the  complain- 
ant, were  it  collected  from  him,  might  be  called  on  again 
to  pay  it,  either  now  by  the  trustee  or  by  Mrs.  Garman* 
should  she  survive  her  husband.  Hence,  his  equity  to  be 
relieved  here. 

J.  R.  Booth,  for  the  defendant. 

There  is  no  proof  of  the  delivery  of  the  paper  alleged  to 
be  a  marriage  contract.  A  delivery  must  be  such  as  a 
party  cannot  recall.  This  paper  was  not  delivered  to 
Donoho,  but  given  back  to  Garman.  With  respect  to  its 
contents^  the  allegation  of  its  being  a  present  marriage 
contract  is  denied  by  answer,  and  is  not  sufficiently 
proved.     But  at  all  events,  there  is  no  proof  of  the  accepU 
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ance  of  the  trusty  »uch  as  to  exclude  the  husband's  mar- 
ital rights.  1  Sto.  Eg.  Jur.  sec.  533  ;  Lewen  on  Trusts^  228. 
No  attempt  was  ever  made  by  Donoho  to  exercise  the  rights 
of  a  trustee.  On  the  contrary,  though  he  knew  of  a  sale 
of  some  property  by  Garman  and  wife,  he  did  not  inter- 
fere with  it. 

Conceding  a  marriage  contract  to  have  been  executed, 
the  complainant  has  no  interest  in  it,  not  being  a  party  nor 
a  privy.  He  is  a  mere  stranger  or  volunteer,having  no  right 
to  set  it  up  in  equity.  2  Sto,  Eq.  Jut.  sec.  798,  876. ;  Lewen 
on  Trusts^  295.  He  owes  the  money  and  is  bound  to  pay  it 
to  the  legal  holder  of  the  bond.  The  ground  of  equity 
alleged,  viz :  that  he  may  be  called  on  to  pay  it  again,  has 
no  foundation.  The  trustee  may  be  in  danger  from  per- 
mitting the  husband  to  collect  the  debt;  but  if  the  trustee 
does  not  interfere  the  debtor  is  at  no  risk,  unless  in  a  case 
of  fraudulent  collusion  with  the  husband. 

Were  the  complainant  entitled  to  proceed  in  equity,  on 
the  ground  of  a  trust,  the  bill  is  defective  in  not  making 
the  trustee  a  party. 

Harrington,  Chancellor. — The  bill  is  filed  by  Hill,  a 
judgment  debtor,  under  execution  at  the  suit  of  Gar- 
man,  the  husband  of  Experience  Lore,  on  a  bond  given 
by  complainant  to  her  dum  sola.  It  alleges,  as  a  ground  for 
restraining  the  collection  of  the  debt,  that  by  an  ante- 
nuptial contract  the  right  to  this  and  all  Mrs.  Lore's  prop- 
erty was  vested  in  Donoho,  as  her  trustee.  The  defend- 
ant contends  that,  even  if  this  is  true,  the  debtor  has  no 
right  to  relief,he  being  no  party  or  privy  to  the  ante-nuptial 
contract,  nor  interested  in  its  specific  performance  so  as  to 
entitle  him  to  ask  for  such  relief.  It  is  also  objected  that 
the  trustee  is  no  party  to  the  suit ;  and,  further,  it  is  insisted 
that  there  is  no  sufiicient  proof  of  the  execution  and  de- 
livery of  such  a  contract  before  Garman's  marriage  with 
Mrs.  Lore.     These  are  the  material  points  of  the  case. 
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In  regard  to  the  execution  of  an  ante-naptial  contract 
and  its  object,  I  am  satisfied,  on  the  proof,  that  such  a  con- 
tract was  made,  and  for  the  purpose  stated  in  the  deposi- 
tions and  implied  even  in  the  answer,  viz  :  to  preserve  the 
control  of  the  property  to  the  parties  respectively  after 
marriage,  as  it  was  before.  The  bill  alleges  the  execution 
of  a  paper  appointing  a  trustee  for  the  wife  and  vesting  her 
property  in  him  for  that  purpose.  The  answer  denies  not 
the  execution  of  a  paper  on  the  eve  of  the  marriage,  but  sug- 
gests that  its  purpose  was  not  to  appoint  a  trustee  but  to 
provide  that  the  wife  might,  after  marriage,  appoint  such  a 
a  trustee,  if  she  pleased.  This  is  not  probable,  nor  would 
it  be  possible  in  this  form ;  for,  though  an  unmarried  wo- 
man might,  before  marriage,divest  her  property  by  convey- 
ing it  to  a  trustee,  and  even  retain  the  power  of  cancelling 
this  after  marriage,  she  could  not,by  a  mere  agreement,  con- 
veying nothing  to  a  trustee,  retain  the  power,  after  mar- 
riage, of  making  such  a  trustee  at  pleasure.  Nor  is  it  pos- 
sible that  the  parties  should  meet  a  notary  at  the  house  of 
the  intended  trustee  and  procure  his  consent  and  accept- 
ance of  the  trust  and  the  formal  execution  of  a  paper  as  a 
mere  memorandum  that  the  woman  retained  the  right, 
after  marriage,  to  appoint  him  the  trustee,  if  she  pleased. 
And  the  reason  assigned  in  the  answer  for  destroying  the 
paper,  viz:  that  Mrs.  Garman  thought  herself  competent  to 
manage  her  own  property  without  the  aid  of  a  trustee, 
implies  that  such  a  trustee  was  appointed  by  that  paper, 
with  such  power.  And  this  is  proved  in  the  depositions 
of  Gibbs  and  Donoho,  which  are  sufficient,  with  the  cor- 
roborating circumstances,  to  establish  to,  my  satisfaction 
the  allegation  of  an  ante-nuptial  settlement,  as  stated  by 
the  complainant. 

But  the  question  remains  whether  this  is  sufficient  for 
the  complainant's  cai*e  ?  It  does  not  show  any  interest  he 
has  in  the  property  sought  to  be  preserved  or  protected  by 
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this  agreement,  nor  any  right  he  has  to  ask  for  its  specific 
performance  under  a  decree  of  this  Court.  The  alleged 
ante-nuptial  agreement  was  made  to  preserve  Mrs.  Lore's 
right  of  property,  by  placing  it  under  the  protection  of  her 
trustee,  Douoho.  It  was  a  private  arrangement,  designed 
to  be  private,  in  order  to  effect  a  purpose  in  which  Mrs. 
Lore  only  was  interested  ;  and  the  agreement  never  having 
been  put  on  record  there  was  no  notice  of  it  which  could 
injuriously  affect  third  persons.  With  respect  to  a  con- 
tract, thus  private  in  its  origin,  private  in  its  object,  not 
made  known  in  any  public  form,  surrendered  in  its  very 
origin  to  the  custody  of  the  hupband  and  by  him  destroyed, 
a  debtor  to  the  wife  dum  sola  would  be  in  no  danger,  either 
in  a  court  of  law  or  equity,  from  paying  his  debt  to  the 
husband  on  a  judgment  recovered  by  him  as  husband. 

It  is  upon  this  ground  only,  as  I  can  perceive,  that  the 
complainant  comes  into  this  Court  to  enjoin  the  collection 
of  a  debt,  confessedly  due  from  him  to  Mrs.  Lore,  by  Mr. 
Qarman,  her  husband,  on  a  judgment  confessed  to  him  as 
her  husband.  And  to  hold  that  every  debtor  of  the  wife  is 
excused  from  paying  his  debt  to  the  husband, because  there 
is  a  private  ante-nuptial  agreement  between  the  husband 
and  wife,  would  be  to  rule  that  all  debtors  are  bound  to 
take  notice  of  a  transaction  between  other  persons  of  which 
they  have,  and  could  have,  no  knowledge. 

Preserving  to  the  parties  to  these  private  agreements  full 
power  to  enforce  them  so  as  to  secure  all  their  objects,  it 
is  better  to  leave  third  persons  to  their  legal  responsibilities, 
which,  in  such  a  case,  give  the  husband  a  right  to  sue  for 
his  wife's  chose  inaction  and  to  recover  it,  unless  the  parties 
interested  in  this  private  arrangement,  designed  to  change 
the  course  of  the  law,  shall  procure  the  establishment  of 
that  arrangement  in  such  mode  as  will  bind  third  persons. 

Being  of  opinion  that  Mr.  Hill's  payment  of  this  judg- 
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ment  would  protect  him  against  any  claim  by  Mrs.  Gar. 
man's  trustee,  I  think  the  equity  set  up  by  his  bill  has 
failed;  and  I  mast,  therefore,  decree  that  the  injunction 
heretofore  ordered  be  dissolved,  and  that  the  bill  be  dis- 
missed with  costs. 


Adolphus  p.  Ewing, 

vs. 

George  B.  Chase,  administrator  of  Jamks  S.  Chase,  de- 
ceased. 

Sussex,  Stpt  T.  1861. 

InjuDCtion  granted  to  restrain  the  collection  of  a  promissory  note,  the  con* 
sideration  of  which  had  fkiled. 

Agreement  to  sell  a  stage  line  and  the  right,under  a  sab-contract  with  the 
Government  contractor,  to  carry  the  mails  for  an  unexpired  term  of 
one  year  and  nine  months.  The  vendee,  afler  running  the  stage  line 
and  carrying  the  mails  six  months,  was  deprived  by  the  Government 
contractor  of  the  mails.  Soon  afterward, the  vendor  was  again  employed 
to  carry  the  mails  and  carried  them  for  the  residue  of  the  term.  Beldt 
a  falure  of  consideration,  to  the  value  of  the  mail  privilege,  of  a  note 
given  for  the  purchase. 

A  defence  founded  upon  the  alleged  default  of  the  vendee  in  the  carriage 
of  the  mails  is  sustainable  only  by  action  of  the  Government,  forfeit- 
ing the  contract. 

Bill  to  be  relieved  from  a  promissort  note  for  failure 
OF  CONSIDERATION. — This  bill  alleged  that  James  S.  Chase, 
on  the  4th  of  September,  1854,  being  engaged  in  carrying 
passengers  by  a  stage  route  from  Milford  to  Georgetown, 
and  also  the  United  States  mails  on  said  route,  represented 
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to  the  complainant  that  he  held  the  contract  and  privilege 
of  carrying  said  mails,  with  power  to  assign  the  same  and 
the  profit  incident  thereto,  for  the  period  of  one  year  and 
nine  months  from  the  1st  day  of  October,  1854;  and  that 
Chase  offered  to  sell  to  the  complainant  said  stage  line 
and  mail  contract  for  $800.00  ;  that  the  complainant,  con- 
fiding in  the  representations  of  Chase,  accepted  his  offer, 
and  thereupon  an  agreement  in  writing  was  made  and 
signed  by  Chase  as  follows,  viz : 

"I  agree  to  sell  out  my  mail  line  from  Milford  to 
Georgetown,  with  six  horses,  one  large  stage,  three  hacks 
and  BIX  set  of  harness,  to  Adolphus  P.  Ewing,  on  the  1st 
day  of  October,  1854 — all  the  articles  to  be  in  as  good 
order  as  they  are  at  this  time — for  the  sura  of  eight  hun- 
dred dollars  on  the  delivery  of  the  above-named  articles. 
Sept  4th,  1854. 

(Signed)  Jamks  S.  Chabk. 

Attest,  Jambs  P.  Barker. 

The  bill  alleged  that,  pursuant  to  the  agreement,  and  as 
the  consideration  therefor,  the  complainant,  on  receiving 
the  stock  therein  mentioned,  gave  to  Chase  two  judgment 
notes,  dated  Sept.  80th,  1854,  each  for  $400;  that  the 
complainant,  on  the  1st  of  October,  1854,  commenced 
running  the  said  stage  line  and  carrying  the  mails  there- 
on, and  for  the  period  of  six  months  continued  to  carry 
said  mails,  performing  such  duty  faithfully  and  without 
any  complaint  on  the  part  of  the  Postoffice  Department ; 
that  he  then  discovered  that  Chase  had  held  no  contract 
with  the  United  States  Government  for  the  carrying  of 
said  mails,and  had  no  assignable  interest  in  such  contract; 
but  had  only  been  hired  to  carry  said  mails  by  one  John 
Vangesel,  who  held  the  contract  with  the  Government ; 
that  the  complainant,  after  six  months'  carrying  of  said 
mails,  was  discharged  by  the  contractor,  Vangesel,  with- 
out any  default  on  his  part ;  that  Vangesel  himself  then 
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carried  the  mails  for  a  few  weeks,  after  which  Chase  was 
again  employed  by  Yangesel  to  carry  the  mails,  and  con- 
tinued to  carry  the  same,  together  with  passengers,  over 
said  route  until  the  expiration  of  the  before-mentioned 
term  of  one  year  and  nine  months. 

The  bill  alleged  that  although  Chase  had,  as  an  induce- 
ment to  the  purchase  of  the  stage  line  and  mail  privilege, 
assured  the  complainant  that  he  would  receive  (150  per 
quarter  for  carrying  the  mails,  the  complainant  had  not  in 
fact  received  anything;  that  Chase  had  continued,  after 
the  sale  of  the  stage  line  and  mail  privilege,  to  collect 
from  the  contractor,  Vangesel,  the  stipulated  compensa- 
tion therefor,  the  right  to  the  same  not  having  been  legally 
assigned  to  the  complainant.  The  bill  alleged  that  the 
complainant  had  paid  to  Chase  one  of  the  said  judgment 
notes,  with  interest,  which  was  a  sufficient  satisfaction  for 
the  stock  which  the  complainant  had  received ;  that  with 
respect  to  the  other  judgment  note,  for  $400,  there  had 
been,  through  the  fraudulent  conduct  of  Chase,  a  total 
failure  of  consideration ;  but  that,  nevertheless.  Chase  in 
his  lifetime  had  taken  legal  process  for  the  collection  of 
the  same,  which  process  was  after  his  death  continued  by 
his  administrator,  the  defendant.  Prayer  for  an  injunc- 
tion. 

The  answer  of  the  defendant,  who  was  the  adminis- 
trator of  James  S.  Chase,  denied  that  before  or  at  the 
time  of  the  sale  of  the  said  stage  line  and  mail  privilege, 
James  S.  Cliuse  had  represented  to  the  complainant  that 
he  held  a  contract  with  the  United  States  Government  for 
carrying  the  mails,  or  that  he  had  power  to  assign  the 
same ;  or  that  he  had  made  any  representations  other  than 
what  appeared  on  the  face  of  the  written  agreement.  It 
also  denied  tliat  the  complainant  had  carried  said  mails 
without  default,  but  on  the  contrary  alleged  that  he  had 
been  negligent.    The  answer  alleged  that  under  the  agree- 
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ment  the  complainant  was  only  intended  to  be  placed  in 
the  same  relation  to  Yangesel  which  Chase  had  held ;  that 
he  became  entitled  to  receive  for  the  carrying  of  said 
mails  such  compensation  as  the  said  Chase  had  been  en- 
titled to,  but  whether  he  had  received  the  same  the  de- 
fendant did  not  know^  The  answer  charged  that,  at  the 
time  of  the  sale  of  said  mail  privilege,  it  was  notorious  that 
Vangesel  held  the  contract  for  carrying  the  mails  and  that 
Chase  was  employed  under  him;  that  the  complainant 
must  have  known  these  facts ;  that  he  entered  into  the 
arrangement,  taking  the  chance  of  his  continuing  to  be 
employed  by  Vangesel  and  without  any  assurance  or  guar- 
anty from  Chase  of  said  continued  employment;  and  that 
he  was  discharged  by  Vangesel  in  consequence  of  his  de- 
faults in  the  said  service  and  not  through  any  fraudulent 
representations  of  Chase.  The  answer  insisted  that  the 
stock  assigned  to  the  complainant,  together  with  the 
privilege  of  carrying  the  mails  as  the  said  Chase  had  done 
and  subject  to  the  same  risk  of  being  discharged,  formed 
the  consideration  for  the  two  judgment  notes,  and  that  no 
part  of  such  consideration  had  failed. 

Depositions  were  taken  on  both  sides.  The  weight  of 
the  testimony  went  to  shew  that  Chase  at  the  making  of 
the  agreement  represented,  or  led  the  complainant  to  un- 
derstand, that  he  held  and  could  assign  the  right  to  carry 
the  mails  between  Milford  and  Georgetown.  The  evi- 
dence with  respect  to  the  complainant's  punctuality  in 
carrying  and  delivering  the  mails  was  conflicting,  but  the 
weight  of  the  testimony  was  favorable  to  the  complainant^ 
It  was  proved  that  the  complainant  run  the  line  for  about 
six  months,  was  then  turned  off  by  Vangesel,  the  U.  9- 
contractor — for  what  cause  was  not  explained  in  the  tes- 
timony— that  Vangesel  run  the  line  for  a  short  time,  when, 
Chase  took  it  again  and  held  it  for  the  unexpired  term  of 
Vangesel's  contract  with  the  Government.     It  was  further 
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proved  that  the  horses  sold  to  the  (complainant  were  old 
and  the  stock  in  poor  condition,  in  all  worth  about  $400. 

The  cause  came  before  the  Chancellor,  at  the  Sept.  T. 
1861,  for  argument  upon  the  bill,  answer,  exhibits  and 
depositions. 

Jacob  Moore  and  W.  Saulsbury^  for  the  complainant. 

The  written  agreement  by  Chase  was  for  the  sale  of  his 
"  mail  line  from  Milford  to  Georgetown,"  which  can  only 
be  taken  to  mean  a  rlght^  by  sub-contract  with  Vangesel, 
to  carry  the  mail.  Supporting  this  construction  are  his  re- 
presentations, proved  by  two  witnesses,  that  he  had  this 
right  and  could  sell  it.  It  turned  out  that  he  had  not  the 
right ;  and  consequently  Ewing  was  turned  off,  and,  as  is 
proved  by  the  best  testimony, that  of  the  postmasters  on  the 
route,  without  any  default  of  his  own.  Then  Chase  gets 
himself  in  again.  It  is  a  clear  case  of  fraud  and  failure  of 
consideration  for  the  note  now  unpaid.  The  complainant 
has  paid  one  of  the  notes  for  $400,  which  is  equal  to  the 
proved  value  of  the  stock.  The  note  now  in  question 
represents  no  more  than  the  value  of  the  mail  privilege,  of 
which  the  complainant  was  deprived. 

C.  8.  Layton  and  A.  P.  Robinson^  for  the  defendant. 

The  written  contract  speaks  for  itself.  It  does  not  in 
terms  cover  a  mail  contract,  but  puts  the  complainant  in 
the  relation  Chase  had  held  to  the  Government  con- 
tractor.  They  all  knew  that  Vangesel  held  the  contract, 
and  the  complainant  dealt  with  Chase  as  a  sub-contractor, 
taking  such  rights  as  he  had.  There  was  no  undertaking 
to  insure  the  continuance  of  the  privilege ;  and  Chase's 
representations  meant  no  more  than  that  he  could  put  the 
complainant  in  his  place. 

Harrington,  Chancellor. — The  pleadings  and  evidence 
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ia  this  case  satisfy  me  that  James  S.  Chase,  being  the 
alienee,  assignee,  or  sub-contractor  of  John  Vangesel  in^a 
mail  contract  with  the  U.  S.  Government  and  the  owner  of 
stock  on  the  road  between  Georgetown  and  Milford,  and 
actually  running  the  line  and  carrying  the  mails  at  a  cer- 
tain price,  sold  the  stock  and  the  mail  contract  to  Chase 
for  $800,  the  stock  being  worth  about  half  that  sura  and 
the  privilege  of  carrying  the  mails  the  other  half.  Sup- 
posing him  to  have  had  the  sub-contract,  the  sale  of  it  to 
Ewing  did  not  bind  him  to  guarantee  its  continuance 
against  government  forfeitures;  nor  did  it  give  Ewing 
any  privity  of  contract  with  the  Government  or  with  Van- 
gesel ;  but  it  did  oblige  the  vendor  to  let  Ewing  have  what 
he  proposed  to  sell,  and  thereafter  to  do  nothing  on  his 
part  to  take  it  away  from  Ewing.  Simple  justice  requires 
the  former;  a  violation  of  the  latter  would  be  a  fraud. 

The  line,  with  the  mails  and  the  stock,  were  delivered 
to  Ewing  and  he  commenced  running  it,  and  for  several 
months  continued  to  run  it,  according  to  the  weight  of 
evidence, with  punctuality,  when  the  mails  were  taken  from 
him  by  Vangesel,  and  soon  after  Chase  himself  again  run 
it.  Collusion  between  Vangesel  and  Chase  is  charged 
but  not  proved.  But,  is  such  collusion  necessary  to  make 
this  result  a  violation  of  Chase's  contract  ?  Taken  either 
way,  it  is  a  breach  of  contract  on  his  part.  If  he  had  no 
right  under  Vangesel,  such  as  could  not  be  taken  from 
him  without  cause,  he  fraudulently  sold  such  a  right.  If 
it  ^as  forfeited  by  the  neglect  of  Ewing,  such  neglect 
should  be  shown  aflSrmatively ;  and  it  could  not  be  shown 
otherwise  than  by  the  action  of  the  Government  forfeiting 
it.  The  case  assumes  that  Chase  sold  an  interest  in  Van- 
gesel's  contract  with  the  Government,  co-extensive  in 
time  with  the  contract;  at  least,  he  assumed  to  sell  such  a 
right  and  took  complainant's  notes  for  it,  together  with 
the  stock.  Being  found  within  that  time  in  the  exercise 
himself  of  the  same  right  he  had  sold,  and  which  had  not 


I 


284  Barwick,  Admr.  v.  White,  et  al. 


Syliabns. 

been  forfeited  by  GoverDment,  he  has  no  equitable  claim 
on  the  balance  of  the  consideration  which  was  to  have 
been  paid  for  Hhe  right.  The  evidence  shows  that  the 
complainant  availed  himself  of  it  for  about  six  months,  and 
for  that  proportion  of  the  time  Chase  would  be  entitled  to 
a  like  proportion  of  the  sum  promised,  but  the  complain- 
ant would  have  a  right  of  action  against  Chase's  adminis- 
trator for  an  equal  amount  of  mail  money  ;  and,  to  avoid 
circuity  of  action,  I  think  it  is  competent  for  this  Court 
now  to  settle  both  claims  by  a  decree  reaching  the  whole 
equity  of  the  case. 

Being,  therefore,  of  opinion  that  the  consideration  for 
which  one  of  these  notes  was  given  has  failed,  I  think  the 
complainant  is  entitled  in  equity  to  be  relieved  from  the 
payment  of  it,  on  the  ground  taken  in  the  bill ;  and  I  must, 
therefore,  decree  a  perpetual  injunction,  with  costs. 


Nathan  J.  Barwick, administrator  d.  b.  n.  of  John  C.  Bar- 
wick, deceased, 

vs. 

Sophia  E.  White,  administratrix  of  George  P.  White, 
deceased,  and  William  Cannon. 

Sussex,  8^.  T.  1861. 

a  trust  fund,  so  long  as  it  can  be  traced,  may  be  followed  for  the  purpose 
of  enforcing  the  trust. 

A  promissory  note,  taken  by  an  administrator  for  proceeds  of  land  of  his 
decedent  sold  under  an  order  of  the  Orphans  Court  for  the  payment 
of  debts,  and  shewing  on  its  iace  the  purpose  for  which  it  was  giyen 
is  a  trust  fund. 
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Upon  the  death  of  the  administrator,  the  assignment  of  the  note  by  his 
administratrix  to  pay  his  debts  is  a  breach  of  trust  and  a  legal  fraud, 
for  which  the  administratrix  and  her  assignee  are  liable  in  equity. 

The  maker  of  the  note,  by  whom  it  had  been  paid,  is  not  a  necessary  party 
to  a  bill  to  enforce  the  trust.  Neither  are  the  heirs  or  devisees  of  the 
decedent,  whose  land  was  sold,  necessary  parties.  The  fund  belongs 
to  the  administrator  de  bonis  non  of  the  decedent. 

Bill  in  equity. — George  P.  White,  as  admiuistrator  of 
John  C.  Barwick,  deceased,  under  i\u  order  of  the  Or- 
phans Court  made  at  the  March  Term,  1867,  sold  the  land 
of  the  decedent  for  the  payment  of  his  debts.  The  sale 
was  made  to  Simeon  J.  Pennewill  for  $291.88,  of  which 
sum  Pennewill  paid  part  in  cash,  and  for  the  residue, 
$140.28,  gave  his  promissory  note,  payable  to  George  P. 
White  or  order,  in  these  words : 

"  Bridgbvillb,  March  9,  1857. 

On  demand,  I  promise  to  pay  to  George  P.  White  or 
order,  one  hundred  and  forty  dollars  and   twenty-eight 
cents,  being  for  the  balance  of  the  sale  of  the  lands  of 
John  C.  Barwick,  sold  by  order  of  the  Orphans  Court  and 
purchased  by  me." 

(Signed)  Simeon  J.  Pennbwill. 

After  White's  death  the  note,  being  unpaid,  was  in- 
dorsed by  his  administratrix,  Sophia  E.  White,  to  William 
Cannon,  a  creditor  of  White,  to  whom  it  was  paid  by  Pen- 
newill. This  bill  was  filed  by  the  complainant,  as  admin- 
trator  d.  b.  n.  of  Barwick,claiming  that  the  note  was  a  trust 
fund  in  the  hands  of  White,  as  administrator  of  Barwick; 
that  its  assignment  to  Cannon  was  a  breach  of  trust  and 
a  legal  fraud  on  Barwick's  estate.  The  bill  alleged  a  de- 
mand on  Cannon  before  the  collection  of  the  note  ;  and  it 
prayed  a  decree  that  the  defendants  pay  the  amount  col- 
lected on  the  note,  with  interest. 

The  answer  of  the  defendants  alleged  that,  at  the  time 
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when  White  8old  the  land  of  Barwick  and  took  Penne- 
will's  note  for  the  proceeds,  Barwick's  estate  was  indebted 
to  him  in  $122.22,  for  that  amount  overpaid  by  him  as 
administrator;  that  there  was  also  due  to  him  $40.97  for 
commissions  allowed  by  the  Orphans  Court  upon  the  sale; 
that  he  had  also  paid  JIO  for  the  expense  of  repairing  the 
fence  on  Barwick's  land ;  that  these  sums  amounted  to 
more  than  the  note,  and  that  White  was  entitled  to  hold 
the  note  and  its  proceeds  against  them.  The  answer  took 
the  further  defence  that  the  proceeds  of  sale  were  not  a 
trust  fund,  inasmuch  as  White,  the  administrator,  had 
given  security  in  the  Orphans  Court  for  the  due  applica- 
tion of  the  proceeds;  that  the  complainant's  remedy,  if 
any,  was  against  the  surety  by  suit  at  law  on  the  bond  of 
the  administrator  and  not  in  a  court  of  equity.  The  an- 
swer also  insisted  that  the  bill  was  defective  for  the  want 
of  proper  parties,  in  not  joining  the  heirs  at  law  and  de- 
.  visees  of  Barwick;  also,  in  not  joining Pennewill,  as  the 
maker  of  the  note  in  question. 

It  appeared,  by  exhibits  proved  at  the  hearing,  that  the 
amount  due  White,  the  administrator,  as  alleged  in  the 
answer,  had  been  reduced  by  sundry  payments,  made  by 
Barwick's  widow,  to  $44.00. 

The  cause  came  before  the  Chancellor,  at  the  Sept.  T. 
1861,  for  a  hearing  upon  the  bill,  answer  and  exhibits. 

A.  P.  Robinson^  for  the  complainant. 

The  note  for  $140.28,  being  for  purchase  money  of  Bar- 
wick's land,  and  taken  by  White  in  the  character  of  ad- 
ministrator, whether  so  named  in  it  or  not,  was  a  trust- 
fund  in  his  hands,  and  came  to  his  administratrix,  Sophia 
White,  and  afterward  to  Cannon,  subject  to  the  same 
trust.  On  White's  death  the  note  passed  not  to  his  ad- 
ministratrix, but  to  the  administrator  de  bonis  non  of  Bar- 
wick, to  whom  the  money  belonged  as  the  fruit  of  Bar- 
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wick's  estate.  A  note  made  for  a  special  purpose  to  an 
administrator  does  not  go  to  his  representative,  but  to  the 
administrator  de  bonis  non.  The  result  is  that  the  appro- 
priation of  the  note  to  pay  White's  debt  to  Cannon  was  a 
breach  of  trust  and  a  legal  fraud  on  Barwick's  estate.  1 
Bam  ^  Oress,  150 ;  4  Adolph  ^  Ell.  870  ;  10  lb.  784 ;  2  M. 
^  S.  562;  12  Ves,  Jr.  119.  The  fact  that  White's  bond,  as 
administrator,  may  be  sued  at  law  against  the  surety  does 
not  deprive  us  of  our  remedy  against  Mrs.  White  and 
Cannon,  for  the  breach  of  trust  and  fraud.  These  are  sub- 
jects peculiarly  of  equitable  cognizance.which  is  not  affected 
by  the  existence  of  a  remedy  at  law  against  other  parties. 

The  defence  that  Barwick's  estate  owed  White  more 
than  the  amount  of  the  note  is  answered  by  the  proof.  The 
widow  had  re-imbursed  the  balance  overpaid  by  White  as 
administrator;  or,  at  least,  had  left  only  a  small  balance 
due  him. 

J.  Moore  and  W.  Saulsburyy  for  the  defendants. 

The  proceeds  of  sale  of  the  land  were  assets  in  the  hands 
of  White,the  administrator,  which  he  had  a  right  to  receive 
in  any  form.  By  taking  the  note  in  his  individual  name  he 
made  it  his  own.  His  return  of  sale  charged  him  with  the 
whole  proceeds,  for  which  he  and  his  surety  became  liable 
on  his  bond.  This  afforded  an  adequate  remedy  and  the 
only  remedy.  Barwick's  administrator  de  bonis  non  is  not 
entitled  to  administer  the  proceeds  of  land  sold  by  White. 
If  not  necessary  for  the  payment  of  debts  they  belonged  to 
the  heir  or  devisee,  who  alone  could  sue  for  them.  They 
are  not  parties  to  the  bill. 

Jifravd  be  relied  on  as  the  ground  of  relief,  it  could  be 
only  fraud  against  the  surety  in  the  bond,  who  alone  is 
affected  by  it;  and  he  is  not  the  party  complainant. 

Harrington,   Chanobllor. — George  P.  White,  as  the 
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administrator  of  John  C.  Barwick,  sold  his  laud  by  order 
of  the  Orphans  Court  for  payment  of  debts,  giving  the 
usual  bond  and  surety  for  the  application  of  the  proceeds. 
The  sale  was  made  to  Simeon  J.  Pennewill  for  $291.88,part 
of  which  was  paid  in  cash  and  a  note  given  for  the  balance, 
J140.28,  payable  to  George  P.  White,  or  order,  the  same 
being  part  of  the  proceeds  of  sale  of  Barwick's  land.  This 
note  was  as8igned,after  White's  death,  to  William  Cannon, 
and  by  him  collected  of  Pennewill. 

The  bill  is  filed  by  an  administrator  de  bonis  non  of  Bar- 
wick, claiming  this  note  as  a  trust  fund  in  the  hands  of 
White's  administratrix,  or  her  assignee  Cannon,  stating  a 
demand  on  him  before  collection.  It  proceeds  on  the 
ground  of  a  breach  of  trust  by  Mrs.  White,  and  of  legal 
fraud  by  both  her  and  Cannon,in  diverting  to  the  payment 
of  White's  debts  a  fund  which  on  its  face  belonged  to  Bar- 
wick's estate. 

The  answer  denies  that  the  complainant,  as  the  repre- 
sentative of  Barwick's  estate,  has  any  standing  in  a  court 
of  equity  against'  White's  representative,  as  there  is  a  clear 
legal  remedy  on  White's  bond ;  and  it  denies  that  he  has 
a  remedy  any  where  for  the  proceeds  of  sale  of  land  where 
such  land  was  sold  by  another.  It  denies  also  that  any 
investigation  can  be  made  as  to  the  fraud  in  converting  the 
note  to  an  improper  purpose,  without  making  Pennewill 
a  party. 

As  long  as  the  proceeds  of  trust  property  can  be  traced, 
as  separate  from  other  property  of  the  tru8tee,it  is  liable  to 
the  trust  purposes.  George  P.  White,  as  administrator  of 
Barwick,  had  no  right  to  the  land,  or  its  proceeds,  until 
that  land  had  been  lawfully  sold  under  the  order  of  the 
Court;  and  the  proceeds  came  to  his  hands  for  thepurpose 
for  which  it  was  soId,viz :  the  payment  of  Barwick's  debts. 
While,  therefore,  the  proceeds  of  sale  of  this  land  were 
represented  by  the  note  of  the  purchaser,  expressing  on  its 
face  that  it  was  trust  property,  it  remained  trust  property, 
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and  belonged  to  the  estate  of  Barwick  in  the  hands  of  his 
administrator,  White,  as  a  trustee  for  Barwick's  creditors, 
and,  after  they  were  paid,  as  trustee  for  his  devisee  or  heirs 
at  law.  In  that  condition  was  this  fund  at  the  death  of 
George  P.  White,  who  had  received  more  than  enough 
money  from  the  sale  of  the  land  to  pay  the  balance  appear- 
ing due  to  him  on  his  second  administration  account  after 
deducting  the  payments  made  by  Mrs.  Barwick  for  sink- 
ing this  balance.  Indeed,  from  the  proof  in  this  cause  of 
such  payments,  there  was  but  $44  overpaid  by  him  at  the 
time  he  got  the  order  to  sell  Barwi<tk's  land.  George  P. 
White,  therefore,  had  no  claim,  personally,  to  the  proceeds 
of  sale  beyond  this,  and  he  was  a  trustee  for  the  balance  ; 
and  these  proceed s,embraced  in  this  note,are  traceable  and 
distinguishable.  It  was  not  in  the  power  of  his  representa- 
tive, Mrs.  White,  nor  of  Mr.  Cannon,  her  agent  or  assignee, 
to  change  the  character  of  this  fund  or  bring  it  into  White's 
estate.  It  was  a  trust  fund  and  belonged  to  other  parties. 
The  attempt  to  change  it  to  a  personal  fund,  belonging  to 
White  and  falling  into  his  estate,  is  inequitable  toward 
those  who  have  the  right  to  the  fund  or  to  its  application, and 
is  such  a  fraud  (in  a  legal  sense)  as  this  Court  will  prevent 
or  redress. 

To  the  proper  exercise  of  this  jurisdiction  it  is  not  neces- 
sary that  the  heirs  or  devisees  of  Barwick,or  that  Pennewill, 
should  be  made  parties.  The  fund  in  its  present  state 
belongs  to  the  personal  representative  of  Barwick,  appli- 
cable to  debts,  if  there  be  any,  and  only  to  heirs  or  devisees 
after  these  are  satisfied.  There  was  no  necessity  for  mak- 
ing Pennewill  a  party ;  for  he  has  paid  the  note  and  no 
decree  is  sought  against  him. 

I  am,  therefore,  of  opinion  that  the  complainant  is  enti- 
tled to  a  decree  for  the  payment  of  $140.28,  the  amount  of 
the  note  and  interest,  with  costs. 

Decree  accordingly, 
37 
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William  Horsby, 

vs. 

Bbnjamin  Stooklet,  and  John  O.  Horset. 


John  O.  Horset, 

vs. 
Benjamin  Stocklet. 

Sussex,  Sq>t.  T,  1861. 

B.  S.  held  an  indemnity  against  his  indorsement  of  two  notes  of  J.  0.  H. 
The  notes  were  paid  in  part  by  money  loaned  to  J.  0.  H.  by  W.  B.  H. 
at  the  request  of  B.  S.  and  on  his  guaranty  of  re-payment  by  J.  0.  H. 
W.  B.  H.  took  for  the  loan  the  due  bill  of  J.  0.  H.  payable  m  ten 
days.  There  was  no  agreement  by  J.  0.  H.  that  the  indemnity  held 
by  B.  S  against  his  indorsements  should  stand  as  a  security  for  the  loan 
by  W.  B.  H  EM.  upon  the  failure  of  J.  0.  H.  that  W.  B.  H.  was  not 
entitled  in  equity  to  the  benefit  of  the  indemnity  to  B.  S.  Hdd,  dbo, 
that  B.  S.  while  liable  under  his  guaranty  to  W.  B.  H.  was  protected 
by  the  indemnity,  it  being  given  in  terms  against  **any  loss,  iigury  or 
damage  that  might  accrue  to  him,  on  account  or  by  reason  of  his  in- 
dorsement.'' 

In  the  particular  case,  B.  S.  having  been  discharged  from  liability  under 
the  guaranty,  and  the  notes  indorsed  by  him  being  paid,  proceedings 
to  enforce  the  indemnity  were  enjoined. 

These  cases  grew  out  of  the  same  state  of  facts  and  were 
heard  together.  The  circumstauces  were  as  follows.  Ben- 
jamin Stockley,  having  indorsed  two  promissory  notes,  of 
$1000  each,  for  John  0.  Horsey, took  from  him  a  judgment 
note  for  $1500,a8  a  security  or  indemnity  against  '^  any  loss 
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or  damage  that  might  accrue  to  him  on  account  or  by  reason 
of  said  indorsement"  of  the  notes,  both  of  which  were  then 
unpaid.  Both  the  notes  were  afterward  paid  by  John  0. 
Horsey,  as  he  alleges  by  his  answer  in  the  one  case  and  his 
bill  in  the  other,  out  of  his  own  funds ;  but  the  bill  of  William 
B.  Horsey  in  the  first  case,  and  the  answers  of  Stockley  in 
both  eases,  allege  that  of  the  money  applied  to  the  notes 
the  sum  of  Jf650  was  paid  with  money  which  Stockley 
advanced  through  William  B.  Horsey  as  a  loan  to  John  0. 
Horsey.  William  B.  Horsey  did  in  fact  loan  the  money 
($650)  to  John,  and  took  his  due  bill  for  it,  payable  to  him- 
self in  ten  days.  He  alleges  in  his  bill  that  it  was  lent  with 
the  understanding  of  all  parties  that  it  was  to  be  applied 
to  one  of  the  $1000  notes  for  which  Stockley  was  then 
liable  as  indorser  and  was  indemnified.  He  further  alleges 
that  in  a  settlement  with  Stockley  he  had  charged  himself 
with  the  $650;  and  he  claims  by  this  bill  the  benefit  of  a 
judgment  which  had  been  entered  on  the  indemnity  note 
to  Stockley,  as  an  equity  belonging  to  him,  to  enable  him 
to  secure  the  re-payment  of  the  money  by  John  0.  Horsey. 
On  the  other  hand,  John  O.  Horsey,  by  his  answer  in  the 
one  case  and  his  bill  in  the  other,  alleges  that  he  borrowed 
the  $650  of  William  B.  Horsey  on  the  security  of  his  own 
due  bill,  without  any  agency  or  responsibility  of  Stockley ; 
and  by  his  bill  he  prays  an  injunction  against  an  execution 
issued  upon  Stockley's  judgment  on  the  indemnity  note. 

A  considerable  body  of  testimony  was  taken,  on  both 
sides,  touching  the  circumstances  under  which  the  $650  was 
loaned  to  John  O.  Horsey  and  Benjamin  Stockley's  con- 
nection with  it.  The  material  facts  proved  are  stated  in 
the  opinion  of  the  Chancellor. 

The  two  cases  came  before  the  Chancellor,  at  the  Sept. 
T.  1861,  for  hearing  upon  the  bills,  answers,  exhibits  and 
depositions. 


C.  S.  Layton^  for  Wm.  B.  Horsey. 
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The  $650  was  advanced  to  John  O.  Horsey  expressly  to 
take  np  the  $1000  note,  which  was  protected  by  the  in- 
demnity to  Stockley.  It  was  done  at  Stockley's  request 
and  with  the  knowledge  and  consent  of  John  0.  Horsey. 
William  B.  Horsey  is,  therefore,  in  equity,  entitled  to  the 
protection  of  the  indemnity  held  by  Stockley  against  a  lia- 
bility from  which,  at  his  request,  he  has  been  relieved  by 
William  B.  Horsey 's  loan. 

J.  Moore  and  W.  Saidsbury,  for  John  0.  Horsey, 

The  proof  is  that  William  B.  Horsey  loaned  the  $650  to 
John  0.  Horsey  on  the  security  of  John's  due  bill,  Stockley 
guaranteeing  the  re-payment  of  the  money.  But,  there 
was  no  agreement  by  John  that  the  indemnity  note  should 
stand  open  as  a  security  for  this  loan ;  and,  without  such 
agreement,  the  indemnity  note  was  discharged  by  the  pay- 
ment of  the  two  indorsed  notes  for  $1000  against  which 
only  the  indemnity  was  given.  It  matters  not  with  what 
money  the  indorsed  notes  were  paid. 

Harrington,  Chancellor. — These  cases,  which  have 
been  heard  together,  are  so  blended  as  necessarily  to  run 
into  each  other  in  the  consideration  of  them.  It  appears 
that  Benjamin  Stockley,  having  indorsed  two  notes,  of 
$1000  each,  for  John  O.  Horsey,  took  from  him  a  judg- 
ment note  for  $1500,  the  amount  of  his  liability,  as  a  secu- 
rity or  indemnity  against "  any  loss,  injury  or  damage  that 
might  accrue  to  him  on  account  or  by  reason  of  the  indorse- 
ment of  said  notes,"  both  of  which  were  then  unpaid. 
Both  the  notes  were  afterward  paid  by  John  0.  Horsey,  as 
he  alleges,  out  of  his  own  funds,  the  last  one  soon  after  it 
was  protested  ;  but  the  answer  of  Stockley,  and  also  the 
bill  of  William  B.  Horsey,  alleges  that  $650  of  it  was  paid 
with  money  which  Stockley  advanced  through  William  B. 
Horsey,  on  a  loan  to  John.  To  secure  this  payment  Stock- 
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ley  entered  judgment  on  the  indemnity  note  and  issued  an 
execution  for  $650.  John  0.  Horsey's  bill  is  filed  for  an 
injunction  against  this  execution.  William  B.  Horsey^at 
the  time  the  $650  was  advanced  to  John,  took  his  due  bill 
for  it,  payable  to  hiihself  in  ten  days ;  and,  as  he  alleges, 
it  was  lent,  with  the  kuowledgc  of  uU  parties,  to  pay  the 
f  1000  note  for  which  Stockley  was  bound  as  indorser,  and 
against  which  he  was  indemnified  as  aforesaid.  William 
B.  Horsey  claims  the  benefit  of  this  indemnity,as  an  equity 
belonging  to  him,  to  secure  its  re-payment  by  John  O. 
Horsey,  he  having  charged  himself  with  it  in  a  settlement 
with  Stockley.     He  files  his  bill  for  that  purpose. 

John  0.  Horsey  in  his  answer  to  William's  bill  says  that 
that  he  borrowed  this  sum  (?650)  of  William  on  the  secu- 
rity of  his  own  due  bill,  without  any  responsibility  or 
agency  of  Stockley ;  and  he  asserts  that  William  demanded 
the  money  from  him  more  than  two  weeks  after  the  due 
bill  is  now  said  to  have  been  transferred  to  Stockley. 

Looking  beyond  these  bills  and  answers,  the  testimony 
of  Nathaniel  Horsey  is,  that  all  three  of  these  parties  told 
him  the  note  was  paid  with  money  borrowed  by  John  of 
William  B.  Horsey  on  a  due  bill.  Benjamin  Stockley,  who 
was  examined  as  a  witness  in  the  case  of  William  B.  Hor- 
sey vs.  John  0.  Horsey,  deposes  that  after  the  note  was 
protested  he  prevailed  on  William  to  offer  the  money 
($650)  on  loan  to  John,  iu  order  to  pay  off  the  note,  he 
becoming  responsible  for  its  re-payment,  and  that  he  has 
re-paid  it  to  William.  He  further  states,  that  in  a  settlement 
made  between  them  on  the  8th  of  August  1859  this 
sum  of  $650  was  included  as  a  charge  against  William  B. 
Horsey,  and  has  since  been  fully  settled  by  him.  Alfred 
P.  Robinson,  Esq.,  confirms  this.  The  account  shows  the 
same  thing,  having  an  entry  as  a  debit  against  William  B. 
Horsey  in  these  words ;  ^^  amount  of  my  liabilities  on  trans- 
fer of  John  O.  Horsey's  due  bill,  dated  8th  of  April  1859, 
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and  payable  April  18th  1859,for  $650."  Nathaniel  Horsey 
also  says  that  William  B.  Horsey  told  him  that  he  had 
loaned  the  raonev  to  John  on  a  due  bill,  which  had  not 
been  paid  but  was  included  in  the  settlement  with  Stockley 
and  paid  to  him  by  Horsey.  All  this  would  be  inexpli- 
cable but  for  the  fact  of  John  O.  Horsey's  failure  and  Stock- 
ley's  holding  an  indemnity  under  which  the  parties  were 
seeking  shelter. 

The  point  of  these  cases  is  whether  either,  and  which  of 
them,  can  equitably  avail  himself  of  this  security  to  collect 
the  debt  of  John  0.  Horsey,  and  thereby  secure  a  prefer- 
ence over  his  other  creditors. 

To  ray  mind  it  is  clear  enough  that  a  part  of  the  $1000 
note  indorsed  by  Stockley,  and  against  which  he  held  an 
indemnity,  was  paid  with  money  borrowed  for  that  pur- 
pose of  William  B.  Horsey  on  John  0.  Horsey's  due  bill  ; 
and  that  the  money  was  so  lent  with  the  knowledge  and  at 
the  instance  of  Stockley,  and  on  his  guarant}- — the  assent 
of  John  O.  Horsey  to  its  being  thus  brought  under  the  in- 
demnity security  not  being  expressed.  But,  with  or  with- 
out his  assent,  Stockley's  equity  is  clear  to  avail  liimself  of 
that  security  so  long  as  he  remained  liable  for  the  sum  thus 
paid  on  account  of  his  indorsement;  and  the  more  so  after 
he  had  paid  to  William  B.  Horsey  the  sum  borrowed  of 
him  to  take  up  the  note,  if  he  ever  did  pay  it.  But,  I  can- 
not perceive  what  equity  William  B.  Horsey  has  to  fall 
back  on  Stockley's  indemnity  for  money  which  he  lent 
to  John  on  a  legal  security,  both  as  to  principal  debtor 
and  euarautor,  if  there  was  a  guaranty.  To  that  security 
he  must  look  for  his  remedy ;  and,  though  the  money  ad- 
vanced by  him  may  have  been  applied  so  as  to  relieve 
another  person  who  had  an  indemnity,  this  gives  him  no 
right  of  subrogation,  which  seems  to  be  the  idea  on  which 
William  B.  Horsey's  bill  is  founded.  Without  the  express 
agreement  of  John  0.  Horsey  to  that  effect  no  such  right 
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of  sabstitution  exists,  if  indeed  his  agreement  could  have 
that  effect  Such  agreement  is  positively  denied  by  John 
0.  Horsey  in  his  answer  ;  and  it  is  not  proved  otherwise. 
It  is  not  in  the  case,  except  by  inference  from  the  bill,  and 
a  direct  charge  would  not  establish  it  against  the  denial. 
Nor  can  the  equity  be  raised  on  any  idea  of  suretyship  by 
.W)Uiam  B.  Horsey  for  Stockley,  since  there  is  no  proof, 
in  either  of  the  cases,to  establish  such  a  claim.  The  money 
was  lent  by  William  B.  Horsey  to  John  0.  Horsey,  either 
wholly  on  the  security  of  the  due  bill,  in  which  case  there 
could  be  no  resort  by  any  one  to  the  indemnity,  or  it  was 
lent  to  Horsey  at  the  instance  of  Stockley,  upon  his  guar- 
anty, which  would  give  him  a  resort  to  the  indemnity  in  case 
of  loBB  or  liability;  and  viewing  the  transaction  in  this 
light  there  was  no  propriety  in  assigning  the  due  bill  to 
Stockley  by  indorsement,  which  it  is  alleged  was  done 
the  day  after  it  was  taken,  though  there  is  evidence  that 
William  B.  Horsey  held  it  some  time  after  it  was  due. 

JxxA  in  that  position  I  think  Benjamin  Stockley  was 
entitled  to  resort  to  his  indemnity,  to  secure  him  from 
loss  or  damage  arising,  not  directly  on  the  indorsed  note 
but  resulting  from  his  indorsement.  It  was  sufiSciently 
covered  by  the  original  terms  of  the  indemnity,  which 
was  against ''  any  loss,  injury  or  damage  that  might  accrue 
to  him  on  account  or  by  reason  of  his  indorsements." 

But  the  case  shows  that  this  idea  was  not  carried  out. 
The  due  bill,  with  the  indorsed  assignment  to  Stockley, 
was  still  held  by  William  B.  Horsey  two  or  three  weeks 
after  its  date  and  after  Stockley's  execution  was  issued. 
This  is  proved  by  Nathaniel  Horsey;  and  it  is  proved 
with  equal  clearness  by  him  and  by  Mr.  Robinson,  and 
also  by  a  copy  of  the  settlement  made  between  Stockley 
and  William  B.  Horsey,  that  the  latter  was  charged  with 
the  $650 — (on  what  principle  I  cannot  comprehend)  and 
that  he  paid  it  on  the  judgment  and   execution  which 
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were  the  result  of  that  settlement.  So  that  if  Benjamia 
Stockley  was  at  any  time  responsible  to  William  B. 
Horsey  for  this  sum,  or  had  through  that  responsibility  an 
equitable  claim,  as  I  think  he  had,  to  be  indemnified  under 
the  collateral  security,  uo  such  claim  now  exists,  since  he 
has  been  discharged  from  liability,  and  even  seems  to  have 
been  paid  the  full  amount  by  the  man  to  whom  he  was 
responsible.  He,  therefore,  has  no  claim,  legal  or  equita- 
ble, against  John  0.  Horsey ;  and,  though  William  is  still 
left  unpaid  by  John,  he  never  had  any  other  than  a  legal 
security  for  such  payment,  which  he  still  possesses,  viz : 
the  due  bill  on  which  the  money  was  lent.  Certainly,  the 
character  of  his  claim  cannot  be  changed  so  as  to  give  him 
an  equity  under  Stockley's  indemnity  bond  by  his  merelj- 
charging  the  due  bill  against  himself  in  a  subsequent  set- 
tlement with  Stockley,  though  the  effect  might  be  to  de- 
prive Stockley  of  a  remedy  by  discharging  him  of  his 
liability.  The  money  was  due  to  William  B.  Horsey ;  and, 
if  he  had  charged  Stockley  with  it  in  the  settlement,  that 
would  have  supported  the  theory  of  an  advance  of  the 
money  by  him  to  John  0.  Horsey  on  Stockley's  guaranty — 
a  theory  which  is  well  supported  in  the  proof  but  is  incon- 
sistent with  both  the  bills  and  answers.  I,  nevertheless, 
believe  that  to  have  been  the  true  state  of  the  transaction. 
Though  stated  difterently  in  both  the  bills  and  answers  it 
is  proved  in  the  depositions  of  William  B.  Horsey,  Na- 
thaniel Horsey  and  Stockley  himself.  Both  he  and  Hor- 
sey state  that  the  money  was  lent  under  Stockley's  guar- 
anty, and  they  add  that  it  was  paid  by  him.  Stockley*a 
deposition  on  that  point  is  not  evidence  in  his  case ;  and 
the  statement  in  William  B.  Horsey's  deposition  is  inci- 
dental, if  not  equivocal,  and  made  as  the  foundation  of  his 
own  claim  of  substitution.  The  time  and  manner  of  pay- 
ment are  not  stated,  and  the  contrary  may  be  inferred 
from  the  evidence  of  Nathaniel  Horsey.  But,  admitting 
it  to  be  true,  the  evidence  is  conclusive  that  Stockley  col* 
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lected  it  back  from  William  B.  Horsey,  and  has  suffered 
no  loss  to  entitle  him  to  an  indemnity. 

The  result  in  the  two  cases,  therefore,  is  that  John  0. 
Horsey  is  entitled  to  a  perpetual  injunction  against  Stock- 
ley's  judgment  on  the  indemnity  note,  Stockley  having 
sustained  no  injury  or  loss  from  his  indorsement  of  the 
notes;  and  that  William  B.  Horsey's  bill  must  be  dis- 
missed with  costs. 

Decrees  accordingly. 


Henry  G.  Webster, 

vs. 

Benjamin  McDaniel  and  John  M.  Johnson. 

New  CaatU,  Feb,  T,  1862. 

An  interpleader  wiU  be  decreed  for  the  relief  of  a  judgment  debtor  who 
has  been  summoned  as  a  garnishee  of  the  debt  under  an  attachment 
fi.  fa.  against  the  judgment  creditor. 

A  debt  due  under  a  judgment  is  subject  to  attachment. 

A  judgment  debtor,  haying  recovered  a  judgment  in  another  Court  against 
-  his  creditor,  is  entitled  to  relief  in  equity  bj  a  decree  for  set  off. 

Though  both  judgments  are  legal  demands  equitj  will  relieve;  because 
they  are  not  judgments  recovered  in  the  same  Court,  so  that  they 
could  be  set  off  at  law  under  the  equitable  control  of  the  Court  over 
its  own  judgments  ;  and  there  is,  therefore,  no  remedy  but  in  equity. 

Bill  of  interpleader. — On  the  Ist  of  December,  1860, 
Benjamin  McDaniel  recovered  a  judgment  against  Henry 
Webster  for  $506.83,  and  on  the  3d  of  January  1861,  is- 
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sued  ajieri  facias,  which  was  levied  to  the  amount  of  the 
judgment.  On  the  8th  of  December  1860,  Webster  was 
summoned  as  a  garnishee  under  a^.  fa.  attachment  issued 
upon  a  judgment  recovered  by  John  M.  Johnson  against 
McDaniel  before  a  Justice  of  the  Peace  for  $78.20.  Web- 
ster did  not  answer  as  garnishee  until  compelled  by  an 
attachment  against  him,  on  the  9th  of  March,  1861,  when 
he  answered  specially,  that  he  owed  McDaniel  the  afore- 
said judgment,  which  had  been  executed,  and  that  he  was 
not  otherwise  indebted  to  him.  On  this  answer  judgment 
was  rendered  against  him,  as  garnishee  of  McDaniel,  for 
the  amount  of  Johnson's  judgment,  then  amounting,  with 
interest  and  costs,  to  $134.39.  After  this,  on  the  26th  of 
March,  1861,  he  was  compelled  to  pay  to  the  Sherift'  the 
amount  of  McDaniel's  judgment,  which  he  did  under  pro- 
test. Johnson  then  issued  execution  on  his  judgment 
against  Webster,  as  garnishee  of  McDaniel.  Thereupon, 
Webster  filed  this  bill,  praying  that  the  money  in  the 
Sheriff's  hands  may  be  paid  into  court,  and  that  the  par- 
ties claiming  may  interplead,  submitting  himself  as  willing 
that  of  the  fund  collected  by  the  Sheriff  $184.39  might  be 
applied  to  either  of  the  judgments  of  McDaniel  and  John- 
son, as  the  Chancellor  might  decree.  The  bill  also  alleged 
that  Webster  had,  on  the  18th  of  March  1861,  recovered, 
before  a  justice  of  the  Peace,  a  judgment  against  Mc- 
Daniel, amounting,  with  interest  and  costs,  to  $21.84,  on 
which  judgment  McDaniel  had  prayed  an  appeal  and 
given  security,  but  had  failed  to  prosecute  his  appeal.  The 
bill  claimed  that  this  last  mentioned  judgment  was  an 
equitable  set  off  against  McDaniel 's  judgment,  and  prayed 
that  the  amount  should  be  refunded  to  the  complainant 
out  of  the  money  in  the  Sheriff's  hands. 

The  answer  of  Johnson  claimed  the  amount  of  his  judg- 
ment out  of  the  fund. 

The  answer  of  McDaniel  claimed  the  whole  of  the  fund 
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levied  from  Webster,  because  even  if  it  was  subject  to 
Johnson's  attachment  Webster  was  in  contempt  in  not 
answering  until  after  the  levy,  and  the  Sheriff  had  then 
become  responsible  to  McDaniel  for  the  amount  of  his 
judgment.  The  answer  also  insisted  that  McDaniel's  debt, 
being  a  judgment,  is  not  subject  to  attachment ;  that  the 
debt,  having  been  levied  by  the  Sheriff,  was  in  law  paid ; 
that  Webster  had  his  remedy  against  Johnson's  judgment 
by  appeal  or  certiorari,  and  that  McDaniel  was  not  re- 
quired to  interplead  concerning  it.  With  respect  to  Web- 
ster's claim  to  set  off  his  judgment  against  McDaniel's,  the 
answer  insisted  that  Webster  had  his  remedy  for  the 
amount  of  his  judgment  against  the  surety  on  McDaniel's 
appeal. 

The  cause  came  before  the  Chancellor,  at  the  Feb.  T. 
1862,  for  a  hearing  upon  the  bill,  answers  and  exhibits. 

D.  M.  BateSj  for  the  complainant,  and  also  for  Johnson. 

1.  The  right  to  an  interpleader  clearly  arises  out  of  the 
fact  that  here  are  two  conflicting  claims  upon  the  same 
subject  matter,  i.  e.,  part  of  the  money  due  under  Mc- 
Daniel's judgment,  as  to  the  application  of  which  he 
stands  indifferent.     2  DanieVs  Clu  Prac.  (1758.) 

2.  To  which  of  these  claimants  does  the  fund  belong? 
That  depends  upon  the  question  whether  money  due  by 
judgment  can  be  attached.  It  cannot  be  under  the  cus- 
tom of  London,  upon  the  somewhat  technical  ground 
that  the  defendant  in  the  judgment  has  no  day  in  Court, 
and  that  to  allow  the  attachment  may  involve  a  conflict  in 
the  process  of  the  Courts.  Drake  on  Attach,  ch.  82,  sec.  638 ; 
2  DalL  B.  277.  But  the  policy  of  our  law  subjects  all  a 
debtor's  property  to  the  payment  of  his  debts;  and,  follow- 
ing this  policy,  our  attachment  law  is  general  in  its  terms, 
applying  to  every  species  of  property,  rights  and  credits. 
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without  reference  to  the  form  of  security  by  which  such 
rights  and  credits  are  held.  Judgments  with  us  are  treated, 
not  merely  as  a  method  of  recovering  a  debt,  but  as  a 
species  of  property,  largely  held  ;  and  to  except  them  from 
attachment  would  release  a  hirge  amount  of  property  from 
its  just  liability  for  debts.  If,  in  some  cases,  such  attach- 
ments may  work  inconvenience,  it  is  exceptional  and 
slight,  and  not  to  be  weighed  against  the  policy  of  the 
act. 

Our  practice  has  long  held  judgments  to  be  subject  to 
attachment.  Belcher  vs.  Grubby  4  Hdrring.  R.  461,  is  a  di- 
rect authority.  This  case  related  to  a  foreign  attachment ; 
but  whatever  is  subject  to  a  foreign  attachmennt  i^  a  fortiori 
subject  to  an  execution  attachment. 

8.  Can  Webster  setoff  his  judgment  against  McDaniel's  ? 
It  is  true,  these  are  legal  demands,  both  resting  on  judg- 
ments at  law.  But  relief  in  equity  is  claimed  on  the 
ground  that  the  opportunity  to  set  off  at  law  is  past.  A 
Court  of  law,  were  both  judgments  recovered  in  the  same 
Court,  would  set  off  one  against  the  other,  by  the  equita- 
ble control  of  its  process.  Where  that  cannot  be  done  at 
law,  in  consequence  of  the  judgments  being  in  different 
Courts,  relief  must  be  had  in  equity.  It  is  no  answer  to 
our  claim  that  Webster  might  have  sued  McDaniel's 
surety  in  the  appeal.  Such  a  defence  is  an  inequitable 
attempt  to  fasten  his  debt  upon  his  surety. 

(?.  B.  Rodney^  for  McDaniel. 

L  To  sustain  a  bill  of  interpleader  it  is  requisite  that 
the  complainant  hold  himself  indifferent  between  the  par- 
ties— a  mere  stakeholder,  and  that  he  himself  claim  no  in- 
terest in  the  fund.  Whitworth's  JEq.  Prcc.  393:  (62  Lam 
Lib.)  Both  these  conditions  are  violated  in  this  case. 
Webster  has,  in  the  language  of  the  authority,  "  mixed 
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himself  up  "  with  the  thing,  by  voluntarily  answering  to 
the  attachment  after  the  levy  under  McDaniers  judgment, 
thus  seeking  to  prefer  Johnson.  Then,  again,  he  is  here 
claiming  an  interest,  seeking  a  part  of  the  fund  for  him- 
self, and  attempting  to  make  these  parties  litigate,  in  part« 
for  his  own  benefit.  On  these  grounds  the  bill  is  demurr- 
able; but  the  defence  maybe  taken  as  well  by  answer. 
Adams'  Equity^  842. 

2.  We  contend  that  a  debt  cannot  be  attached  after 
judgment.  The  debtor  is  then  liable  to  execution  and 
should  not  be  harassed  by  another  claimant  upon  the 
fund.  Drake  on  Attachment^  sec.  638.  This  rule  is  founded 
on  general  principles  of  convenience  and  justice,  and  not 
merely  on  the  narrow  ground  of  the  custom  of  London. 
The  English  decisions  do  not  so  base  it.  1  Salk.  R.  280, 
292.  4  T.  a.  312.  The  rule  prevails  in  this  country.  It 
is  not  to  be  presumed  that  our  statute  on  attachments 
was  designed  to  enlarge  the  application  of  the  remedy  be- 
yond the  existing  law.  Some  of  its  provisions  imply  the 
contrary.  Under  our  attachment  law  the  garnishee  is  to 
be  "allowed  to  the  extent  of  his  answer.''  How  is  a  judg- 
ment debtor  to  be  so  allowed?  He  has  no  opportunity  to 
plead  his  answer.  This  pi'ovision  plainly  contemplates  as 
the  subject  of  attachment,  simple  contract  debts,  against 
which  the  attachment  may  be  pleaded.  The  case  of  Bel- 
cher vs.  Gfrubb,  4  Harring.  R.  461,  is  distinguishable  from 
this.  There,  both  claimants  were  within  the  same  Court. 
Belcher  was  seeking  to  collect  a  judgment  against  Qrubb 
while  a  foreign  attachment  was  pending  against  him  in  the 
same  Court.  His  judgment  debtor  being  summoned  as  a 
garnishee  and  having  answered  in  the  foreign  attachment, 
the  Court  stayed  his  execution  until  he  should  appear  in  the 
foreign  attachment.  In  this,  the  Court  only  exercised  its 
equitable  power  over  its  own  process,  proceeding  on  the 
ground  that  a  debtor  ought  not  to  use  the  process  of  the 
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Court  until  he  should  submit  to  its  process  against  him. 
In  13  Peters  Sup.  Ct..  JS.  107,  an  attachment  issued  after 
suit  brought  could  not,  it  was  held,  be  pleaded  as  a  de- 
fence. This  was  on  the  principle  that  priority  of  suit  de- 
termines the  right,  in  order  to  prevent  a  conflict  of  juris- 
diction. The  same  principle  protects  a  debt  in  judgment, 
as  well  as  a  debt  in  suit. 

8.  As  to  the  set  oflF — Webster's  remedy  for  his  judgment 
against  McDaniel  upon  the  security  given  in  the  appeal, 
being  an  ample  remedy  at  law,  deprives  him  of  any  equit- 
able claim.  lie  is  seeking  simply  to  enforce  a  legal  claim 
in  a  court  of  equity,  which  cannot  be  done.  Chane.  Dig. 
1202;  Moses  vs.  Leiois,  12  Price  Exch.  S.  402;  Hurst  vs. 
Pearce,  4  lb.  339. 

Bates^  in  reply,  on  the  right  to  an  interpleader. 

The  complainant  is  none  the  less  an  indifferent  party 
because  he  claims  to  set  off  the  small  sum  of  $21.34.  That 
leaves  of  McDaniePs  judgment  against  him  more  than 
sufficient  to  cover  Johnson's  claim  of  $134.  As  to  that  he 
stands  indifferent  and  ready  to  pay  either  claimant.  Nor 
has  he,  as  argued,  sought  to  favor  either  claimant.  His 
answer  was  under  attachment;  nor  could  it  have  been 
other  than  as  it  was.  The  intervening  levy,  made  after  he 
was  summoned  as  a  garnishee,  could  not  vary  the  rights  of 
the  parties.     They  were  fixed  by  the  garnishment. 

Harrington,  Chancellor. — This  is  a  proper  case  for  in- 
terpleading, upon  the  principles  which  govern  that  pro- 
ceeding. Webster  owed  a  debt  by  judgment  to  McDaniel, 
which  was  attached  by  Johnson.  After  Webster  was  sum- 
moned as  a  garnishee,  but  before  his  answer,execution  was 
levied  under  the  judgment.  He  was  afterward  coaipelled 
to  answer,  judgment  was  rendered  against  him  on  hiF 
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answer,  and  he  was  obliged  to  pay  the  whole  of  McDaniel's 
claim  to  the  sheriff,  notwithstanding  this  judgment.  He 
is  thus  subject  to  the  claim  of  both  McDaniel  and  Johnson 
for  the  same  debt,  to  the  extent  of  Johnson's  judgment; 
and  he  is  indifferent  as  between  them.  The  fund  is  still\ 
subject  to  the  decree  of  this  Court,  having  been  paid  to  the' 
sheriff  with  notice  and  being  still  in  nis  bauds.  It  is,  there- 
fore, liable  to  be  litigated  between  McDaniel  and  Johnson  ; 
and  the  complainant,  so  far  as  this  disputed  fund  is  con- 
cerned, is  in  a  position  equitably  to  require  its  litigation 
and  settlement  between  them  for  his  protection.  The 
complainant  claims,  as  against  another  part  of  the  fund  now 
in  the  sheriffs  hands,  to  set  off  in  equity  his  judgment, 
since  recovered  against  McDaniel ;  but  this  claim  does  not 
make  him  obnoxious  to  the  charge  of  mixing  himself  up 
with  the  contestants' interpleading,  because  his  claim  does! 
not  apply  to  any  part  of  the  subject  of  that  contest;) 
neither  does  his  delay  in  answering  to  the  garnishment, 
under  the  circumstances,  nor  the  special  character  of  his 
answer  when  made,8how  any  such  preference  for  either  of 
the  contending  parties  as  will  deprive  the  complainant  of 
his  right  to  the  interpleader  on  the  ground  of  partiality. 

On  the  main  point,  I  think  that  the  debt  due  by  judg- 
ment from  Webster  to  McDaniel  was  liable  to  be  attached 
in  Webster's  hands  to  satisfy  the  debt  due  on  the  judgment 
of  Johnson  against  McDaniel.  This  is  in  effect  the  decis- 
ion in  Belcha-  vs.  GrvJbb.  4  Earring.  B.  461 ;  for  it  cannot 
be  maintained  that  any  species  of  property,  liable  to  pro- 
cess of  foreign  attachment,  cannot  be  reached  on  execu- 
tion attachment.  The  principle  of  that  case  is  that  what- 
ever a  man  owns  as  a  means  of  paying  his  debts  may  be 
attached  by  his  creditors  ;  and  there  is  nothing  in  this  case, 
arising  from  the  fact  that  the  debt  attached  is  due  by  judg- 
ment, to  raise  a  conflict  of  jurisdiction  or  of  process,  though 
after  the  garnishment  it  was  levied  by  the  sheriff  under 
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execution  process ;  for  the  whole  matter  is  here  under  the 
control  of  the  Court  and  the  fund  subject  to  its  order. 

I  have  no  difficulty  in  decreeing  the  set  off.  It  is  true, 
both  these  judgments  are  legal  demands.  Had  they  been 
recovered  in  the  same  Court  they  might  have  been  set  off 
at  law  under  the  equitable  power  of  the  Court  over  its  own 
judgments.  But, being  recovered  in  different  Courts,  there 
is  no  remedy  but  in  equity,  and  yet  there  is  an  equitable 
right  for  which  relief  ought  to  be  given. 

Let  a  decree  be  entered  that  Johnson's  judgment  be 
paid  out  of  the  money  levied  by  the  sheriff  for  McDaniel, 
and  also  the  amount  of  Webster's  judgment  for  $18.08, 
with  interest  and  costs,  recovered  against  McDaniel,  which 
he  is  equitably  entitled  to  set  off  against  McDaniePs  judg- 
ment, now  demanded  of  him  ;  and  that  the  defendant, 
McDaniel,  pay  the  costs. 


Decree  accordingly. 


Charles  -Schock  vs.  Allan  V.  Lesley. 


Allan  Y.  Lbslbt  vs.  Charles  Schock. 

Kent,  Sept  T.  1862. 

A  sale  of  land,  in  execution  of  a  judgment  on  a  bond  accompanyiog  a  mort- 
gage—the sale  being  for  a  part  only  of  the  debt  secured  by  the  bond  and 
mortgage — does  not  discharge  the  mortgage  as  a  security  for  the  resi- 
due of  the  debt. 
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C.  S.  haying  purchased  from  A.  V.  L.  a  farm,  assigned  to  him,  as  the  con- 
sideration therefor,  a  bond  and  mortgage  for  $4500,  executed  by  J*  F. 
payable  in  nine  annual  installments^  of  $500  each«  At  the  same  time, 
C.  S.  gave  to  A.  Y.  L.  his  own  bond  and  mortgage  for  $1600,  made 
payable  in  thiee  annual  installments  of  $600  each,  to  correspond  with 
the  first  three  installments  of  the  assigned  mortgage,  and  took  irom 
A.  y.  L.  a  power  of  attorney,  authoriaing  him  'Ho  collect''  the  first 
three  installments  of  the  assigned  bond  and  mortgage,  as  an  indemnity 
against  his  own  bond  and  mortgage  : — 

Held  that,  upon  the  trae  construction  of  the  agreement  of  the  parties 
and  of  the  power  of  attorney,  C.  S.  was  authorized  to  collect  the  first 
three  iastaUments  of  the  assigned  bond  and  mortgage  by  execution  of  a 
judgment  entered  on  the  bond,  and  not  alone  by  voluntary  payments 
from  the  debtor ; 

Held  cUso  that,  independently  of  express  agreement  and  on  principles 
of  general  equity,  G.  S.  being  a  surety  for  the  first  three  installments, 
was  entitled,  to  the  extent  of  payments  which  had  been  made  by  him, 
to  the  benefit  of  all  securities  in  A.  V.  L's.  hands. 


These  were  cross  bills,  filed  ander  the  following  circam- 
stances  : 

On  the  22d  of  August,  1859,  Allan  V.  Lesley  sold  and 
conveyed  to  Charles  Schock  a  farm,  situated  in  Kent 
ooanty ;  and,  for  the  consideration,  Schock  assigned  to 
Lesley  a  judgment  bond  and  mortgage  of  John  Fleming 
for  $4500.  The  bond  and  mortgage  were  payable  in  nine 
annual  installments,  of  $500  each,  the  first  falling  due 
March  1st,  1859.  Lesley  also  took  from  Schock  his  own 
judgment  bond  and  mortgage  for  $1500,  which  was  made 
payable  in  three  annual  installments,  of  $500  each,  these 
installments  being  made  to  fall  due  so  as  to  correspond 
with  the  first  three  installments  of  the  Fleming  bond  and 
mortgage. 

The  sale  referred  to  was  made  pursuant  to  a  written 
agreement  between  the  parties,  whereby,  after  setting  forth 
the  ferms  of  sale  and  that  the  bond  and  mortgage  from 
Fleming  was  to  be  assigned  to  Lesley  as  the  consideration, 
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it  was  stipulated  by  Schock  that  he  would  secure  to  the 
said  Lesley,  by  a  mortgage  on  the  above  named  farm  pur- 
chased from  the  said  Lesley,  the  sum  of  $1600  of  the  first 
three  installments  on  said  sfssigned  mortgage  and  the  inter- 
est on  said  $1500,  to  be  paid  to  the  said  Lesley,  as  follows : 
I.  e.  in  three  installments  of  $500  each,  with  interest  on  the 
whole  sum  unpaid,  on  the,  first  day  of  March  in  each  of 
the  years  1860, 1861  and  1862.  It  was  further  agreed  that 
Lesley  should  give  to  Schock  a  power  of  attorney  empow- 
ering him,  ^^  to  collect  the  installments  due  on  the  said  as- 
signed mortgage  and  the  interest  due  and  to  become  due 
thereon,  and  to  appropriate  the  same  to  the  payment  of 
the  said  mortgage  of  $1500,  until  the  whole  sum  of  $1500 
and  interest  as  aforesaid  is  fully  paid  and  satisfied;  and 
when  the  said  $1500  and  the  interest  thereou  is  fully  paid, 
the  said  Lesley  shall  and  will  release  the  aforesaid  mort- 
gage of  $1500  against  the  said  Schock  and  take  the  afore- 
said mortgage  against  the  aforesaid  Fleming  without  re- 
course to  the  said  Schock,  or  any  other  property,  real  or 
personal  that  he  may  possess/'  Lesley  on  the  25th  of 
August,  1859,  gave  to  Schock  a  power  of  attorney  author- 
izing him,  in  terms,  "  to  collect  the  following  sums  from 
John  Fleming,  which  are  due  or  to  become  due  on  a  cer- 
tain mortgage  which  was  given  by  him,  the  said  Fleming, 
to  the  said  Schock,  and  assigned  by  the  last  named  to  the 
undersigned,  in  accordance  with  the  terms  of  an  agree- 
ment entered  into  by  and  between  the  said  Charles  Schock 
and  A.  V.  Lesley,  as  follows,  to  wit :  $500,  principal,  and 
$45,  interest,  on  or  before  March  1st,  1860  ;  $600,  princi- 
pal, and  $60,  interest,  on  or  before  March  1st,  1861 ;  and 
$500,  principal,  and  $30,  interest,  on  or  before  March  Ist, 
1862 — said  sums,  when  collected,  to  be  applied  to  the  pay- 
ment of  the  installments  and  interest  on  a  mortgage  of  the 
said  Schock  and  wife  to  the  said  Lesley,  dated  September 
2d,  1859." 

Schock  paid  Lesley  the  first  installment  of  $600  due 
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March  Ist^  1860,  with  interest  on  the  whole  f  1500  to  that 
day,  according  to  the  terms  of  his  bond  and  mortgage.  He 
had  collected  from  Fleming  only  $150 ;  and  being  unable, 
as  alleged  in  his  bill  and  in  his  answer  to  Lesley's  cross- 
bill, to  collect  from  Fleming  any  more  money  by  voluntary 
payment,  and  the  second  installment  falling  due,  he  pro- 
ceeded by  B,  fieri  facias,  returnable  to  the  April  T.  1861,  on 
the  judgment  which  had  been  entered  on  Fleming's  bond 
at  his  suit  for  Lesley's  use,  to  collect  the  first  two  install- 
ments, with  the  interest,  for  the  purpose,  as  he  alleged,  of 
applying  the  proceeds  to  the  installments  of  his  own  bond 
and  mortgage,  now  due  and  payable  to  Lesley,  pursuant 
to  the  objects  of  the  power  of  attorney.  No  goods  of 
Fleming  being  found,  the  fi^ri  facias  was  levied  upon  his 
land,  being  the  same  described  in  the  mortgage  assigned 
by  Schock  to  Lesley ;  and  the  land  was  about  to  be  sold 
under  a  venditiom  exponas,  returnable  to  the  April  T.  1862, 
when  Lesley,  for  whose  use  the  judgment  on  the  bond 
stood,  interfered  and  forbade  further  proceedings  by 
Schock  under  the  judgment.  Schock  also  sued  out  a 
scire  facias  on  the  Fleming  mortgage  to  the  April  T.  1862. 

At  this  stage,  Schock  filed  his  bill,  claiming  that  Lesley 
should  account  for  and  give  credit  to  him  for  all  moneys 
collected  from  him  or  from  Fleming,  the  same  to  be  cred- 
ited on  his  (Schock's)  bond  and  mortgage ;  that  he  should 
be  permitted  to  collect  by  execution  against  Fleming  the 
sums  specified  in  the  power  of  attorney,  being  the  first 
three  installments  of  the  Fleming  mortgage,  and  to  apply, 
of  the  proceeds  of  the  execution,  $405  to  his  own  use, 
being  the  accrued  interest  reserved  out  of  the  assignment, 
and  the  residue  to  reimburse  himself  for  the  $1500  secured 
by  his  own  bond  and  mortgage  to  Lesley.  The  bill  insisted 
that  the  sole  object  of  giving  his  own  bond  and  mortgage 
to  Lesley  for  $1500  was  to  secure  the  payment  of  the  first 
three  instaUments  of  the  Fleming  bond  and  mortgage,  and 
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that  any  sums  ho  might  have  to  pay  to  Lesley  he  was  en- 
titled, under  the  power  of  attorney,  to  reimburse  himself 
out  of  the  first  three  installments  of  the  Fleming  bond  and 
mortgage,he  beiug  ultimately  responsible,a8  his  bill  claimed , 
only  for  the  difference  between  what  could  be  made  out  of 
Fleming  under  the  first  three  installments  and  the  $1500 
with  its  interest.  The  bill  prayed  that  Lesley  should  be 
enjoined  from  revoking  the  power  of  attorney  or  interfer- 
ing with  Schock's  right  to  execution  of  the  judgment  against 
Fleming;  also  enjoining  Lesley  from  collecting  by  execu- 
tion against  Schock  the  third  and  last  installment  on  his 
bond  and  mortgage. 

Lesley  filed  a  cross  bill,  not  differing  from  Schock's  in 
the  general  facts  set  forth,but  insisting  upon  a  different  con- 
struction of  the  transactions  between  them — that  Schock's 
tond  and  mortgage  for  $1500  was  given  as  a  collateral 
security  for  the  whole  amount  of  the  Fleming  bond  and 
mortgage,  Lesley  not  considering  the  property  mortgaged 
by  Fleming  worth  $4500;  that  under  the  arrangement 
Schock  was  to  pay  him  the  $1500  secured  by  his  own 
bond  and  mortgage,  leaving  Lesley  to  depend  upon  the 
Fleming  mortgage  only  for  $3000 ;  that  Schock  was  to  be  re- 
imbursed by  such  volvrvtary  payments  as  he  could  get  from 
Fleming,for  which  purpose  only  the  power  of  attorney  was 
given  him,  and  also  out  of  any  excess  which  the  property 
mortgaged  by  Fleming  might  eventually  bring  over  and 
above  the  $3000  for  which  Lesley  was  to  look  to  it.  The  bill 
prayed  that  Schock  might  be  enjoined  from  attempting,  by 
legal  process,  to  collect  any  part  of  the  judgment  against 
Fleming  or  of  his  mortgage. 

The  answers  of  the  respective  parties  to  the  bill  and  cross 
bill  made  the  same  claim  which  was  set  up  in  their  re- 
spective bills ;  and,  therefore,  they  need  not  be  here  set 
forth.     The  controversy  turned  upon  the  object  for  which 
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'  Schock's  bond  and  mortgage  was  given ^ whether  as  acol- 
lateral  security  for  the  whole  of  the  Fleming  bond  and 
mortgage  or  only  for  the  first  three  installments  of  it ;  also 
upon  the  construction  of  the  power  of  attorney  given  by 
Lesley,  whether  it  authorized  the  collection  of  the  sums 
specified  in  it  by  process  on  the  Fleming  bond  and  mort- 
gage or  only  by  voluntary  payments  on  the  part  of 
Fleming. 

The  two  causes  came  before  the  Chancellor,  at  the  Sept. 
T.  1862,  for  a  hearing  upon  the  bills,  answers,  exhibits  and 
depositions. 

C.  S.  iayton,  for  Schock. 

W.  C.  Spncance  and  J,  P.  ComegySj  for  Lesley. 

Harrixgton,  Chancellor. — The  papers  establish  this 
state  of  circumstances,  surrounding  the  parties  at  the  time 
of  the  contract  out  of  which  this  litigation  grow8,and  which 
is  proper  to  be  considered  in  ascertaining  what  that  con- 
tract was.  Dr.  Lesley  had  a  farm  in  Kent  county,  which 
he  was  willing  to  sell  for  f  4500.  Schock  had  a  debt  to  that 
amount  due  him  from  John  Fleming,  secured  by  the  bond 
of  Fleming  and  a  mortgage  by  Fleming  and  wife  of  a  farm 
in  Sussex.  Lesley  was  willing  to  take  that  debt  for  his 
farm,  but  required  an  additional  security  for  part  of  it. 
Schock  agreed  to  mortgage  the  Kent  farm  for  $1500,  in 
order  to  secure  payment  of  the  first  three  installments  of 
Fleming's  mortgage ;  and  Lesley  agreed  he  should  have 
the  benefit  of  what  could  be  collected  from  Fleming  on 
these  first  three  installments,  to  indemnify  him  for  what 
he  should  pay  on  his  mortgage,  and  that  he  should  have  the 
use  of  these  securities,  one  or  both,  to  enforce  the  payment 
of  thes^  three  installments  from  Fleming.  In  pursuance  of 
this  agreement  a  letter  of  attorney  was  made  by  Lesley, 
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aathorizing  Scbock  to  collect  the  said  first  three  mstall* 
ments  due  or  to  become  due  on  the  Fleming  mortgage. 
After  that,  the  balance  was  to  be  held  by  Lesley  for  his 
own  use,  at  his  risk.  And  here  commences  the  first  dis- 
pute. On  the  part  of  Dr.  Lesley  it  is  said  that  this  power 
of  attorney  docs  not  extend  to  the  Fleming  j  udgment,  does 
not  even  mention  it;  and  that  the  agreement  did  not  ex- 
tend to  it;  and  it  is  argued  by  his  solicitors  (with  great 
force,  if  their  premises  are  correct)  that,  unless  this  is  so  by 
the  terms  of  the  agreement,  he  cannot  be  taken  to  have  in- 
tended to  give  Schock  the  power  to  execute  the  judgment 
against  the  mortgaged  farm,  for  that  would  remove  the 
lien  of  the  mortgage.  On  the  other  side,  it  is  said  that  the 
power  to  collect  the  first  three  installments  of  the  Fleming 
debt  includes  the  use  of  the  judgment  security  as  well  as 
the  mortgage;  that  this  was  the  very  matter  about  which 
they  were  dealing ;  that  without  it  Schock  had  no  power 
to  collect  the  installments,  since  he  could  not  sue  on  the 
mortgage,  which  was  not  due ;  and  that  an  execution  of 
the  judgment,  even  against  the  mortgaged  farm,  to  collect 
these  installments  would  not  remove  the  mortgage  lien  as 
to  the  balance. 

This,  therefore,  is  an  important  consideration  in  ascer- 
taining the  extent  of  the  agreement. 

Schock  mortgaged  his  farm  to  guaranty  to  Lesley  the 
payment  of  $1500  and  interest, being  the  first  three  install- 
ments of  the  Fleming  debt;  and  Le.^ley  agreed  he  should 
have  these  installments  to  indemnify  himself,  if  they  could 
be  collected,  and  that  he  should  have  power  to  collect  them 
from  Fleming.  He  held  two  securities,  viz  :  a  mortgage, 
recorded  in  February,  1857,  not  yet  due,  and  also  a  judg- 
ment, entered  in  March,  1857,  on  which  one  or  more  of  the 
installments  were  due.  Now,  on  principles  of  general 
equity ,independently  of  express  agreement,  Schock^  being 
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the  surety  of  Fleming  to  the  amount  of  these  three  install- 
ments, would  have  the  right  to  use  all  the  securities  in 
Lesley's  hands;  and  by  the  contract  Lesley  agreed  he 
should  have  some  power  to  collect  them  from  Fleming  for 
his  own  indemnity.  But,  he  could  give  no  power  to  use 
the  mortgage  for  this  purpose  until  it  was  due;  and  all 
this  bargaining  about  giving  such  power  and  the  making 
of  the  letter  of  attorney  itself  was  about  nothing  and  use- 
less unless  it  extended  to  the  judgment.  With  that  con- 
struction it  executed  precisely  the  object  of  the  party, 
unless  such  a  use  of  the  judgment  removed  the  mortgage 
lien  for  the  residue.  It  secured  to  Dr.  Lesley  $1500,  the 
first  three  installments,  or  their  equivalent, from  Schock's 
mortgage,  gave  Schock  his  indemnity,  and  left  Lesley  his 
lien  under  the  Fleming  mortgage  for  the  balance. 

The  effect  of  a  sale  of  the  Fleming  land  under  the  judg- 
ment is  then  proper  to  be  considered. 

A  mortgage  is  merely  a  security  for  payment  of  the 
mortgage  money.  This  is  granted.  It  is  a  specific  lien  on 
the  mortgaged  premises  for  that  purpose,  while  the  judg- 
ment security  is  a  geineral  lien  on  all  the  land  of  the  debtor. 
But  the  mortgage,  though  a  security  for  the  payment  of 
money,  is  a  security  by  way  of  conveyance  of  title  to  land, 
giving  the  mortgagee  the  power, through  a  purchase,to  com- 
plete his  title  to  the  land.  Before  forclosure  the  mortgagor 
has  only  the  right  to  redeem,  on  payment  of  the  mortgage 
money — a  right  so  valuable  and  so  distinct  thatheisin  some 
respects,  while  in  possession,  regarded  as  the  owner  of  the 
land.  But  his  right  is  only  an  equity  of  redemption.  By 
the  terms  of  the  mortgage  he  admits  this  to  be  the  position 
of  himself  and  the  mortgagee  in  relation  to  the  land ;  and 
this  mere  security  for  the  payment  of  money  ,as  it  is  almost 
sneeringly  called,  is  after  all  a  serious  dealing  with  the 
title,  and  carries  with  it  the  property  unless  the  money  is 
paid. 
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The  judgment  against  Fleming  bound  all  the  title  he 
had  in  any  land  in  Sussex  county — this,  as  well  as  other 
land.  His  title  to  this  was  an  equity  of  redemption  only — 
a  right  liable  to  be  sold  by  execution  of  this  judgment ;  and 
when  Lesley  agreed  to  give  Schock  the  power  to  "  collect" 
these  installments  of  the  assigned  mortgage  he  could  have 
referred  to  no  other  means  of  executing  that  power  than  by 
an  execution  of  the  judgment.  On  such  an  execution  the 
sheriff  would  sell  only  the  right  which  Fleming  had,  which 
was  a  right  to  have  the  land  back  on  payment  of  the  bal- 
ance of  the  mortgage  money,  which  is  usually  called  sell- 
ing subject  to  the  mortgage. 

I  note  the  fact,  though  I  do  not  wish  to  lay  stress  upon 
it,  that  the  Fleming  mortgage  is  older  than  the  judgment ; 
and  it  is  the  general  rule  that  land  sold  on  a  judgment  is 
subject  to  prior  mortgages,  and  is  do  sold.  But  I  wish  to 
decide  the  naked  question  raised  in  this  cause,  that  land 
sold  on  a  judgment  accompanying  a  mortgage,  for  one 
installment  of  the  mortgage  money,  is  sold  subject  to  the 
remaining  installments  of  the  mortgage.  A  different 
opinion  destroys  the  value  of  a  double  security  for  the  pay- 
ment of  mortgage  money.  It  is  the  constant  practice  to 
sell  laud  and  secure  the  purchase  money  by  a  bond  payable 
in  installments  and  a  mortgage  of  the  premises  at  the  same 
time.  The  installments  can  be  collected  on  the  bond, 
as  they  fall  due.  If  they  cannot  be  thus  collected,  without 
destroying  the  mortgage  lien  for  the  balance,  it  were  bet- 
ter not  to  have  the  bond. 

A  case  illustrating  this  point  occurred  recently  in  this 
county.  A.  sold  to  B.  a  farm  for  $1800,  and  took  security 
by  bond  and  mortgage.  The  payments  were  fixed  at  long 
intervals.  A.  executed  the  bond  for  the  first  installment 
of  $300,  and  the  land  sold  (supposed  to  be  subject  to  the 
mortgage)  for  $85.    If  it  were  not  so  subject,  the  purchaser 
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would  take  the  farm  for  $35,  and  the  mortgage  secarity, 
not  yet  due,  woald  be  worthless. 

It  is  important,  therefore,  for  it  to  be  known  whether 
the  principal  security  on  which  the  people  of  this  State 
usually  rely  for  their  large  investments  is  any  security  at 
all,  binding  on  the  land  mortgaged  or  pledged  to  secure 
it,  or  whether  it  can  be  defeated  and  its  value  destroyed 
by  the  collection  of  any  other  debt  of  the  mortgagor  or 
even  by  the  enforcement  of  another  security  for  a  part  of 
the  same  debt. 

« 

Let  decrees  be  entered  in  accordance  with  this  opinion, 
that  is,  dismissing  Lesley's  bill ;  and  in  the  case  of  the  bill 
filed  by  Schock  restraining  Lesley  from  revoking  his  power 
of  attorney,  or  otherwise  interfering  with  Schock's  right 
to  eoUectby  legal  process  the  first  three  installments  of  the 
Fleming  mortgage  and  judgment;  Lesley  to  pay  the  costs 
in  both  cases. 


These  decrees  were  reversed  by  the  Court  of  Errors  and 
Appeals,  at  the  June  T.  1866.  The  appellate  Court  con- 
sidered  that,  upon  the  true  construction  of  the  power  of 
attorney  given  by  Lesley  to  Schock,  the  latter  was  author- 
ized to  collect  the  first  three  installments  of  the  Fleming 
mortgage  and  judgment  only  by  receiving  voluntary  pay- 
ments from  Fleming,  and  not  by  legal  process  upon  the 
mortgage  or  judgment.   See  3  HoxistorCs  Del  Repls.y  130. 
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RoBBRT  B.  Robinson,  Pbtbr  Robinson  and  Zadoc  Milbt, 

vs. 
Pbtbr  R.  Burton  and  John  H.  Burton. 

Sussex,  March  T.  1868. 

Goods  bequeathed  in  trust  came  to  the  hands  of  the  administrator  c.  t.  a. 
who  filed  an  inventory  and  appraisement  of  them  and  charged  himself 
with  their  value  in  an  administration  account.  Held,  that  they  were 
not  thereby  converted,  so  as  to  be  subjected  to  execution  for  the  ad- 
ministrator's debts. 

An  injunction,  granted  on  petition,  being  dissolved  for  want  of  a  bill  filed 
at  the  ensuing  term,  an  action  at  law  was  brought  on  the  injunction 
bond,  and  judgment  taken  subject  to  an  agreement  of  counsel  that  it 
should  await  the  result  of  the  chancery  suit,  a  bill  then  having  been 
filed.  Upon  a  final  decree  sustaining  the  bill,  further  proceeding  under 
the  judgment  on  the  injunction  bond  was  restrained. 

This  bill  was  filed  under  the  following  circumstances : 

Polly  Burton,  by  her  last  will  and  testament,  devised 
her  real  and  personal  estate,  after  the  payment  of  her  debts 
and  funeral  expenses,  to  Henry  Burton,  in  trust  for  the 
separate  use  of  Sally  Barton,  wife  of  John  H.  Burton,  one 
of  the  defendants.  The  personal  property  came  into  the 
hands  of  John  H.  Burton,as  the  administrator  c.  t.  a.  of  Polly 
Burton,  deceased.  He  filed  before  the  Register  of  "Wills  an 
inventory  and  appraisement  of  the  personal  estate,  which 
consisted  mainly  of  goods  in  specie,  and  passed  an  account 
charging  himself  with  the  amount  of  the  apprai8ement,and 
being  allowed,  as  a  credit,  $38.40  for  funeral  expenses  paid 
by  him.  Afterward  the  goods  were  taken  in  execution  as 
the  property  of  John  H.  Burton, under  a  judgment  against 
him  at  the  suit  of  Peter  R.  Barton  one  of  the  defendants. 
Henry  Burton,  named  as  trustee  in  the  will,  being  absent 
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from  the  couDtry  and  there  being  no  acceptance  of  the  trast, 
Kobert  B.  Robinson  was  appointed  trustee  by  the  Chancel- 
lor; and  in  October  1859, he  obtained  by  petition  an  injunc- 
tion to  restrain  Peter  B.  Burton  from  selling  the  goods  in 
question  under  his  execution  against  John  H.  Burton.  No 
bill  being  filed  by  Robinson,  the  trustee,  at  the  ensuing 
term,  the  injunction  was  dissolved  for  want  of  prosecution ; 
and,  thereupon,  Peter  R.  Burton,  whose  execution  had  been 
enjoined,  brought  an  action  at  law  upon  the  injunction 
bond  against  Robinson,  as  the  principal,and  the  other  com- 
plainants in  this  suit  as  his  sureties.  Pending  the  action 
on  the  injunction  bond,  in  October  1861,  Robinson,  the 
trustee,  together  with  his  sureties  in  the  injunction  bond, 
filed  this  bill,  setting  forth  the  premises,  and  praying  that 
Peter  R.  Burton  should  be  perpetually  enjoined  from  pro- 
cess against  the  goods  under  his  judgment  against  John 
H.  Burton,  and  that  the  goods  might  be  delivered  to  the 
complainant,  Robinson,  to  hold  subject  to  the  trusts  of  the 
will  of  Polly  Burton,  deceased;  also  praying  that  the 
action  at  law  upon  the  injunction  bond  might  be  stayed 
until  a  final  decree  in  this  cause. 

The  defence  mainly  relied  on  by  the  answers  was.that  the 
filing  of  an  inventory  and  appraisement  of  the  goods  by 
John  H.  Burton,  as  administrator,  and  his  charging  him- 
self with  their  value  in  his  administration  account,  was  a 
conversion  of  them,  and  subjected  them  to  execution  for  his 
debts,  the  remedy  of  the  trustee  being  upon  John  H.  Bur- 
ton's administration  bond.  The  answers  also  insisted  that 
the  dissolution  of  the  injunction,  for  a  failure  of  the  com- 
plainant,Robinson,  to  file  his  bill  at  the  term  after  it  issued, 
was  an  absolute  breach  of  the  injunction  bond;  and  that  a 
suit  upon  the  bond  could  not  be  enjoined  upon  a  bill  after- 
ward filed. 

No  preliminary  injunction  was  issued  ho  stay  the  action 
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upon  the  injunction  bond,  but  the  same  was  prosecuted  to 
judgment,  subject  to  a  written  agreement  of  counsel  that 
the  judgment  should  '^in  all  things  await  the  final  decree 
of  the  Chancellor  in  the  case  pending  in  the  Court  of  Chan- 
cery, and  that  no  proceeding  should  be  had  or  taken  upon 
the  judgment  until  a  decree  should  be  made  by  the  Chan- 
cellor." 

The  cause  came  before  the  Chancellor,  at  the  March  T. 
1863,  for  argument  upon  the  bill,  answers,  exhibits  and 
depositions. 

A,  jR.  Wootten  and  A.  P.  Robinson^  for  the  complainants. 

J.  H.  Paynter  and  C.  M.  Cullaiy  for  the  defendants. 

Harrington,  Chancellor. — The  property  which  was 
originally  in  contest  between  Robert  B.  fiobinson,  as 
trustee  for  Sally  Burton,  and  Peter  R.  Burton,  a  creditor 
of  her  husband,  was  trust  property  for  the  moi^t  part  in 
specie,  never  having  been  converted.  It  was  made  subject, 
to  be  sure,  to  the  payment  of  debts  and  funeral  expenses  ; 
and  for  that  purpose  it  was  in  the  power  of  Polly  Burton's 
administrator,  and  liable,  on  conversion,  to  be  divested  of 
the  trust ;  but,  except  for  about  $38,  it  was  not  needed  for 
debts  or  funeral  charges,  and  was  in  fact  never  converted. 
The  filing  an  inventory  and  appraisement  and  passing  an 
account  by  the  administrator  was  not  a  conversion  of  the 
property.  The  identical  articles  still  remained  and  were 
followed  by  the  trust.  In  this  condition  they  were  seized 
by  Peter  R.  Burton,  on  execution,  as  the  property  of  the 
administrator  and  for  the  payment  of  bis  debts.  Sally 
Burton's  trustee  obtained  an  injunction  by  petition,and  the 
other  complainants  became  sureties  in  an  injunction  bond, 
with  condition  to  pay  the  execution,  or  so  much  as  the 
Chancellor  should  decree,  and  to  perform  the  decree.  The 
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injunction  was  dissolved  for  want  of  diligent  prosecution, 
no  bill  having  been  filed.  A  suit  was  brought  at  law  against 
these  complainants  on  the  injunction  bond  ;  and  judgment 
was  recovered  on  a  written  agreement  of  counsel  that  the 
judgment  should  in  all  things  await  the  final  decree  of  the 
Chancellor  in  the  case  now  pending  in  the  Court  of  Chan- 
cery, and  that  no  proceedings  should  be  had  or  taken  upon 
said  judgment  until  such  decree  is  made  by  the  Chancellor. 

Without  this  agreement  the  Chancellor  would  not  inter- 
fere with  the  proceedings  at  law, which  were  regularly  had 
upon  a  forfeited  bond,  pending  which  the  original  com- 
plaint was  regularly  proceeding  in  this  Court  by  bill  and 
answer.  But,  the  judgment  at  law  having  been  taken 
subject  to  the  final  decree  here,  is  no  obstacle  to  the  pro- 
ceeding in  this  cause  on  its  original  equities ;  and,  the  trust 
being  established  and  the  trust  property  ascertained,  I  have 
no  difficulty  in  deciding  that  it  was  not  subject  to  the  debts 
of  John  H.  Burton,  nor  liable  to  be  seized  on  the  execu- 
tion of  Peter  R.  Burton. 

Let  a  decree  be  entered,  perpetually  enjoining  the  de- 
fendant, Peter  R.  Burton,  from  further  process  against  the 
goods  in  controversy,  and  ordering  that  John  H.  Burton 
deliver  the  goods  to  the  complainant,  Robinson,  as  trustee 
under  Polly  Burton's  will,  upon  the  payment  to  John  H. 
Burton  of  $38,  due  him  as  administrator.  Also,  let  Peter 
R.  Burton  be  perpetually  enjoined  from  execution  upon  the 
judgment  recovered  at  law  upon  the  injunction  bond. 

Decree  affirmed  by  the  Court  of  Errors  and  Appeals  at 
the  June  Term  1865.     See  8  Houston's  Del  Rqy.  164. 
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Hbnrt  F.  Hall, 
Nathaniel  W.  Hickman  and  John  W.  Walker. 

Sustexj  March  T.  1864. 

H.,  being  indebted  to  W.  on  a  note  under  seal  for  $109,  took  from  a  third 
party  an  assignment  of  a  note  of  W.  for  $68.88,  with  the  knowledge 
of  W .  and  with  the  understanding  between  the  parties,  that  it  would 
be  credited  against  the  note  for  $109.  ffddi  that  the  equity  to  such 
credit  attached  to  the  note  for  $109,  and  followed  it  inlo  the  hands  of 
an  assignee,  though  without  notice. 

This  was  a  bill  for  an  injunction  and  for  an  acconnt, 
embracing  sundry  particulars;  but  the  only  question 
argued  and  adjudged  concerned  a  claim  by  the  complain- 
ant of  set  oft  against  a  note  after  its  assignment  to  a  third 
person,  under  the  circumstances  following  : — 

On  the  12th  of  June,  1858,  the  complainant  executed 
his  note,  under  seal,  for  $109  to  the  defendant,  John  W. 
"Walker,  for  money  loaned.  Walker  was  at  the  time  in- 
debted to  the  complainant  on  book  account,  which,  it  was 
agreed,  should  not  be  aflfected  by  the  note.  Afterward, 
on  the  9th  of  June,  1859,  a  settlement  was  made  between 
Walker  and  David  Hall,  the  son  and  partner  of  the  com- 
plainant, including  the  account  of  the  complainant,  and 
Walker  gave  his  note  to  David  Hall  for  $58.83.  This  note 
was  assigned  to  the  complainant  on  the  6th  of  March,  1860, 
with  the  knowledge  of  Walker,  and  with  the  understand- 
ing between  him  and  the  Halls,  that  it  would  bo  credited 
against  the  note  for  $109.  After  these  transactions,  on  the 
31st  of  December,  1860,  Walker  assigned  the  note  for 
$109,  to  the  other  defendant,  Hickman,  in  the  form  re- 
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quired  by  the  statute  for  the  assignment  of  bills  and  spe- 
cialties. Hickman  proceeded  to  collect  the  note  by  exe- 
cution, against  which  this  bill  was  filed^  the  complainant 
claiming  to  set  off  the  note  for  $58.88,  due  from  Walker, 
against  the  note  for  $109,  though  the  latter  had  been  as- 
signed to  Hickman.  Other  defences  were  taken  against 
the  residue  of  the  latter  note,  but  they  were  not  sustained 
by  proof. 

The  cause  came  before  the  Chancellor,  at  the  March 
Term,  1864,  for  a  hearing  upon  the  bill,  answer,  exhibits 
and  depositions. 

C.  S.  LaytoUy  for  the  complainant. 

A.  P.  Robinson  and  A.  P.  Robinson^  Jr.^  for  the  defendant. 

Harrington,  Chancellor. — There  was  always  an  equity 
between  the  complainant  and  the  defendant.  Walker,  to 
have  the  former's  book  account  credited  against  his  note 
for  $109 ;  and  from  the  time  of  the  assignment  to  him  of 
the  note  for  $58.83,  if  not  before,  the  same  equity  applied 
to  it. 

This  equity  followed  the  note  for  $109  after  its  assign- 
ment to  the  defendant,  Hickman,  upon  the  principle  de- 
cided in  Oliver^  use  of  Griffith,  vs,  Lowry^  2  Harring.  R,  467. 
It  grows  out  of  the  nature  of  the  transaction — the  pur- 
pose for  which  the  note  for  $58.88  was  assigned  to  the 
complainant,  with  Walker's  concurrence ;  and  the  equity 
attaches  to  the  note  itself.  Walker  had  not  the  right  in 
equity  (perhaps  not  at  law)  to  collect  the  whole  amount  of 
this  note  of  the  complainant,  and  he  could  assign  to  Hick- 
man no  other  right  than  he  had.  It  was  not  subject 
strictly  to  a  set  off  of  the  smaller  note,  but  there  was  an 
equity  between  the  parties,  attaching  to  the  larger  note, 
which  prevents  its  collection  without  allowing,  the  smaller 
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note  as  a  deduction,  and  this  equity  follows  it  into  Hick- 
man's hands,  even  without  notice ;  for  he  could  take  no 
more  by  the  assignment  of  the  note  for  $109  than  Walker 
was  entitled  to.  If,  instead  of  giving  his  note  to  David 
Hall,  which  was  afterward  assigned  to  the  complainant, 
to  be  abated  or  deducted  from  the  $109  note,  Walker  had 
given  to  the  complainant  a  receipt  for  $58.83,  as  paid  on 
account  of  it,  the  subsequent  assignment  of  that  note  tb 
Hickman  would,  unquestionably,  have  been  subject  to  this 
payment.  It  is  equally  subject  to  the  equity  which,  as 
against  Walker,  entitled  the  complainant  to  a  credit  of 
the  note  for  $58.83.  Let  a  decree  be  entered,  crediting 
this  note  against  the  judgment  on  the  note  for  $109,  and 
dissolving  the  injunction  as  to  the  residue. 


John  L.  Russell,  and  David  F.   Craigb  and  William 
Tatnall,  trading  as  Craige  k  Tatnall, 

vs. 

Thomas  Thatcher  and  Mary  Ann,  his  wife,  et  al. 

New  Castle,  Feb.  T.  1864. 

A  volant&ry  conveyance  is  void  as  against  creditors  holding  debts  previous- 
ly contracted. 

A  hasband,  having  reduced  to  his  possession  funds  to  which  he  became  en- 
titled in  right  of  his  wife,  cannot  subject  them  to  a  voluntary  trust  for 
the  wife  to  the  prejudice  of  creditors. 

Creditor's  bill  to  set  aside  a  voluntary  conveyance. 
—The  defendant,  Thomas  Thatcher,  hy  a  deed  dated  De-^ 
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cember  26thy  1857,  conveyed  a  house  and  lot,  situated  in 
Wilmington,  to  Edward  Mclnall,  upon  certain  trusts  for 
the  sole  and  separate  use  of  his  wife,  Mary  Ann  Thatcher, 
during  her  lifetime,  and  after  her  death  for  the  benefit  of 
her  children.  The  nominal  consideration  of  the  deed  was 
11000,  which  represented  the  estimated  value  of  the  prop- 
erty over  and  above  a  mortgage  upon  it  for  $1500.  Nothing 
was  in  fact  paid  by  McInall,  the  trustee.  Prior  to  and  at 
the  date  of  the  conveyance,  Thatcher  was  indebted  to  the 
complainants,  John  L.  Russell  and  Oraige  &  Tatnall ;  for 
which  debts  judgments  were  afterward  recovered ;  Bus- 
sell  recovering  a  judgment  for  $107.06,  and  Craige  &  Tat- 
nall recovering  two  judgments  for  $100  each.  On  these 
judgments  execution  process  was  issued,  and  levied  upon 
the  house  and  lot  which  had  been  conveyed  in  trust. 
Thereupon,  this  bill  was  filed,  charging  that  the  conveyance 
was  voluntary  and  in  fraud  of  Thatcher's  creditors,  and 
praying  a  decree  that  the  deed  should  be  declared  void ;  that 
Mclnall,  the  trustee,  should  account  for  the  rents  and 
profits,  to  bo  applied  toward  satisfaction  of  the  debts,  and 
that  the  property  should  be  sold  for  any  deficiency. 

The  defence  taken  by  answer  was  that  some  years 
previous  to  the  conveyance  Thatcher  had  received  from 
the  estate  of  his  wife's  father,  in  her  right,  certain  sums 
of  money  which  he  had  held,  to  be  invested  for  her  use ; 
and  that  the  house  and  lot  was  purchased  with  this  fund. 
The  answer  also  alleged  that  at  the  time  of  the  convey- 
ance Thatcher  was  not  insolvent. 

It  was  proved  that  some  years  prior  to  the  conveyance, 
in  the  years  1850,  1851  and  1852,  Thatcher  had  received 
from  the  estate  of  William  Coleman,  his  wife's  father, 
sundry  sums  of  money,  amounting  to  $598.21. 

The  cause  came  before  the  Chancellor,  at  the  Feb.  T. 
1864,  for  a  hearing  upon  the  bill,  answer,  exhibits  and 
depositions. 
41 


822  BUSSBLL  ET  AL  V.  ThATCHEB  BT  AL. 

Argument. 


J.  d  Patterson^  for  the  complainants. 

The  wife  has  no  equity  for  a  settlement  out  of  her  prop- 
erty after  it  has  been  reduced  to  her  husband's  posses- 
sion. 2  Sto.  Eq.  Jur.  sees.  1869, 1372, 1402, 1408 ;  C^Jicey  an 
Married  Women,  440,  458,  2  Atk.  R.  420 ;  1  P.  Wms.  459, 
888 ;  10  Ves.  Jr.,  90;  2  KmCs  Com.  141 ;  2  Johns.  Ch.  R. 
206 ;  4  Bouv.  Ins.  276.  The  deed  was,  therefore,  wholly 
voluntary,  and  void  as  to  creditors  under  the  statute  of  13 
Elizabeth. 

But,  even  if  the  wife  had  an  equity  in  consideration  of 
the  fund  received  from  her  father's  estate,  that  amounted 
only  to  $598.21,  a  sum  much  less  than  the  value  of  the 
property,  and  leaving  sufficient  to  cover  the  debts  of  the 
complainants.  Equity  will,  at  least,  relieve  by  decreeing 
a  sale,  and  the  application  to  the  debts  of  any  surplus 
after  satisfying  such  equity  as  the  wife  may  have.  Heed 
vs.  Livingston,  8  Johns.  Ch.  R.  481. 

Q.  B.  Rodney,  for  the  defendants. 

This  was  not  a  voluntary  conveyance,  being  made  for  a 
meritorious  consideration,  viz  :  the  wife's  equity.  Though 
the  husband  had  reduced  the  fund  into  his  possession  and 
was  not  obliged  to  make  the  settlement,  yet,  it  being  such 
as  equity  would  have  enforced,  had  the  fund  been  within 
its  control,  the  Court  will  recognize  and  give  effect  to  it 
when  voluntarily  made,  1  Roper  on  Husb.  and  Wife,  821, 
196,  (32  Law  Lib.)  It  does  not  matter  that  the  settlement 
somewhat  exceeds  the  property  received  for  the  wife,  if  it 
be  not  so  violently  disproportionate  as  to  shew  fraud.  67 
Law  Lib.  294;  McQueen  on  Husb.  and  Wife,  377;  2  Sto. 
Eq.  Jur.  sees.  1416, 1877a;  8  Paige  Ch.  Rep.  16 J. 

But,  supposing  the  conveyance  were  voluntary,  that 
alone  will  not  avoid  it.  The  statute  proceeds  on  the  ground 
of  fraud ;  and,  though  the  decisions  vary,  the  law  is  that 
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fraud  mast  be  shewn.  If  indebtedness  be  relied  on  as 
evidence  of  fraud,  it  must  amount  to  insolvency.  8  Bam 
^  Adolphy  862 ;  2  KerU  Com.  440,  n. ;  8  Oow.  B.  406 ; 
Ccmp.  B.  482  ;  11  Wheat.  B.  199 ;  8  Mees  ^  Wels.  405  ;  8 
U.  S.  Eq.  Dig.  249 ;  1  Sto.  JSq.  Jur.  sees.  859-865.  In  this 
case  Thatcher  was  not  insolvent,  and  there  is  no  evidence 
of  fraud  in  fact  or  purpose. 

Harrington,  Chancbllor. — Upon  consideration  of  this 
case,  I  am  prepared  to  make  a  decree,  charging  the  trust 
fund  with  so  much  of  the  debts  of  the  complainants  as  were 
contracted  prior  to  the  date  of  the  trust  deed.  It  is  true, 
that  part  of  the  money  invested  in  the  property  conveyed 
by  the  deed  in  trust,  (or  its  equivalent)  was  received  by 
Thatcher  from  his  wife's  property;  but  it  was  received 
and  originally  invested  by  him  as  his  own,  and  in  his  own 
name ;  and  he  could  not  subject  it  to  a  voluntary  trust 
after  he  had  incurred  debts,  and  that  possibly  on  the  credit 
of  this  property. 

A  decree  was  entered  charging  the  property  with  so 
much  of  the  debt  due  the  complainant,  Russell,  as  was 
incurred  prior  to  the  date  of  the  trust  deed;  also,  with 
the  debt  due  the  complainants,  Craige  and  Tatnall,  and 
ordering  a  sale  of  the  property  to  raise  these  sums,  if  not 
paid  within  thirty  days. 
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Mabia  Collins, 

vs. 
James  A.  Servbrson. 

Kent,  Sept  T.  1864. 

A  traitee  having  a  discretion  as  to  the  time  and  amoont  of  payments  to 

be  madeofatrastfand  for  the  benefit  of  a  married  woman,  his  refnsal 

« 

to  make  any  payment  is  a  breach  of  trust,  against  which  the  court  will 
relieye. 

Bill  against  a  trustee  for  enforcement  of  the  trust 
AND  SECURITY  : — Deborah  Layton  by  her  will  devised  the 
residue  of  her  estate  to  her  executors,  iu  trust  for  the 
benefit  of  her  daughter,  Maria  Collins,  a  married  woman. 
The  trustees  were  invested  with  the  discretion  to  pay  the 
money  to  Mrs.  Collins,  from  time  to  time,  to  secure  or 
advance  her  comfort,  the  declared  object  of  the  trust  being 
to  secure  the  fund  against  the  control  of  her  husband. 
The  trustees  were  empowered  to  bring  the  money  into 
the  Orphans  Court,  to  be  invested  under  the  direction  of 
the  Court.  There  was  a  clear  residue  of  the  estate  of  tes- 
tatrix of  $1544.45,  which  came  to  the  hands  of  the  de- 
fendant as  the  sole  executor  and  trustee,  the  other  execu- 
tor named  in  the  will  having  renounced. 

The  bill  charged  that  no  part  of  the  trust  fund  had  been 
applied  by  the  defendant  to  its  purposes,  either  by  paying 
it  to  Mrs.  Collins,  or  by  bringing  it  into  the  Orphans 
Court.  It  further  charged  that  the  fund  'was  held  upon 
no  security  other  than  the  testamentary  bond  given  by 
the  defendant  upon  his  appointment  as  executor,  which 
was  alleged  to  be  inadequate.  Prayer^  that  the  defend- 
ant be  decreed  to  give  security  for  the  fund,and  to  execute 
the  trust. 
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The  answer  admitted  the  trust  and  the  receipt  of  the 
fund  by  the  defendant,  but  denied  that  he  was  abosing 
the  trust  or  endangering  the  fund.  It  insisted  that  the 
testatrix  had  entrusted  the  money  to  him  without  requir- 
ing security,  and  with  a  discretion  to  judge  what  part  of 
it  he  should  pay  to  Mrs.  Collins;  that,  therefore,  there 
was  no  case  for  the  interference  of  this  Court 

E.  S.  Meed  and  E.  Bidgely^  for  the  complainant. 

J.  P.  Comegys^  for  the  defendant. 

Harrington,  Chancellor. — ^I  am  in  some  doubt  whether 
the  complainant  has  made  out  a  sufficient  case  of  insecu- 
rity of  the  fund  to  warrant  the  interposition  of  the  Chan- 
cellor on  that  ground  alone.  But  there  has  been  a  failure 
to  execute  the  trust;  and  against  that  the  Court  will  re- 
lieve. The  trustee  is  bound  to  apply  the  money  to  the 
purpose  of  the  trust,  i.  e.,  the  benefit  of  Mrs.  Collins.  It 
is  true  that  the  time  and  amount  of  the  payments  are  in  the 
discretion  of  the  trustee,  subject  to  the  order  of  this  Cotfrt . 
but  to  refuse  or  neglect  altogether  to  pay  her  is  practically 
to  annul  the  trust.  The  Court  will  not  permit  that.  The 
defendant  must  do  what  the  will  directs,  or  there  must  be 
another  trustee.  It  appears  that  he  has  not  executed  the 
trust  nor  commenced  to  do  it.  He  has  neither  made  any 
payment  to  Mrs.  Collins,  nor  deposited  the  fund  in  the  Or- 
phans Court  under  the  direction  of  the  will. 

Let  a  decree  be  entered  that  the  defendant  pay  to  the 
complainant,  within  thirty  days,  the  accrued  interest  on 
the  trust  fund,  or  that  he  deposit  the  same  in  the  Or- 
phans Court;  and  that  upon  default  he  be  removed 
from  the  trust;  also  that  he  pay  the  costs. 
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George  Jones, 

vs. 

John  Randbl,  Jr,  and  Letitia  his  wife,  Walter  William- 
son and  Mary  Matilda  his  wife,  and  Sarah 

Ann  Erwin. 

New  CatUe,  Feb.  T.  1866. 

A  trastee  of  a  fund  in  which  his  wifoi  with  others,  was  interested,  having 
failed  to  pay  over  money  collected  by  him  on  account  of  the  fund — 
hMf  that  the  wife's  share  of  other  money ,  received  by  a  succeeding 
tmstee  on  account  of  the  trust  fund,  was  not  liable  for  the  unpaid 
shares  of  the  other  cesiuU  que  trust  in  the  money  collected  by  her  hus- 
band. 

In  such  case,  the  husband's  failure  to  pay  over  the  money  collected  by 
him  cannot  be  taken  to  be  a  reduciio  ad  poisessionem  of  the  wife's 
share  of  trust  funds  then  uncollected. 

The  wife's  chose  in  acHon,  not  reduced  into  the  husband's  possession, 
cannot  be  taken  for  the  payment  of  his  debt,  at  law  or  in  eqnity. 

Property  of  the  wife  cannot,  in  equity,  be  taken  for  payment  of  the  hus- 
band's debt,  without  subjecting  it  to  her  equity,  which,  under  the  cir- 
cumstances of  this  ease,  was  sufficient  to  protect  the  whole  fund. 

Bill  of  Interpleader. — Sarah  Dawson,  by  her  will  made 
in  1822,  bequeathed  the  residue  of  her  estate,  consisting  of 
certain  lands,  stocks  and  other  property  to  her  executor, 
in  trust  for  sundry  legatees  for  life,  and  after  the  expira- 
tion of  the  life  estates,  then  to  be  divided  equally  between 
her  three  nieces,  two  of  them  being  the  wives  respective- 
ly of  John  Randel,  Jr.  and  Walter  Williamson,  and  the 
other  a  widow,  Sarah  Ann  Erwin.  John  Randel  Jr,  after 
an  intervening  executorship,  became  the  administrator  c. 
t.  a.,  and  the  trustee  of  the  property ;  but  in  1865  he  was 
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removed  from  the  tru8teeship,an(l  the  complainant  appoint- 
ed in  his  place.  On  the  settlement  of  RandePs  adminis- 
tration accounts  he  was  found  indebted  to  the  trust  estate 
to  the  amount  of  $1746.64,  which  was  never  applied  to  the 
objects  of  the  trust.  The  life  estates  having  expired^  the 
fund  became  payable  in  equal  shares  to  Mrs.  Bandel,  Mrs. 
Williamson  and  Mrs.  Erwin.  The  complainant,  the  suc- 
ceeding trustee,  has  now  in  hand  $4800  of  the  trust  fund, 
with  some  accrued  dividends,  divisible  in  like  manner. 

Randel's  administration  bond  is  barred  by  the  statute  of 
limitations,and  he  is  insolvent.  Under  these  circumstances, 
Mrs.  Williamson  and  Mrs.  Erwin  claim  that  in  the  distri- 
bution of  the  fund  in  the  complainant^s  hands,Mr3.  Randel 
shall  be  charged  with  the  sura  of  $1746.64,  received  by  her 
husband  and  not  paid  over,  insisting  that  Bandel's  failure 
to  pay  was  equivalent  to  an  application  of  the  money  in  his , 
hands  towards  payment  of  so  much  of  his  wife's  share  of 
the  whole  trust  fund.  Mrs.  Bandel  claims  her  full  share  of 
the  fund  now  to  be  distributed,  contending  that  Bandel's 
liability  as  trustee  was  for  his  own  debt,  which  might  have 
been  recovered  by  timely  proceedings  on  his  bond,  and 
that  her  portion  of  the  trust  fund  ought  not  to  be  liable  for 
it. 

The  cause  came  before  the  Chancellor  on  a  bill  of  inter- 
pleader filed  by  the  complainant,  and  upon  answer  of  the 
defendants,  setting  up  their  respective  claims  as  above  stat- 
ed, and  was  heard  at  the  Feb.  T.  1865. 

J.  C.  Patterson^  for  the  complainant,  and  also  represent- 
ing Mrs.  Williamson  and  Mrs.  Erwin. 

G.  B.  Rodney^  for  Mrs.  Bandel. 

Harrington,  Chancellor. — The  claim  of  Mrs.  William- 
son and  Mrs.  Erwin  proceeds  upon  the  ground  that  Ban- 
del,by  retaining  the  money  coming  to  his  hands  on  account 
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of  the  trust  fund,  must  be  taken  to  have  applied  it  to  his 
wife's  interest  in  the  whole  fund.  But,  it  is  to  be  consid- 
ered that  at  the  time  Randel  received  his  part  of  the  fund 
the  proceeds  afterward  accounted  for  by  the  complainant, 
the  succeeding  trustee,  were  not  due  to  the  legatees,  and 
Randel  could  not  then  so  apply  the  fund  in  his  hands,  as 
is  insisted.  The  case  presented  is,  therefore,  that  of  a  cred- 
itor demanding  a  wife's  chose  in  action^  not  yet  reduced  into 
possession,  in  payment  of  her  husband's  debt.  This  is  not 
allowable,  either  at  law  or  in  equity. 

Again,  a  court  of  equity  would  not  allow  a  creditor  of 
the  husband  to  take  the  wife'j  property,  coming  to  her 
independently  of  the  husband,in  payment  of  his  debt,vrith- 
out  subjecting  it  to  the  wife's  equity;  and  her  equity  in 
such  a  case  as  this  would  protect  the  whole  fund. 

Let  a  decree  be  entered  that  the  complainant  divide  the 
fund  equally  between  the  legatees,  after  deducting  the 
costs. 


John  S.  Kersey  and  John  P.  Emerson, 

vs. 
John  M.  Bailey  and  Fennel  Emerson,  Sheriff. 

Kent,  March  Term^  1865. 

Principle  of  relief  in  equity  against  forfeitures  stated. 

Executors  gave  a  bond  for  payment  of  a  legacy,  subject  to  an  agreement 
that  any  legal  and  proper  abatement  from  the  legacy,  if  ascertained 
before  the  bond  became  due  and  payable,  should  be  credited  ]  other- 
wise, that  the  bond  should  be  absolute.    Upon  a  failure  -to  ascertain 
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the  amount  to  be  abated  from  the  legacy,  before  the  bond  became  due 
and  payable, — heldj  that  the  failure  being  through  default  of  the  ex- 
ecutors a  court  of  equity  will  not  extend  the  time  for  ascertaining 
the  abatement. 

Bill  to  be  relieved  of  a  Forfeiture. — The  complain- 
anta,  as  executors  of  John  D.  Anderson,  deceased,  gave  to 
the  defendant,  John  M.  Bailey,  their  bond,  dated  April 
20th,  1861,  for  a  legacy  of  $500,  bequeathed  to  him  by  the 
then  testator,  payable  October  20th,  1861;  subject,  how- 
ever, to  an  agreement  that  if  at  any  time  before  the  same 
should  become  due  and  payable,  on  the  20th  day  of  Octo- 
ber, 1861,  it  should  satisfactorily  appear  that  any  abate- 
ment of  said  legacy  was  proper  and  legal -and  that  spch 
abatement  ought  to  be  made,  that  the  amount  so  to  be 
abated  from  this  legacy  should  be  credited  on  the  bond; 
but  if  before  the  time  specified  for  payment  of  the  bond 
such  abatement,  if  any,  should  not  be  ascertained,  by 
agreement  or  otherwise,  then  the  bond  should  be  deemed 
to  bo  absolutely  due  and  might  be  collected. 

The  amount  of  the  abatement  was  not  ascertained,  by 
agreement  or  otherwise,  before  the  time  specified  for  pay- 
ment of  the  bond ;  nor  had  it  been  ascertained  at  the  filing 
of  the  bill.  The  complainants  claimed  that  by  an  account, 
passed  by  them  as  executors  on  the  11th  of  April,  1S62,  it 
appeared  that  a  largo  abatement  would  be  necessary  to  be 
made  on  all  the  pecuniary  legacies.  The  amount  of  such 
abatement  could  not  be  now  ascertained,  because  it  was  as 
yet  doubtful  what  would  be  the  amount  of  some  of  the  pe- 
cuniary legacies.  For,  the  testator  had  bequeathed  to  these 
executors  five  years'  interest  on  all  his  interest  paying  cre- 
dits, the  amount  of  which  did  not  appear.  He  had  also 
devised  to  the  complainant,  John  P.  Emerson,  a  farm,  with 
directions  to  his  executors  to  erect  certain  buildings  on  it, 
at  a  cost  not  to  exceed  $8,000:  and,  if  less  than  that  sum 
should  be  required,  then  the  difference  was  bequeathed  to 
John  P.  Emerson  as  a  legacy.  The  testator  also  devised 
42 
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to  another  person,  a  farm,  with  directions  to  erect  upon  it 
certain  buildings  described  in  the  will.  These  buildings 
had  not  been  erected ;  and,  in  consequence,  the  cost  of  the 
building  in  the  first  instance  and  the  excess  of  the  $8,000 
over  the  cost,  in  one  case  given  as  a  legacy,  could  not 
be  ascertained.  Nor  was  the  amount  ot  the  legacy  to  the 
executors  as  yet  ascertained. 

John  M.  Bailey,  the  obligee  in  the  bond,  having  pro- 
ceeded to  collect  it  by  execution,  this  bill  was  filed  to  be 
relieved  against  the  limitation  of  time  in  the  bond,  and 
that  further  process  to  collect  the  bond  should  be  enjoined 
until  the  amount  to  be  abated  from  Bailey's  legacy  could 
be  ascertained.    A  preliminary  injunction  was  granted. 

The  cause  came  before  the  Chancellor,  at  the  March 
Term,  1865,  for  a  hearing  upon  the  bill,  answer  and  ex- 
hibits. 

C.  S,  B.  Day  and  J.  P.  GomegySy  for  the  complainants. 
E.  Savlsbury  and  N.  B.  SmUhers,  for  the  defendants. 

Harrington,  Ohanobllor. — ^The  ground  upon  which 
this  case  has  been  put  by  the  complainants  is  the  well- 
known  principle  of  equitable  relief  against  a  forfeiture. 
Forfeitures  are  not  favored  in  equity.  They  are  regarded 
as  a  rod  by  which  to  compel  the  performance  of  a  contract, 
but  not  as  of  the  essence  of  the  contract,  A  contract  is  bind- 
ing in  equity  as  much  as  at  law;  but  where  a  court  of 
equity  can  enforce  performance  of  the  contract,  it  will  re- 
lieve from  penalties  for  not  performing  it  strictly  in  the 
mode  or  time  contemplated,  where  time  is  not  essential 
and  it  can  compensate  the  party  relieved  against  by  its  in- 
terference. 

Is  the  present  a  case  to  which  this  principle  applies  ? 
Are  the  complainants  entitled  to  be  relieved  from  the  pay- 
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ment  of  this  bond,  because  it  is  subject  to  an  abatement, 
and  to  farther  time  to  show  that  it  is  so  subject  ?  The  fact 
that  the  amount  of  the  abatement  is  not  yet  ascertained 
results  from  the  delay  in  erecting  certain  buildings  directed 
by  the  executor  to  be  erected  on  lands  devised  by  him ; 
also,  from  delay  in  ascertaining  the  amount  of  the  legacies 
bequeathed  to  the  executors.  This  delay,  in  each  case,  is 
the  default  of  the  complainants.  They  were  bound  by  the 
will  to  erect  the  buildings,  which,  for  aught  that  appears, 
they  could  have  done.  They  have  received  and  can  account 
for  the  interest  given  to  them  as  a  legacy. 

The  complainants  seek  not  so  much  to  be  relieved  from 
a  foi^feiture  as  to  have  the  contract  time  extended  to  en- 
able them  to  establish  a  state  of  facts  which  will  discharge 
the  bond.  This  would  be  in  plain  violation  of  their  contract 
which  makes  the  time  material  in  this  respect.  The  non- 
performance of  the  condition,  i.  e.  to  ascertain  the  amount 
of  the  abatement  within  the  time  limited  for  payment  of 
the  bond,  (October  20th,  1861,)  was  to  make  the  bond  ab- 
solute ;  and  it  has  become  so  through  the  complainants' 
own  default. 

Under  these  circumstances  I  can  perceive  no  ground  in 
equity  to  relieve  the  complainants  from  payment  of  the 
bond  according  to  the  contract.  Let  the  injunction  be  dis- 
solved and  the  bill  be  dismissed  with  costs. 


Richard  Humphries, 
vs. 
James  C.  Wilson  and  Susanna  Wilson. 

New  CaHUj  SqtUmber  T.,  1866. 
A  Yolantary  deed  set  aside,  as  against  a  creditor. 

Bill  by  Creditor  against  a  Voluntary  Grantbb. — 
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The  complainant  recovered  a  judgment  against  the  de> 
fendant,  James  C.  Wilson,  on  the  9th  of  November,  1861, 
for  $276.84.  Pending  the  suit,  and  before  the  judgment 
was  recovered,  Wilson  conveyed  a  lot  of  land  and  house 
held  by  him  to  his  sister,  Susanna  Wilson,  the  considera- 
tion expressed  in  the  deed  being  $1,000.  The  deed  bore 
date  June  10th,  1861,  and  was  not  recorded  until  March 
18th,  1862.  The  house  and  lot  had  meanwhile  been  levied 
on  under  fi  fieri  facias^  issued  upon  the  complainant's  judg- 
ment James  C.  Wilson,  also,  a  few  days  before  the  re- 
covery of  the  judgment,  confessed  a  judgment  to  William 
E.  Riley,  for  $2,000.  This  was  done  without  Riley's 
knowledge,  and  without  any  debt  due  him  from  Wilson. 
The  bill  charged  that  the  deed  was  voluntary  and  fraud- 
ulent, being  made  in  order  to  defeat  the  complainant's 
judgment;  and  it  prayed  that  the  deed  might  be  set  aside, 
as  against  this  judgment. 

The  answer  alleged  that  the  consideration  set  forth  in 
the  deed  had  been  paid  by  Susanna  Wilson. 

Depositions  were  taken  on  the  part  of  the  complainant, 
tending  to  prove  that  Susanna  Wilson  had  not  sufficient 
means  to  purchase  the  propert3\  There  was  no  direct  evi- 
dence of  payment  of  the  consideration. 

The  cause  came  before  the  Chancellor,  at  the  September 
Term,  1865,  for  a  hearing  upon  the  bill,  answer,  exhibits 
and  depositions. 

G.  B.  Rodney  J  for  the  complainant. 

C  B.  Lore^  for  the  defendant. 

Harrington,  CnANCELLOR. — I  cannot  do  otherwise  than 
conclude,  upon  examination  of  the  evidence  and  papers  in 
this  cause,  that  the  conveyance  of  the  houses  and  lot  by 
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James  0.  Wilson  to  his  sister  Susanna  was  voluntary, 
and  was  designed  to  avoid  payment  of  the  balance  of 
Humphries'  claim  for  building  the  houses,  which  was  then 
contested  and  was  in  litigation.  The  time  and  manner  of 
the  conveyance  and  the  insufficient  proof  of  payment  of 
the  purchase  money  alike  lead  to  this  conclusion;  and  the 
confession  by  Wilson  of  a  large  judgment  to  Riley,  when 
bnt  little  or  nothing  was  due  to  him,  and  even  without  his 
knowledge,  points  to  the  same  conclusion,  as  having  the 
same  object.  Equity  will  not  allow  this.  Humphries' 
claim  for  the  building  is  now  legally  ascertained,  and  this 
property  is  equitably  bound  for  it.  I  shall,  therefore, 
decree  that  the  deed  be  set  aside  as  against  Humphries' 
judgment. 


Thomas  Pickering, 
vs. 
Cdarles  H.  B.  Day  and  William  Whitaker,  Sheriff.  * 

Kent,  September  T,  1866. 

The  consent  by  a  Collector  of  Internal  Revenue  that  a  Deputy  Collector 
should  use  in  his  private  business  public  funds  collected  by  him,  such 
consent  not  being  communicated  and  assented  to  by  the  sureties  of 
the  deputy  in  an  official  bond  given  to  the  collector,  discharges  the 
sureties. 

Such  consent  not  sufficiently  proved  in  the  particular  case. 

A  denial  by  the  answer,  responsive  to  an  allegation  in  the  bill,  must  pre- 
vail, unless  it  is  overcome  by  the  testimony  of  two  witnesses,  or  of  one 
witness  with  sufficient  corroborating  circumstances. 


*  Another  case,  Daniel  McBride  vs.  the  same  defendants,  involving  the 
same  facts  and  principles,  was  heard  together  with  the  case  here  reported 
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By  Section  94  of  the  Act  of  GongreBSi  entitled  "An  Act  to  proride  Intena' 
Beyenae  to  support  the  GoTernment,  to  pay  interest  on  the  pablic 
debts,  and  for  other  purposes,"  approved  June  80th,  1864,  an  ad 
taUrtm  duty  of  five  per  cent,  was  imposed  upon  <*all  mantifactares  of 
cotton,  wool,  silk,  &c.,"  or  of  other  muteriaU  noiin  this  ad  provided 
for,  Heldj  that  molasses  made  from  sorghum,  not  being  otherwise 
provided  for  in  the  act,  was  subject  to  the  ad  vaUfrtm  duty  of  five 
per  cent. 

The  general  rule  of  law  as  to  the  appropriation  of  credits  is,  that  the  debtor 
has  the  right,  if  he  pleases,  to  make  the  appropriation.  If  he  omits 
to  dp  so,  the  creditor  may  make  it.  If  both  omit,  the  law  will  apply 
the  payments  according  to  its  own  notions  of  justice  ;  and  in  cases  of 
long  and  running  accounts,  where  debts  and  credits  are  continuously 
occurring,  and  no  balances  are  otherwise  adjusted  than  for  the  mere 
purpose  of  making  rests,  payments  ought  to  be  applied  to  extinguish 
the  debts  according  to  the  priority  of  time ;  so  that  the  credits  are  to 
be  deemed  payments  pro  ianto  of  the  debts  antecedently  due. 

An  exception  to  such  general  rule  is  the  case  of  several  official  bonds  exe- 
cuted by  a  collector  or  receiver  of  public  revenue,  at  different  times, 
with  distinct  sets  of  sureties.  In  such  case,  in  the  absence  of  any  ap- 
propriation x>f  payments  made  by  the  parties,  money  collected  under  a 
subsequeot  bond  will  not,  before  it  is  discharged,  be  applied  in  pay- 
ment of  a  prior  one ;  but  a  court  of  equity  will  so  appropriate  the  pay- 
ments as  to  give  each  bond  credit  for  the  money  due  and  collected 
under  it. 

An  apportionment  of  the  amounts  due  on  several  successive  official  bonds, 
respectively  indorsed  on  the  bonds  and  signed  by  the  sureties  thereiui 
is  conclusive,  in  the  absence  of  fraud  or  mistake. 

Mistake,  to  avoid  an  agreement,  must  be  a  mistake,  not  ofZaw  but  otfad^ 
and  it  must  be  a  plain  mistake,  clearly  made  out  by  satis&ctory  proof, 
not  resting  upon  evidence  loose,  equivocal  or  contradictory. 

The  omission  of  a  collector  of  public  revenue  to  remove  a  deputy  collector 
after  knowledge  of  default  by  the  latter,  does  not  discharge  the 
sureties  of  the  deputy  collector. 

■ 

The  provision  of  the  act  of  Congress  of  June  80th,  1864,  that  a  collector 
of  Internal  Bevenue  shall,  before  entering  upon  the  duties  of  his  office, 
execute  an  official  bond,  does  not  apply  to  collectors  appointed  under 
a  prior  act  and  who  are  continued  in  office  under  a  saving  clause  in 
such  prior  act. 

Provisions  in  statutes  for  the  taking  of  official  bonds  are  directory  only, 
and  not  conditions  precedent  to  the  exercise  of  the  office,  unless  ex- 
pressed to  be  such. 
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Bill  in  Equity  for  thb  Rblibf  of  Surlties. — The 
bill  filed  iu  this  cause  set  forth  the  following  case : 

The  defendant,  Charles  H.  B.  Day,  was  the  Collector  of 
Internal  Bevenue  for  the  Collection  District  of  the  State  of 
Delaware,  under  the  act  of  Congress  entitled  "  An  Act  to 
provide  Internal  Bevenue  to  support  the  Government  and 
pay  interest  on  the  public  debt,"  approved  July  Ist,  1862, 
having  been  appointed  to  said  office  by  the  President  of 
the  United  States  prior  to  October  8d,  1862.     On  the  said 
8d  day  of  October  he  appointed  John  F.  Clements  Assist- 
ant Collector  for  Division  No.  9,  of  said  Collection  District, 
the  appointment  being  made  by  an  instrument  partly 
written  and  partly  printed,  under  the  hand  of  Day  and  his 
seal  of  office,  the  instrument  being  made  part  of  the  bill. 
Soon  after  his  appointment  Clements  gave  bond  to  Day, 
with  surety,  as  Deputy  Collector.    At  that  time,  as  the  bill 
alleged,Division  No.  9  was  limited  to  Murderkill  Hundred,  ^ 
Kent  County ;  and  Clements  had  no  authority,  as  Deputy 
CTollector,  outside  of  said  Hundred,  except  by  a  verbal  au- 
thority afterward  given  by  Day  to  Clements,  authorizing 
him  to  act  as  Deputy  Collector  for  Mispillion  and  Milford 
Hundreds  in  said  county.    Pursuant  to  this  last  appoint- 
ment Clements  gave  Day  another  bond,  dated  June  18th, 
1868,  with  Joshua  B.  Clements,  William  Smith,  James 
Oreen  and  the  complainant  as  his  sureties.   This  bond  was 
in  the  penal  sum  of  $10,000,  with  a  condition  as  follows : 
^^  The  condition  of  this  obligation  is  such,  that  if  the  said 
John  F.  Clements,  being  Deputy  Collector  of  Internal 
Bevenue  for  Division  No.  4,  of  the  Collection  District  of 
the  State  of  Delaware,  shall  faithfully  and  diligently  col- 
lect all  the  rates  and  taxes  which  he  shall,  according  to 
the  duplicate  to  be  issued  to  him  as  Deputy  Collector  ot 
Internal  Bevenue,  be  required  to  collect,  and  all  taxes 
whatever  which  shall  be  committed  to  him  for  collection, 
and  shall  pay  over  the  amount  of  all  such  rates  and  taxes 
at  such  time  or  times  and  in  such  manner  and  form  as  shall 
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be  prescribed  and  directed  by  the  said  Charles  H.  B.  Day, 
Collector  of  Internal  Revenue  for  the  District  of  the  State 
of  Delaware ;  and  further,  if  the  said  John  F.  Clements 
shall  perform  the  duties  of  his  office,  as  Deputy  Collector 
of  Internal  Revenue  as  aforesaid,  in  all  things  with  fidelity, 
then  the  above  obligation  shall  be  void,  otherwise  to  be 
and  remain  in  full  force  and  virtue."  There  was  also  an- 
nexed to  the  bond  a  joint  and  several  warrant  of  attorney 
for  the  confession  of  judgment. 

The  bill  further  alleged  that  after  the  execution  of  said 
bond  Clements  entered  upon  the  discharge  of  the  duties 
of  his  appointment,  and  continued  to  act  therein  until  on 
cr  about  the  9th  day  of  August,  1865,  when  the  complain- 
ant and  his  co-sureties  were  informed  by  Day  that  Clem- 
ents had  failed  to  pay  over  the  moneys  collected  by  him 
under  his  appointment,  and  was  a  defaulter  to  a  very  large 
amount,  viz.:  between  $10,000  and  $12,000.  Soon  after 
the  complainant  and  his  co-sureties  knew  of  the  defalca- 
tion of  Clements,  they,  together  with  Clements,  met  Day 
at  his  Collector's  office  at  Dover.  There  were  present  also 
on  that  occasion,  Nathaniels.  Smithersand  Eli  Saulsbury, 
Esquires,  the  former  being  the  counsel  of  Day,  and  the 
latter  the  counsel  on  that  occasion  of  the  complainant  and 
his  co-sureties,  the  said  counsel  being  present  for  the  pur- 
pose of  giving  a  legal  opinion  whether  the  last  mentioned 
bond  was  not  superseded  and  rendered  unavailing  by 
another  bond  which,  after  the  giving  of  the  said  last  men- 
tioned bond,  had  been  taken  by  Day  from  Clements,  with 
Joshua  R.  Clements  and  Daniel  L.  McBride  as  sureties,  in 
the  sum  of  $5,000,  with  like  condition  as  is  heretofore  set 
forth.  At  said  meeting  Day  proposed  to  enter  judgment 
on  the  two  last  mentioned  bonds  and  issue  execution  against 
John  F.  Clements,  but,  as  a  preliminary  step  thereto,  he 
required  that  an  entry  should  be  made  and  signed  on  said 
bonds,  stating  what  amount  was  due  on  each  of  them,  and 
this  he  said  was  essential  to  the  issuing  of  the  proposed 
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execution.  The  bill  alleged  that  under  such  impression 
Clements,  with  the  complainant  and  his  co-sureties,  signed 
a  writing  on  the  bond,  in  which  they  were  8uretie8,acknow- 
ledging  that  there  was  at  that  time  due  upon  the  same  the 
sum  of  $7,680.88. 

On  the  10th  day  of  August,  1865,  Day  caused  judgment 
to  be  entered  on  the  last-mentioned  bond  against  Clem- 
ents, severally,  and  caused  execution  to  be  issued  thereon. 
The  bill  alleged  that  after  the  entry  of  said  judgment  and 
the  issuing  of  the  execution  thereon  the  complainant  and 
his  co-sureties  were  informed  by  Clements,  and  so  believe, 
that  soon  after  his  appointment  Clements,  finding  the 
emoluments  of  his  office  would  not  justify  him  in  discharg- 
ing the  duties  thereof,  and  he  then  being  engaged  in  the 
mercantile  business  with  one  William  S.  Prouse  as  his 
partner,  he,  the  said  Clements,  called  upon  Day  and  in- 
formed him  that  he  was  unwilling  to  retain  the  office  and 
discharge  the  duties  thereof  unless  he.  Day,  would  permit 
Clements  to  use  the  money  to  be  collected  by  him,  in  his 
business  as  grain  buyer  and  speculator ;  to  which  use  said 
Day  assented;  that  in  consequence  of  such  assent  Clem- 
ents and  his  partner,  Prouse,  under  the  firm  name  of  John 
F.  Clements  &  Co.,  did  use  the  said  money,  as  the  same 
was  collected  by  Clements,  in  their  grain  business ;  that 
by  reason  thereof,  the  grain  business  having  proved  dis- 
astrous, the  defalcation  occurred ;  that  before  said  assent 
no  defalcation  had  occurred;  that  the  complainant  and  his 
co-sureties  had  no  knowledge  of  the  arrangement  between 
Clements  and  Day  for  the  use  of  the  public  money  in  said 
grain  business  until  some  time  after  their  signing  of  the  in- 
dorsement on  the  official  bond  of  Clements.  The  bill  al- 
leged as  corroborative  of  the  fact  that  Day  assented  to  the 
such  use  of  money  by  John  F.  Clements  &  Co.,  in  their 
business,  that  many  of  the  payments  made  by  Clements  to 
Day  were  made  by  drafts  of  John  F.  Clements  &  Co.,  on 
their  factors  in  New  York  and  Philadelphia,  to  whom  they 
48 
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consigned  grain  in  their  busiueBS ;  and  the  bill  referred 
particularly  to  nine  of  such  drafts  set  forth  at  large  in  it 

The  bill  further  alleged  that  in  the  month  of  July,  1865, 
the  complainant  called  upon  Day  and  asked  him  whether 
Clements  was  prompt  in  paying  over  to  Day  the  money 
collected  by  him  under  his  said  appointment,  and  whether 
he  was  not  at  that  time  behind  in  his  payments;  that  Day 
replied  he  was  only  a  little  behind-^only  a  few  hundred 
dollars ;  that  such  information  had  the  effect  to  lull  the 
complainant  into  security  and  make  him  believe  there  was 
no  danger  of  loss. 

The  bill  further  alleged  that  after  the  complainant  and 
his  co-sureties  had  been  informed  of  the  use  of  the  public 
money  by  John  F.  Clements  &  Co.,  they  determined  to 
resist  the  payment  of  any  money  on  the  said  official  bond, 
and  as  sureties  so  informed  Day,  who  thereupon  caused 
judgments  to  be  severally  entered  against  the  complainant 
and  his  co-sureties,  and  also  caused  a  Jieri  facias  thereon 
to  be  issued  against  the  complainant. 

The  bill  relied  upon  several  grounds  of  equitable  re- 
lief, viz : 

1.  That  the  consent  of  Day,  (without  communicatiug 
such  consent  to  the  sureties,)  that  Clements  might  use  the 
money  collected  under  his  appointment  in  the  business  of 
the  firm  of  John  F.  Clements  &  Co.,  ought,  in  a  court  of 
equity,  to  relieve  the  sureties  from  all  liability  from  the 
time  such  arrangement  was  made;  and  that  all  the 
money  due  from  Clements  to  Day,  under  the  bond  on 
which  the  sureties  were  held,  was  collected  by  Clements 
after  such  assent  was  given,  and  was  with  such  assent 
used  by  him  in  the  business  of  grain  buying  by  himself 
and  his  partner. 

2.  That  the  erroneous  statement  made  by  Day  to  the 
complainant  had  the  effect  of  creating  a  false  security  as 
to  the  liability  of  Clements,  and  prevented  the  sureties 
from  taking  steps  to  secure  themselves  against  the  then 
existing  defalcation  of  Clements. 
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S.  That  the  account  of  Day  against  Clements,  as  shown 
by  Day  at  the  time  of  the  indorsements  made  on  the  bonds 
as  before  mentioned,  was  erroneous,  because  he  had  ne- 
glected to  credit  the  said  account  with  two  checks  given  to 
Day  by  John  P.  Clements  &  Co.  in  part  payment  of  the 
then  existing  indebtedness  of  Clements  as  Deputy  Collec- 
tor ;  both  said  checks  being  drawn  on  the  Farmers'  Bank 
at  Dover,  to  the  order  of  Day,  one  dated  April  29th,  1864, 
for  ^226.62 ;  the  other  dated  February  7th,  1865,  for  $2,000 ; 
which  said  checks  ought  to  have  been  credited  by  Day  in 
the  before  mentioned  ascertainment  of  the  balance  due  on 
said  bond. 

4.  That  a  part  of  the  indebtedness  of  Clements,  which 
is  sought  to  be  recovered  from  the  complainant,  is  on  ac- 
count of  rates,  duties  or  taxes  paid  by  the  manufacturers  of 
sorghum  molasses  to  Clements ;  which,  as  the  bill  charged, 
was  collected  without  any  authority  of  law ;  and,  therefore, 
the  complainant  could  not  be  held  liable  for  the  money  so 
collected.  The  bill  prayed  a  discovery  by  Day  of  the  sums 
collected  on  account  of  sorghum  molasses. 

5.  That  after  the  date  of  the  bond  to  which  the  com- 
plainant and  his  co-sureties  were  parties  other  acts  of  Con- 
gress were  passed,  imposing  duties  and  taxes  not  provided 
for  by  any  law  existing  at  the  date  of  said  bond;  the  col- 
lection and  payment  of  which  additional  taxes  were  not  in 
the  contemplation  of  complainant  and  his  co-sureties  in 
said  bond,  and  formed  no  part  of  the  contract  with  Day; 
and  for  any  defalcation  by  Clements  in  relation  to  any  of 
the  additional  taxes  imposed  after  the  date  of  said  bond 
the  complainant  and  his  co-sureties  were  not  liable,  either 
at  law  or  in  equity.  And  the  bill  particularly  referred  to 
an  act  of  Congress  entitled  "  An  Act  to  increase  the  Inter- 
nal Revenue  and  for  other  purposes,"  approved  March  7th, 
1864 ;  also  to  an  act  entitled  "  An  Act  to  provide  Internal 
Revenue  to  support  the  Qovernment,  to  pay  interest  on  the 
public  debt  and  for  other  purposes,"  approved  June  30th, 
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1864.  The  bill  farther  insisted  that  as  the  act  last  referred 
to  repealed  the  act  of  July  ist,  1862,  except  as  to  certaift 
savings  mentioned  in  said  repealing  act,  Day  had  no  an* 
tbority  to  collect  any  taxes  or  assessments  imposed  by  said 
repealing  act,  without  a  re-appointment  and  the  giving  of 
a  new  bond,  as  required  by  said  act;  and  consequently  he 
neither  bad  nor  could  give  to  Clements  authority  to  col- 
lect any  taxes  imposed  by  the  act  of  June  80th,  1864. 
The  bill  alleged  that  Day  had  never  been  re-appointed,  nor 
had  ever  given  a  new  bond  since  the  approval  of  the  act  of 
June  80th,  1864 ;  nor  had  he  since  the  approval  of  said 
act  appointed  Clements  Deputy  Collector ;  and  the  bill  al- 
leged that  most  of  the  money  due  from  Clements,  was  for 
taxes  and  duties  imposed  by  the  act  of  June  80th,  1864. 
It  also  alleged  that  at  the  time  of  the  signing  of  the  in- 
dorsement on  the  back  of  the  bond  to  which  these  suretiee 
were  parties,  ascertaining  the  amount  due  thereon,  the 
complainant  and  his  co-sureties  were  ignorant  of  the  fact 
that  most  of  the  money  then  due  from  Clements  was  for 
taxes  imposed  under  the  law  of  June  80th,  1864 ;  and  they 
did  not  then  know  that  Day  had  not  been  re-appointed, 
and  that  he  had  not  given  a  new  bond,  as  required  by  said 
act;  nor  did  they  know  that  Clements  was  acting  as  Col- 
lector of  taxes  without  proper  authority  of  law ;  but  that 
said  Day  at  the  time  of  the  signing  of  said  indorsement  well 
knew  all  the  facts  aforesaid. 

The  bill  prayed  a  perpetual  injunction  against  the  col- 
lection of  the  bond  and  for  general  relief. 

The  answer  of  the  defendant.  Day,  admitted  his  appoint- 
ment as  Collector  of  Internal  Revenue ;  that  he  was  com- 
missioned by  the  President,  August  11th,  1862,  and  cou- 
firmed  by  the  Senate ;  that  afterward,  on  March  4th,  1868,  ha 
was  again  commissioned  as  Collector  of  Internal  Bevenne 
for  the  District  Qf  Delaware,  to  hold  during  the  pleasure 
of  the  President ;  that  under  the  authority  of  bis  office 


y 


PlOKtBIN^I'  V.  I>AT.  841 


Statement  of  the  case — answer. 


Ijbe  divided  the  State  of  Delaware  into  twelve  sab-distriets 
or  divisions,  for  each  of  which  he  appointed  a  deputy  coU 
leiotor ;  and  that  he  appointed  John  F.  Clements  Assistant 
Collector  of  Division  I^o.  9,  which  was  composed  of  Mar* 
derkill  Hundred;  that  Clements,  upon  such  appointment^ 
gave  bond  in  the  penal  sum  of  $15,000,  with  Thomas 
Piekering,  James  Green,  Joshua  R.  Clements,  William 
Smith,  and  Daniel  L.  McBride,  as  his  sureties  therein ; 
said  bond  bearing  date  October  Ist,  1862,  and  subject  to 
the  condition  fully  set  forth  in  the  answer.  The  answer 
admitted  that  Clements,  as  Assistant  Collector  of  Division 
liTo.  9,  had  no  authority  to  collect  taxes  from  persons 
resident  out  of  the  limits  of  Murderkill  Hundred;  that  he 
was  verbally  authorized  by  the  defendant  temporarily  to 
collect  taxes  from  persons  resident  in  Milford  and  l^is^ 
pillion  Hundreds  ;  that  such  verbal  appointment  was  made 
because  Peter  L.  Lofland,  who  had  been  appointed  As- 
sistant Collector  for  Milford  and  Mispillion  Hundreds, 
had  resigned,  and  there  was  no  one  to  collect  the  taxes  in 
those  Hundreds ;  that  no  bond  was  required  of  Clements 
upon  his  verbal  appointment  to  collect  the  taxes  in  Milford 
and  Mispillion  Hundreds. 

•  The  answer  set  forth  a  statement  of  the  amount  of  all 
the  lists  of  taxes  which  were  delivered  to  Clements  for  coL« 
lection  prior  to  the  first  day  of  October,  1863,  and  the 
amounts  paid  by  him  prior  to  said  date,  and  showing  the 
balance  existing  against  him  at  that  time ;  and  it  averred 
the  subsequent  payment  thereof  out  of  the  money  returned 
as  collected  on  said  lists,  and  that  the  complainant  and  his 
oo-sureties  in  the  bond  to  restrain  the  collection  of  which 
the  injunction  was  prayed  for  by  the  bill,  were  in  no  man- 
ner held  liable  or  accountable  for  said  sum  or  any  part 
thereof,  but  that  the  same  was  paid  by  Clements  by  the 
application  of  sufficient  funds  derived  as  before  stated  in 
nid  amswer. 
The  answer  further  averred  that  on  the  1st  day  of  Oeto* 
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ber,  1868,  the  defendant,  under  the  authority  of  his  office, 
districted  the  State  of  Delaware  into  six  parts;  that  each 
county  embraced  two  parts,  and  that  the  hundreds  of 
Murderkill,  Milford  and  Mispillion,  which  had  before  con- 
stituted two  parts,  numbered  9  and  10,  were  then  consoli- 
dated into  one  district  or  division,  and  called  N"o.  4;  that 
upon  such  new  districting,  on  the  1st  of  October,  1863, 
John  F.  Clements  was  appointed  Deputy  Collector  of  In- 
ternal Revenue  for  District  No.  4,  comprising  Murderkill, 
Milford  and  Mispillion  Hundreds  aforesaid,  and  a  new  dep- 
utation or  letter  of  appointment  was  issued  to  him,  of  the 
same  tenor  as  the  one  theretofore  issued  to  him,  except  as 
to  date,  the  district  for  which  the  appointment  was  made,  and 
the  substitution  of  the  title  Deputy  Collector  in  the  latter 
for  Assistant  Collector  in  the  former;  that  upon  such  new 
appointment  of  Clements,  the  defendant  required  of  him 
that  he  should  execute  a  new  bond,  with  surety  for  the 
faithful  execution  of  his  said  office;  and- thereupon  the 
said  Clements,  with  Joshua  R.  Clements,  ^illiam  Smith, 
James  Green,  and  Thomas  Pickering,  as  his  sureties,  duly 
executed  and  delivered  their  joint  and  several  bond  in  the 
penal  sum  of  $10,000,  with  a  condition  thereunder  written, 
which  is  fally  set  forth  in  the  answer,  and  is  the  same  as  is 
stated  in  the  bill  of  complaint,  and  to  which  was  annexed 
a  joint  and  several  warrant  of  attorney  for  the  confession 
of  judgment  for  said  penalty. 

The  answer  further  stated  that  the  day  and  month  of 
the  execution  was  left  blank  in  said  bond  at  the  time  it 
was  delivered  to  him,  and  continued  blank  until  they  were 
improperly  filled  by  George  M.  Manlove,  who  was  acting 
for  the  Prothonotary,  at  the  time  it  was  left  in  the  Pro- 
thonotary's  office,  for  judgment  to  be  entered  thereon 
against  the  said  John  F.  Clements,  but  that  said  bond  had 
been  executed  by  the  obligors  therein  and  delivered  to  him 
prior  to  October  20th,  1868,  and  before  any  lists  were  is- 
sued to  or  taxes  collected  by  said  Clements,  as  Deputy 


PiOKBRiNQ  V.  Day.  848 


Statement  of  the  case— answer. 


Collector  of  District  No.  4.  The  defendant  averred  that 
said  bond  was  not  executed  on  the  80th  of  June,  as  stated 
in  the  copy  of  the  same,  set  forth  in  the  bill,  nor  until  after 
the  Ist  day  of  October,  1868,  when  the  State  was  re-dis- 
tricted, but  the  same  was  executed  upon  the  appointment 
of  Clements  as  Deputy  Collector  of  District  No.  4. 

The  answer  admitted  that  the  bond  set  forth  in  said  bill 
is,  except  the  date  thereof,  of  the  same  tenor  and  effect  as 
the  bond  upon  which  judgment  was  entered,  to  restrain 
the  collection  of  which  the  said  bill  of  complaint  was  filed. 

The  answer  further  stated  that  after  the  said  Clements 
was  appointed  Deputy  Collector  of  District  No.  4,  he  en- 
tered upon  the  duties  of  his  office,  and  continued  until 
July  15th,  1865,  when  he  was  removed  by  the  defendant, 
but  that  no  lists  had  been  sent  to  him  for  collection  after 
June  80th,  1865,  and  no  collection  had  been  made  by  him 
after  July  loth,  1865. 

•  The  answer  then  set  forth  in  detail  the  facts  leading  to 
and  attending  the  meeting,  in  the  bill  referred  to,  between 
this  defendant,  together  with  said  Clements  and  the  sure- 
ties in  the  several  bonds ;  which  facts  were  averred  to  be 
as  follows : 

On  the  9th  day  of  August,  1865,  Daniel  L.  McBride,  who 
was  one  of  the  sureties  in  another  bond  subsequently 
given,  called  upon  the  defendant  to  know  if  Clements  was 
not  very  much  behind  in  his  payments,  to  which  the  de- 
fendant replied  he  was ;  and  said  McBride  went  with  hi  m 
to  his  office,  where  the  defendant  showed  him  his  books, 
balanced  as  of  June  30th,  1865,  and  showing  a  balance 
against  Clements  of  $11,520.57.  Upon  inquiry  by  Mc- 
Bride what  should  be  done,  the  defendant  suggested  that 
Clements  and  all  his  sureties  should  meet  at  the  office  of 
the  defendant  next  day,  at  1  o'clock  P.  M.,  to  which  Mc- 
Bride assented.  On  the  10th  day  of  August,  1865,  Cle- 
ments and  all  his  sureties  met  in  the  office  of  the  defend- 
ant, in  Dover,  where  the  accounts  of  Clements  were  shown 
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to  him  and  assented  to  as  correct.  Offers  were  then  made 
by  Clements  to  assign  the  partnership  property  of  John 
F.  Clements  &  Co.,  or  portions  of  it,  which  offers  were  not 
accepted,  as  they  might  conflict  with  the  claims  of  the 
creditors  of  the  firm.  N".  B.  Smithers,  Esq.,  was  sent  for 
to  advise  in  relation  to  such  transfer,  and  he  expressed 
doubts  as  to  the  validity  of  such  transfer  as  against  the 
creditors  of  the  said  firm.  It  was  then  suggested  by  the 
complainant  or  James  Green,  another  of  the  sureties,  that 
judgment  should  be  entered  against  John  F.  CIements,and 
an  execution  issued  thereon  to  secure  what  property  could 
be  reached.  Thereupon,  a  controversy  arose  between  the 
sureties  as  to  their  respective  liabilities;  James  Green,  one 
of  the  sureties,  suggesting  the  inquiry  whether  the  bond  in 
which  he  was  a  surety  was  not  superseded  by  another 
bond  subsequently  given  by  Clements,  in  which  Daniel 
L.  McBride  was  a  surety ;  which  latter  bond  was  for  the 
penal  sum  of  $5,000,  and  with  a  condition  similar  to  the 
other;  while  the  said  McBride  contended  that  his  bond 
was  merely  additional,  and  that  before  proceedings  could 
be  had  thereon  the  other  bond  must  first  be  exhausted. 
Mr.  Smithers  declined  to  give  an  opinion  on  these  ques- 
tions, and,  as  he  was  counsel  for  the  defendant,  suggested 
to  them  to  procure  other  counsel;  and  accordingly  Eli 
Saulsbury,  Esq.,  was  sent  for,  and  expressed  the  opinion 
that  the  taking  of  the  latter  bond  did  not  supersede  the 
former  bond  of  $10,000 ;  whereupon  the  sureties  again  re- 
quested the  defendant  to  enter  the  bonds  respectively 
against  the  said  John  F.  Clements  and  issue  execution 
thereon.  The  defendant,  being  Willing  to  relieve  the 
sureties  as  far  as  he  could  out  of  the  effects  of  Clements, 
assented  to  the  entry  of  judgment  and  the  issuing  of  exe- 
cution against  Clements,  but  stated  that,  as  the  defalca- 
tion was  larger  in  amount  than  the  penalty  of  either  of 
the  said  bonds,  it  would  be  proper  for  the  sureties  to 
agree  among  themselves  as  to  the  amount  which  should  be 
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collected  on  each  bond,  to  which  proposition  no  objection 
was  made  by  the  sureties  themselves  or  by  their  counsel ; 
and  it  was  agreed  by  them  that  the  amount  to  be  collected 
on  each  bond  should  be  in  proportion  to  the  penalty  of 
their  respective  bonds,  with  the  further  understanding 
between  themselves  that  the  question  as  to  the  amount 
they  should  contribute  among  themselves  should  be  left 
to  arbitration,  and  that  of  the  questions  which  might 
arise  in  considering  this  matter  the  two  questions  as  to 
whether  the  sureties  in  the  bond  in  the  penal  sum  of 
f  10,000  wete  liable  for  any  taxes  other  than  those  assess- 
ed at  the  rate  prescribed  by  law  at  the  time  said  bond 
was  executed ;  and  whether  the  sureties  in  the  bond  in 
the  penal  sum  of  $5,000  were  liable  in  a  pro  rata  amount 
with  the  sureties  in  the  other  bonds,  or  whether  the  said 
bond  was  not  taken  as  additional  security  merely,  and  the 
sureties  therein  only  liable  for  the  amount  which  remained 
unpaid  after  applying  the  penalty  of  the  first  bond,  should 
bo  specially  referred  to  arbitration.  The  answer  averred 
that  the  complainant  and  his  co-sureties  were  not  ignorant 
of  the  fact  that  a  large  portion  of  the  defalcation  of  Cle- 
ments was  for  taxes  and  duties  other  than  those  assessed 
at  the  rates  prescribed  by  law  at  the  time  said  bond  in 
which  complainant  was  surety  was  executed,  but  that  the 
whole  matter  was  discussed  at  the  said  conference  by  the 
sureties,  and  the  proposition  of  their  exemption  from  lia- 
bility on  that  ground  was  clearly  stated  and  considered  by 
them  and  the  reference  of  that  matter  specially  agreed 
to  by  them,  as  between  themselves;  and  the  conclusion  was 
definitely  arrived  at  by  them  that  they  woujd  agree  to  the 
amounts  which  should  be  collected  by  the  defendant  on  the 
said  bonds  respectively  absolutely , but  that  as  an^ong  them, 
selves  the  matter  of  contribution  and  ultimate  liability  as 
to  one  another  should  be  referred.  The  answer  further 
stated  that  upon  such  conclusion  being  arrived  at  by  the 
sureties,  Mr.  N.  B.  Smithers,  at  their  request,  ascertained 
44 
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the  amount  on  the  bond  in  the  penal  sum  of  $10,000  to  h^ 
ik/^snjxx  of  $7,C80.38,  and  on  the  bond  in  the  penal  8Qm  (4 
$5,000  the  amount  to  be  $8,840.19,  which  amount?  th^ 
defendant  was  proceeding  to  enter  on  the  back  of  tfaebonda^ 
when  one  of  the  sureties  in  the  $10,000  bond,  and,  as  tha 
defendant  believes,  Thomas  Pickering,  declared  his  intei^- 
tion  not  to  sign  the  agreement  to  refer  to  arbitratioa; 
whereupon  Daniel  L.  M^cBride  declared  that  be  would  not 
sign  the  indorsement  on  the  bond.  After  Pickering, 
Green  and  3mith  had  returned  from  an  interview  between 
themselves  in  another  room  Pickering  expressed  his  wil» 
lingness  to  sign  the  agreement  to  refer  to  arbitration^ 
whereupon  the  defendant,  at  the  request  of  Pickering, 
wrote  on  the  bond  for  $5,000  the  following : 

^^  Aug.  10, 1865,  We  agree  that  the  true  amount  due 
^^  upon  this  bond  is  the  sum  of  three  thousand  eight  hua^ 
"  dred  and  forty  dollars  and  nineteen  cents,  widi  in- 
^<  terest  from  Jnne  80th,  1865.  Witness  our  hands  an4 
^  seals. 

"  Witness :  "  John  F.  Clements,        [h.  e,] 

**  N.  B.  SMiTH^as.  '<  Daniel  L.  McBridb,     [l.  s.] 

"  Joshua  R.  Clements  ;"  [l.  s.] 
Hi^d  on  the  bond  in  the  sum  of  $10,000  the  following : 

^^  A^g-  10, 1865.  We  agree  that  the  true  ainouut  duji 
^*  on  this  bond  is  the  sum  of  seven  thousand  six  huii- 
^'  dred  and  eighty  dollars  and  thirty-eight  cents^  with  iji^- 
"  terest  from  June  SOth,  1865.  Witness  our  hands  and 
"  seals. 

"  Witness :  "  John  F.  Clements,        [l,  a.] 

'VN.  B.  Smithers,         "  Joshua  R.  Clements,    [l.  s.] 
"  Eli  Saulsbubt.  "  William  Smith,  [l.  a.] 

^^  James  Green,  [l.  b.] 

"  Thomas  Pickebing;"    [l.  s.] 
which  agreements  were  duly  stamped,  and  signed  apd 
sealed  by  the  obligors  in  the  respective  bonds.     Whe^ 
tb?  agreement  h^d  been  signed  and  sealed  on  the  back  pf 
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t)^  bonds  as  aforesaid  Mr.  Smithers,  with  the  consent  of 
a>l  the  suretiesi  and,  as  the  defendant  believes,  at  the  e±* 
j^tess  request  of  Thomas  Pickering,  wrote  for  the  sureties 
an  agreement  to  refer  to  arbitration,  which  is  fnlly  set 
forth  in  the  answer.,  and,  which  agreement,  after  reciting 
the  execntion  of  the  bonds  aforesaid,  thfe  purposes  for 
which  they  had  been  given,  the  default  of  Clements,  the 
indorsefnents  on  the  bonds,  the  purpose  thereof,  and  the 
different  questions  which  had  arisen  between  the  sureties 
themselves,  whether  the  bond  in  $10,000  was  only  liable 
for  the  collection  and  payment  of  taxes  at  the  rate  pre- 
scribed by  law  at  the  time  said  bond  was  executed,  and 
whether  the  bond  in  $5,000  was  not  additional  merely, 
and  not  liable  until  the  whole  amount  of  the  first  bond  was 
exhausted,  referred  these  and  all  other  questions  arising 
between  themselves  to  Messrs.  Smithers  and  Saukbury, 
with  power. in  them,  in  case  of  disagreenMut,  to  call  in  a 
third  person — which  agreement  was  duly  stamped,  signed 
and  sealed  by  all  the  sureties  in  both  bonds. 

The  answer  denied  that  there  was  any  concealment^ 
fraud  or  pretense  on  the  part  of  defendant  to  induce  said 
inreties,  or  any  of  them,  to  agree  to  or  sign  the  said  agree- 
iHfent  indorsed  on  the  bonds,  but  the  same  was  their  own 
nnderstanding  and  voluntary  action,  the  defendant  all  the 
time  expressing  himself  perfectly  satisfied  with  his  posi- 
tion, and  only  a<;ting  according  to  the  wishes  of  the  said 
sureties,  but  stating  that  unless  they  did  sign  said  indorse- 
ments he  should  enter  the  bonds  against  the  sureties  and 
then  rest-^to  which  course  they  objected. 

The  answer  admitted  the  entry  of  judgment  and  the  is^ 
suing  of  execution  against  John  F.  Clements,  but  averred 
Ihat  the  same  was  done  at  the  express  desire  and  earnest 
solicitation  of  the  said  sureties,  and  with  the  approbation 
of  Clements. 

The  answer  denied  that  Clements  ever  informed  the  de- 
lendamt  that  he  was  unwilling  to  retain  the  office  of  Deputy 
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Collector ;  and  further  particularly  denied  that  the  defend* 
dant  ever,  directly  or  indirectly,  consented,  assented  or 
agreed  to  the  use  of  the  money  collected  by  said  Clements, 
by  him  or  the  firm  of  John  F.  Clements  k  Co.,  or  by  any 
other  person,  for  any  purpose  whatsoever,  but  averred  that 
the  defendant  was  persistent  in  his  efforts  to  procure  from 
Clements  the  payment  of  the  taxes  committed  to  him 
for  collection;  and  ftirther  averred  that  whenever  Cle- 
ments spoke  to  the  defendant  about  the  small  profits  of 
his  of&ce  the  defendant  expressed  his  willingness  to  ac- 
cept his  resignation,  and  on  one  occasion  sent  his  brother 
to  see  Clements  and  endeavor  to  procure  his  voluntary 
resignation. 

The  answer  further  stated  that  the  defendant  made  no 
communication  to  the  sureties  of  any  arrangement  for 
the  use  of  the  money,  because  no  such  arrangement  was 
ever  made ;  but,  on  the  contrary,  that  every  charge,  mat- 
ter and  information  by  which  the  existence  of  any  such 
arrangement  or  understanding  is  asserted  or  alleged  in 
the  bill  of  complaint  is  utterly  untrue. 

The  answer  averred  that  the  defendant  had  no  knowl- 
edge  or  suspicion  that  the  money  was  so  used  until  about 
February  1st,  1865,  when  the  books  having  been  bal- 
anced, as  of  January  Ist,  1865,  the  defendant  found  Clem* 
ents  in  arrear  to  a  large  amount,  mentioned  in  the  answer, 
and  thereupon  the  defendant  sent  a  statement  of  the  ac- 
count to  Clements,  with  a  peremptory  letter  for  pay* 
ment;  that  after  a  few  days,  and  about  February  1st,  1865, 
Clements  called  upon  the  defendant  and  told  him  that  he 
could  not  pay,  that  his  funds  were  locked  up  in  gndn,  and 
that  navigation  had  closed,  but  that  as  soon  as  navigation 
opened  and  he  could  get  his  vessel  to  New  York  he  would 
pay.  The  defendant  then  reproved  Clements  for  the  use  of 
the  money ,and  Clements  admitted  that  he  ought  not  to  have 
so  used  the  money.  In  a  subsequent  conversation, while  the 
defendant  was  animadverting  upon  the  use  of  the  money  in 
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the  presence  of  John  H.  Bateman,  Clements  admitted  that 
he  ought  not  to  have  used  it,  and  said  that  if  he  ever  got 
out  of  this  scrape  he  would  never  be  caught  in  another. 

The  answer,  after  making  some  other  statements  not 
necessary  to  be  here  mentioned,  denied  that  the  defendant 
ever  bad  any  such  conversation  with  the  complainant  as 
stated  in  the  bill ;  averred  that  the  only  conversation  he 
bad  with  the  complainant  prior  to  the  conference  on  the 
10th  of  Augi;i8t,  1865,  relative  to  Clements,  was  before  the 
7th  day  of  June,  1865,  when  the  complainant  met  the  de- 
fendant on  the  street  in  Dover,  about  the  Ist  and  before 
the  7th  day  of  June,  1865,  and  asked  him  if  Clements  was 
up  with  his  payments,  to  which  the  defendant  replied,  he 
was  not,  but  he  had  promised  to  return  his  lists  and  make 
his  accounts  good  by  the  loth  day  of  June.  The  answer 
further  averred  that  none  of  the  sureties  asked  the  defen* 
ant  or  his  clerk  relative  to  the  state  of  accounts  of  said 
Clements  prior  to  August  10th,  1865,  or  had  any  conver- 
sation in  reference  thereto  with  the  defendant,  except  the 
one  above  mentioned  of  the  complainant,  and  the  one 
above  stated  with  McBride.  The  answer  then  set  forth 
a  statement  of  the  indebtedness  of  Clements  on  March 
81st,  1865,  which  was  stated  to  be  $18,044,46. 

The  answer,  after  some  further  averments,  stated  that 
the  defendant  refrained  from  entering  the  bonds  against 
the  sureties  until  he  was  informed  by  J.  P.  Comegys,  Esq., 
their  counsel,  that  they  intended  to  resist  the  payment 
thereof;  whereupon,  the  defendant  caused  judgment  to  be 
entered  severally  against  the  the  sureties,  and  caused  ex* 
ecution  to  be  issued  against  the  complainant  and  against 
Daniel  L.  McBride,  and  was  proceeding  to  collect  the 
same  when  he  was  stayed  by  the  injunction  of  this  Court 

The  answer  denied  that  any  of  the  monies  collected  on 
lists  which  were  issued  to  Clements  subsequent  to  the  ex- 
ecution of  the  bond  in  the  sum  of  $10,000  was  taken  or 
applied  to  any  indebtedness  of  Clements  which  was  in- 
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efirted  priof  to  the  making  of  said  bond,  and  set  forth  a 
statement  of  the  manner  in  which  the  payments  were 
made. 

It  also  denied  that  the  account  of  Clements  was  entitled 
to  any  credits  other  than  those  which  were  given  at  the 
time  of  the  ascertainment  of  the  balance  aforesaid  of 
f  11,520.67;  and  it  specially  denied  that  the  two  checks 
Mentioned  in  said  bill  were  applicable  to  the  accounts  of 
said  Clements  as  Deputy  Collector.  The  answer  stated 
the  circumstances  under  which  said  checks  were  given, 
one  to  pay  a  note  in  favor  of  William  L.  Hansell  &  Co.,  of 
Philadelphia,  which  had  been  sent  to  N.  B.  Smithers,  Esq., 
ibr  collection ;  the  other  to  pay  money  which  had  beeB 
borrowed  by  Clements  of  the  defendant. 

The  answer  averred  that  the  aforesaid  balance,  instead 
of  being  diminished,  ought  to  be  increased  by  the  sum  of 
1790,  less  $277.82,  commissions,  which  sum  had  actually 
been  received  by  Clements  but  had  never  been  returned 
by  him,  and  which  amount  was  discovered  by  the  defend- 
flffipt  after  the  ascertainment  of  the  aforesaid  balance. 

The  answer  admitted  that  the  several  drafts  mentioned 
m  the  bill  were  drawn  as  therein  stated,  and  that  the  de- 
fendant received  the  amount  thereof  and  credited  the 
same  to  the  account  of  said  Clements ;  and  further  stated 
that  such  drafts  were  an  accommodation  to  the  defefidant 
in  bis  business,  and  set  forth  an  account  of  his  mode  of 
business:  that  said  Clements,  when  about  to  make  any 
payments  to  the  defendant,  would  usually  ask  him  wheth- 
er he  preferred  the  money  or  a  draft,  and  that  the  defetid- 
ant  wouTd  reply  to  him  that  he  preferred  a  draft. 

The  answer  further  stated  that  of  the  lists  delivered  to 
Clements  for  collection,  the  sum  of  $2,010.60  was  assessed 
on  the  manufacturers  of  sorghum  molasses,  of  which 
#258.41  was  assessed  prior  to  June  80th,  1864,  and  the 
fesidue  of  $1,752.20  was  assessed  subsequently ;  of  Which 
latter  amount  the  sum  of  $21.42  was  abated  to  the  manu- 
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fiaetorer,  aod  the  whole  of  said  sam  of  $2,010.60,  except 
the  amount  ahatcd  to  the  manufacturer,  was  received  hgr 
Clements;  and  that  no  tax  on  sorghum,  manufactured 
after  March  8d,  1865,  was  placed  in  his  hands.  The  an- 
swer insisted  that  the  defendant  had  authority  by  law  to 
collect  the  tax  on  sorghum,  and  that  he  was  directed  to 
collect  the  same  by  a  letter  of  instruction  from  the  Com- 
missioner of  Internal  Revenue,  which  letter  was  made 
part  of  the  answer. 

The  answer  admitted  the  passage  of  certain  acts  af  Con* 
gress  in  the  bill  mentioned,  making  changes  and  altera* 
tions  in  the  rates  of  taxes  after  the  execution  of  the  bond 
in  $10,000;  but  it  insisted  that  the  sureties  in  the  hcmA 
were  not  thereby  released.  It  also  admitted  that  the  de- 
fendant had  not,  since  the  passage  of  the  act  of  Congress, 
approved  June  80th,  1864,  been  re- appointed  by  the  Pres* 
ident;  nor  had,  since  the  passage  of  said  act,  given  a  n«ir 
bond;  but  it  insisted  that  neither  such  re-appointment  nor 
the  giving  of  a  new  bond  was  necessary. 

The  answer  set  forth  a  statement  of  the  lists  of  taxes 
delivered  to  Clements  for  collection,  and  a  statement  c^ 
the  duplicate  returns  which  had  been  returned  by  him 
during  his  entire  term  of  office  as  Deputy  Collector.  It 
also  set  forth  some  specific  sums  of  money  which  Clem« 
ents  had  received,  but  of  which  the  defendant  was  igaor* 
ant  at  the  time  of  the  ascertainment  of  the  balances  ia* 
dorsed  upon  the  bonds. 

There  were  annexed  to  the  answer,  and  made  a  part  of 
the  same,  sworn  copies  of  the  accounts  of  the  defendant. 
It  was  agreed  between  the  solicitors  of  the  respective 
parties,  among  other  things,  that  the  agreement  of  the 
sureties  to  refer  to  arbitration  was  correctly  set  forth  ia 
the  answer,  and  that  the  bonds  and  the  indorsements 
thereon  were  also  correctly  set  forth. 

The  cause  came  before  Edward  Bidgely,Esq.,  Chaocallor 
ad  lUemj{the  Chancellor  having  been  of  counsel  for  the  de- 
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fendant  before  his  appointment  to  office )  and  was  argued 
at  great  length  on  the  6th,  7th,  8th,  9th,  12th,  and  18th 
days  of  February,  1867. 

J.  P.  Comegys  and  E.  SauUbury^  for  the  complainant. 

N.  B.  SmitherSy  for  the  defendant. 

RiDGBLT,  Chancbllor,  od  litem. — The  first  question  pre- 
sented to  the  Court  for  its  decision  in  this  case  is,  whether 
Charles  II.  B.  Day,  the  defendant,  consented  to  the  use  of 
the  money  collected  by  Clements  as  Deputy  Collector,  by 
the  said  Clements,  or  the  firm  of  John  F.  Clements  &  Co., 
in  their  business  of  grain  buying  and  speculating,  as 
charged  in  the  bill  of  complaint.  For  if  such  was  the 
fact,  it  was  a  wrongful  act  of  the  defendant  not  communi. 
cated  to,  or  assented  to,  by  the  sureties  of  Clements,  and 
the  consequences  of  such  wrongful  act  of  the  defendant 
must  and  ought  to  fall  upon  the  party  committing  it.  Is 
such  consent  of  the  defendant  to  the  use  of  the  public 
money  proved  in  this  case  ?  The  allegations  in  the  bill  on 
this  point  are  founded  solely  on  information  communi- 
cated to  the  complainant  and  his  co- sureties  by  J.  F. 
Clements  after  the  10th  day  of  August,  1865,  the  day  of  the 
conference  at  Day's  office,  in  Dover,  if  we  except  the  fact 
that  many  of  Clement's  payments  to  the  defendant  were 
made  by  drafts,  drawn  by  J.  F.  Clements  A  Co.,  on  their 
factors  in  New  York  and  Philadelphia,  to  whom  they  had 
consigned  grain,  which  is  alleged  in  the  bill  to  be  corrob- 
orative evidence  of  the  truth  of  the  information  furnished 
by  Clements.  The  answer  persistently  and  unequivocally 
denies  any  such  consent  by  the  defendant.  The  answer 
is  clearly  responsive  as  to  this  point,  and,  to  quote  from 
an  authority  cited  by  one  of  the  solicitors  for  the  com- 
plainant while  discussing  the  question  now  under  consid- 
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eratioa,  Zd  Greenleaf  on  Emdenjce^  Sec.  289,  "  An  answer 
^'  which  is  responsive  to  the  allegations,  and  charges  made 
"  in  the  bill,  and  contains  clear  and  positive  denials  thereof, 
"  must  prevail  unless  it  is  overcome  by  the  testimony  of 
*^  two  witnesses  to  the  substantial  fact,  or  at  least  by  one 
'^  witness  and  other  attendant  circumstances,  which  sup- 
"  ply  the  want  of  another  witness,  and  thus  destroy  the 
^^  statements  of  the  answer,  or  demonstrate  its  incredibil- 
"  ity  or  insufficiency  as  evidence."  This  being  the  rule 
laid  down  by  approved  writers  on  the  subject,  it  becomes 
essential  to  consider  whether  there  is  any  evidence  in  this 
case  to  overcome  the  answer  on  this  point.  The  only 
witness  adduced  by  the  complainant  to  sustain  the  allega- 
tion in  the  bill,  as  to  the  consent  of  the  defendant  to  the 
use  of  the  public  money  is  John  F.  Clements  himself. 
His  language  on  this  point  is  as  follows :  "  I  do  not  recoU 
"  lect  what  reply  Mr.  Day  made,  but  I  know  that  he  didn't 
^^  object;  my  impression  is  that  he  gave  his  consent;  I 
"  feel  very  sure  Mr.  Day  did  give  his  consent  that  I  should 
^^  use  the  public  money  in  my  business,  as  I  do  not  know 
^^  Mr.  Prouse's  name  was  mentioned,  but  Mr.  Day  knew 
^^  we  were  in  busin^ess  together.  He  did  give  his  consent 
"  on  the  occasion  of  Mrs.  Wilson's  funeral."  It  is  not 
necessary  here  to  comment  on  the  vagueness  of  the  testi- 
mony of  Clements  in  this  particular,  nor  on  the  hesitancy 
with  which  he  speaks  of  the  consent  of  the  defendant  to 
the  use  of  the  public  money. 

For  the  sake  of  the  argument,  let  it  be  admitted  that 
the  testimony  of  Clements  is  positive  and  direct  as  to  the 
consent  of  the  defendant.  How  is  his  testimony  on  this 
point  to  be  reconciled  with  the  testimony  of  John  H.  Bate- 
man,  a  witness  for  the  defendant,  in  which  Mr.  Bateman 
testifies  that  he  was  present  at  a  conversation  between  the 
defendant  and  Clements,  in  which  Clements,  among  other 
things,  told  Day  that  ^^  if  navigation  had  not  closed  he 
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^^  would  have  had  funds  sufficient  to  pay  all  his  dues  as 
"  Deputy  Collector,  and  that  he  (Day)  would  not  have 
"  known  anything  about  it," — referring  to  the  use  of  the 
money  ?  This  conversation,  says  Mr.  Bateman,  occurred 
at  Day's  office,  in  Dover,  about  the  latter  part  of  January 
or  the  first  part  of  February,  1865,  which  is  long  after  the 
time  when  Clements  says  Day  consented  to  the  use  of  the 
public  money.  If  Clements*  testimony  is  to  be  credited, 
how  is  it  that  Day  would  not  have  known  of  the  use  of 
the  money  when  he  had  long  before  given  his  consent 
thereto?  But  let  us  go  still  farther  and  admit,  for  the 
sake  of  the  argument,  that  Bateman  is  mistaken  and  ought 
not  to  be  credited,  and  that  the  testimony  of  Clements 
stands  in  no  wise  discredited,  weakened  or  impaired.  Is 
the  fact  that  many  of  the  payments  made  by  Clements  to 
Day  were  by  drafts  of  John  F,  Clements  &  Co.,  drawn  on 
their  consignees  in  Philadelphia  and  New  York,  such  an 
attendant  or  corroborating  circumstance  as,  connected 
with  the  testimony  of  Clements,  should  overcome  the  pos- 
itive and  direct  denial  of  the  defendant  in  his  answer  ?  I 
think  not.  The  defendant,  in  his  answer,  states  that  his 
usual  mode  of  doing  business  was,  that  he  would  go  to 
the  Farmers  Bank  and  request  of  them  a  check  on  the 
Philadelphia  Bank ;  and  when  he  arrived  in  the  city  he 
would  draw  the  money  on  this  check  from  the  Philadel- 
phia Bank  and  pay  the  same  over  to  the  proper  govern- 
ment officer ;  and  J.  P.  Wild,  the  Cashier  of  the  Farmers 
Bank  at  Dover,  in  his  deposition  in  this  case  taken  on 
the  part  of  the  defendant,  corroborates  the  answer  in  this 
particular. 

A  draft  on  a  Philadelphia  or  New  York  commission 
merchant,  in  good  standing,  answered  the  purposes  of  the 
defendant  as  well  as  a  check  on  a  Philadelphia  bank.  Mr. 
Clements  was  in  the  grain  business  before  and  at  the  time 
of  his  appointment  as  Deputy  Collector,  and  this  was 


Pickering  v.  Dat.  355 


Opinion  : — as  to  credits  claimed. 


known  to  the  defendant ;  and,  being  in  the  business  of  buy- 
ing and  speculating  in  grain,  it  is  natural  that  he  or  the 
firm  should  have,  from  time  to  time,  funds  in  the  hands 
of  their  consignees,  realized  from  the  sale  of  the  grain 
consigned  to  them ;  and  as  the  drafts  were  more  convenient 
to  the  defendant  than  the  money,  and  therefore  preferred 
by  him,  while,  at  the  same  time,  the  taking  of  them  by 
the  defendant  as  cash  enabled  the  firm  of  John  F.  Clem- 
ents &  Co.  to  draw  from  their  consignees  the  proceeds  of 
their  grain,  and  thus  have  the  f^nds  in  their  own  hands 
for  use,  it  was  not  at  all  strange  that  many  of  the  pay- 
ments were  by  drafts.  In  fact,  it  was  a  mutual  accommo- 
dation to  both  parties,  and  from  it  no  thought,  or  even 
suspicion,  would  necessarily  or  probably  have  arisen  in 
the  mind  of  the  defendant  that  the  public  money  was 
being  used  by  Clements,  or  the  firm  of  John  F.  Clements 
k  Co.,  in  their  business.  Upon  the  whole,  therefore,  ap- 
plying the  rule  above  quoted,  taking  into  consideration 
the  testimony  of  Clements  on  this  point,  vague  and  loose 
as  it  is,  and,  to  say  the  least,  weakened  by  the  testimony 
of  Bateman,  and  unsupported  by  any  attendant  circum- 
stances that  would  have  naturally  created  in  the  mind  of 
the  defendant  a  suspicion  of  the  use  of  the  public  money, 
I  am  of  the  opinion  that  it  has  not  been  proved  in  this 
case  that  the  defendant  consented  to  the  use  of  the  public 
money  by  J.  F.  Clements  or  John  F.  Clements  &  Co.,  or 
that  he  knew  of  such  use  until  about  the  first  part  of  Feb- 
ruary or  the  latter  part  of  January,  A.  D.  1865. 

Having  disposed  of  that  question,  we  will  now  consider 
whether  the  amount,  as  shown  by  the  books  of  the  defend- 
ant to  be  due  from  Clements  to  the  defendant  on  the  10th 
day  of  August,  A.  D.  1865,  was  entitled  to  any  credits 
for  payments  which  had  been  made  by  Clements  to  the 
defendant,  and  which  were  not,  but  ought  to  have  been 
credited.    It  is  alleged  and  charged  in  the  bill  that  two 
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checks  on  the  Farmers  Bank,  at  Dover,  one  dated  April 
29th,  1864,  for  $225.62,  the  other  dated  February  7th, 
1865,  for  $2,000,  drawn  by  John  F.  Clements  &  Co.,  in 
favor  of  defendant,  were  payments  made  by  Clements  as 
Deputy  Collector,  and  ought  to  have  been  credited  to  his 
account  as  such  Deputy  Collector.  The  answer  denies 
that  either  of  these  checks  was  given  in  payment  of  any 
dues  from  Clements  as  Deputy  Collector ;  or  that  his  ac- 
count as  Deputy  Collector  ought  to  be  credited  with  the 
amount  of  said  checks,  or  either  of  them. 

The  answer  then  states  the  circumstances  and  purposes 
for  which  the  checks  were  given  to  the  defendant ;  the 
check  of  $225.62  being  given  in  payment  of  a  note  of 
William  L.  Hansel  &  Co.,  of  Philadelphia,  against  John 
F.  Clements,  which  note  had  been  sent  to  N.  B.  Smithers, 
Esq.,  for  collection,  but  which  he,  on  his  departure  from 
Dover,  to  take  his  seat  as  a  member  of  Congress,  had  left; 
with  the  defendant  to  be  collected  from  John  F.  Clements ; 
and  that  the  check  for  $2,000  was  given  to  the  defendant 
in  payment  of  money  loaned  by  the  defendant  to  Clements. 

It  is  admitted  in  the  written  agreement  of  the  solicitors 
for  both  parties,  that  the  check  for  $225.62  was  given  to 
the  defendant  for  the  purpose  stated  in  the  answer,  and 
no  deduction  from  the  amount  shown  due  from  Clements, 
as  Deputy  Collector,  on  the  10th  day  of  August,  1865,  is 
now  claimed  on  account  of  said  check,  l^othing  is  ad- 
mitted by  the  solicitors  in  relation  to  the  check  for  $2,000 
above  mentioned,  and  it  is  for  the  Court  to  decide  upon 
the  evidence  in  this  cause  whether  the  check  for  $2,000, 
dated  April  7th,  1865,  was  a  payment  made  to  the  defend- 
ant by  Clements  in  the  course  of  his  business  as  Deputy 
Collector,  or  whether  it  was  a  payment  made  to  Day  for 
money  by  him  loaned  to  John  F.  Clements.  On  this 
point  there  is  but  little  room  to  doubt,  and  nothing  is  left 
for  conjecture.  The  answer  of  the  defendant  in  relation 
to  this  matter,  is  direct  and  positive,  and  is  corroborated 
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iu  this  particular  by  the  testimony  of  Matthias  Day,  of 
John  H.  Bateman  and  William  S.  Prouse,  witnesses  in 
this  cause  for  the  defendant.  Against  them  we  have  the 
weak  belief  of  John  F.  Clements  that  the  amount  of  said 
check  ought  to  have  been  credited  to  his  account  as  Dep- 
uty Collector.  It  is,  I  think,  clearly  proved  that  the  check 
for  $2,000  was  given  to  Day  in  payment  of  money  borrowed 
of  him  by  Clements,  and  had  no  relation  to  or  connection 
with  the  business  of  Clements  as  Deputy  Collector. 

I  am,  therefore,  of  opinion  that  the  checks  referred  to 
ought  not  to  be  credited  on  the  account  of  the  defendant 
against  Clements  as  Deputy  Collector,  and  that  no  deduc- 
tion from  the  amount  shown  due  from  Clements  as  Deputy 
Collector  by  the  books  of  the  defendant  on  the  10th  day 
of  August,  1865,  ought  to  be  made  for  or  on  account  of 
the  money  received  by  the  defendant  on  the  said  two 
checks,  or  either  of  them. 

We  are  next  brought  to  consider  whether  the  com- 
plainant and  his  co-sureties  are  properly  chargeable  for  any 
moneys  collected  by  said  Clements,  as  Deputy  Collector, 
on  taxes  against  the  manufacturers  of  molasses  from  sorg- 
hum, and  whether  the  amount  shown  due  from  Clements, 
as  Deputy  Collector,  on  the  10th  day  of  August,  1865, 
ought  to  be  abated  or  diminished  by  the  amount  admitted 
by  the  defendant  in  his  answer  to  have  been  collected  by 
Clements  on  taxes  against  the  manufacturers  of  molasses 
from  sorghum.  This  raises  the  question  whether  the  de- 
fendant, as  the  Collector  of  Internal  Revenue  for  the  Dis- 
trict of  Delaware  or  John  F.  Clements,  as  his  Deputy 
Collector,  had  any  authority  by  law  to  collect  any  tax  as- 
sessed on  the  manufacture  of  molasses  from  sorghum  ? 
The  bill  alleges  that  neither  the  defendant  nor  his  Deputy 
Collector  had  any  lawful  authority  to  collect  such  tax, 
while  the  answer  avers  that  the  defendant  and  his  Deputy 
Collector  had  such  lawful  authority. 
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In  the  discussion  of  this  question  at  the  bar  the  argu- 
ments of  the  solicitors  for  the  complainant  were  confined 
to  the  construction  of  the  act  of  Congress  entitled,  "An 
Act  to  provide  internal  revenue  to  support  the  Govern- 
ment, to  pay  interest  on  the  public  debt,  and  for  other 
purposes,''  approved  June  30th,  1864;  and  we  will  now 
examine  said  act  to  ascertain  whether,  under  the  provi- 
sions therein  contained,  any  tax  is  imposed  on  the  manu- 
facturers of  molasses  from  sorghum. 

By  Section  94  of  the  acJt  aforesaid  it  is  provided :  "  That 
"  upon  the  articles,  goods,  wares,  and  merchandise  here- 
"inafter  mentioned,  except  where  otherwise  provided, 
"  which  shall  be  produced  and  sold,  or  be  manufactured 
"  and  sold,  or  be  consumed  or  used  by  the  manufacturer 
^*or  producer  thereof,  or  removed  for  consumption  or 
"  for  delivery  to  others  than  agents  of  the  manufacturer 
**or  producer  within  the  United  States  or  Territories  the 
"  of,  there  shall  be  levied,  collected  and  paid  the  following 
"  duties,  to  be  paid  by  the  producer  or  manufacturer  there- 
"  of,  that  is  to  say," — then  follows  the  enumeration  of  cer- 
tain articles,  goods,  wares  and  merchandise,  and  among 
others  is,  "  molasses,  produced  from  the  sugar  cane,"  and 
not  from  sorghum  or  imphee,  "  a  duty  of  five  cents  per 
gallon." 

It  is  evident  from  the  language  here  used  that  molasses 
made  from  sorghum  or  imphee  is  not  subject  to  the  spe- 
cific duty  of  five  cents  per  gallon ;  for  it  is,  by  positive 
words,  expressly  excepted  from  the  duty  of  five  cents  per 
gallon ;  nor  is  molasses  made  from  sorghum  or  imphee  ex- 
pressly, by  words,  taxed  in  the  act.  In  a  subsequent  part 
of  the  same  section  occur  these  words :  "  On  all  manufac- 
"tures  of  cotton,  wool,  silk,  worsted,  flax,  hemp,  jute,  in- 
"dia  rubber,  gutta-percha,  wood,  willow,  glass,  pottery- 
"  ware,  leather,  paper,  iron,  steel,  lead,  tin,  copper,  zinc, 
"  brass,  gold,  silver,  horn,  ivory,  bone,  bristles,  wholly  or 
'^  in  part,  or  of  other  maieridlSy  not  in  this  act  otherwise 
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"  provided  for,  a  duty  of  five  per  centam  ad  valorem.'' 
Section  96  of  the  same  act  specifies  and  enumerates  ar- 
ticles which  are  exempted  from  tax ;  and  in  this  section, 
molasses  made  from  sorghum  or  imphee,  is  not  mention- 
ed ;  and  it  is,  I  think,  clear  that  by  this  section  such  mo- 
lasses is  not  exempted  from  duty.  It  is  now  for  us  to  as- 
certain whether,  from  a  fair  construction  and  interpreta- 
tion of  the  words  last  above  quoted  from  Section  94,  a 
duty  of  five  per  centum  ad  valorem  is  thereby  imposed  on 
molasses  made  from  sorghum  or  imphee.  Is  sorghum  a 
^'  material''  ?  and  is  molasses  made  from  sorghum  a  manu- 
facture thereof?  That  these  questions  can  admit  of  no 
other  but  an^  affirmative  answer  is,  I  think,  beyond  all 
doubt.  Then  is  such  molasses  otherwise  provided  for  in 
said  act  ? — for  if  it  is,  it  is  not  subject  to  the  ad  valorem 
tax  of  five  per  centum.  From  a  careful  examination  of 
the  provisions  of  the  act  relative  to  the  matter  now  be- 
fore us,  I  am  forced  to  the  conclusion  that  such  molasses 
is  not  otherwise  provided  for  in  said  act.  It  would  be 
strange  and  unnatural  to  say  that  the  clause  imposing  a 
tax  of  five  cents  on  the  gallon  on  molasses  not  manufac- 
tured from  sorghum  or  imphee  was  a  provision  for  mo- 
lasses manufactured  from  sorghum ;  yet  to  such  a  point 
we  are  necessarily  brought  if  we  say  that  molasses  manu- 
factured from  sorghum  is  not  included  in  the  words  last 
above  quoted  from  Section  94,  and  is  not  subject  to  the 
ad  valorem  duty  of  five  per  centum. 

To  this  I  cannot  assent;  and  as  molasses  made  from 
sorghum  is  not  exempted  from  tax  by  Section  96,  or  any 
other  section  of  said  act,  I  am  of  opinion  that  under 
the  provisions  of  the  act  of  Congress  aforesaid,  approved 
June  30th,  1864,  molasses  manufactured  from  sorghum  or 
imphee  is  subject  to  a  tax  of  five  per  centum  ad  valorem. 

In  this  opinion  I  am  strengthened  by  acts  of  Congress 
passed  since  June  30th,  1864;  one  approved  March  8d, 
1865,  in  which,  by  the  first  section  thereof,  Section  96  of 
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the  act  of  June  SOtb,  1864,  is  amended  by  inserting  after 
the  words,  "  concentrated  milk,"  the  words,  "  cider,  and 
^^  cider-vinegar,  and  sugar,  or  molasses  made  from  other 
"articles  than  the  sugar  cane,"  thereby  exempting  mo- 
lasses made  from  sorghum  or  imphee ;  and  the  other,  ap- 
proved July  18th,  1866,  in  which,  by  Section  91  of  said 
last  mentioned  act,  sugar,  molasses,  or  syrup,  made  from 
beets,  corn,  sugar-maple,  or  from  sorghum  or  imphee,  are 
exempted  from  all  tax.  If  the  Congress  of  the  United 
States  had,  at  the  time  of  the  passage  of  the  act  of  June 
80th,  1864,  intended  to  exempt  molasses  made  from  sor- 
ghum from  any  tax  or  duty,  is  it  not  reasonable  to  pre- 
sume that  they  would  have  done  so  by  the  same  expression, 
or  expressions  of  a  similar  import  as  those  employed  for 
that  purpose  in  the  acts  of  Congress  last  above  referred 
to  V  It  will  not  do  to  say  that  the  subject  was  not  in  the 
contemplation  of  Congress  at  the  time  of  the  passage  of 
the  act  of  June  30th,  1864;  for,  in  said  act  molasses  made 
from  sorghum  or  imphee  is  expressly  excepted  from  the 
specific  duty  of  five  cents  on  the  gallon  by  said  act  im- 
posed on  other  molasses,  thus  conclusively  showing  that 
the  matter  of  molasses  produced  from  sorghum  or  imphee 
was  expressly  considered  before  and  at  the  time  when  the 
act  was  passed. 

The  answer  of  the  defendant  in  this  case  denies  that 
any  tax  was  collected  from  the  manufacturers  of  molasses 
from  sorghum  after  the  passage  of  the  act  of  March  Sd, 
1865;.  and,  as  we  have  no  proof  on  this  point  to  the  con- 
trary, I  am  of  the  opinion  that  the  tax  collected  by  John 
F.  Clements,  as  the  Deputy  Collector  of  the  defendant, 
from  the  manufacterers  of  molasses  from  sorghum  was 
collected  under  the  authority  of  law,  and  that  the  amount 
shown  by  the  books  of  the  defendant  to  be  due  from 
Clements  on  the  10th  day  of  August,  1865,  orght  not  to 
be  lessened  or  diminished  for  or  on  account  of  any  money 
collected  by  Clements,  as  Deputy  Collector,  from  the  m^- 
ufacturers  of  molasses  produced  from  sorghum. 
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I  am  also  of  the  opinion  that  the  said  amount  shown  to 
be  due  on  the  said  10th  day  of  August,  1865,  ought  not  to 
be  lessened  or  diminished  on  account  of  any  money  which 
may  have  been  due  from  said  Clements  while  he  was  the 
Deputy  Collector  of  Division  No.  9,  and  before  the  execu* 
tion  of  the  bond  in  the  penal  sum  of  $10,000,  which  is 
admitted  by  the  answer  to  have  been  executed  and  deliv- 
ered to  the  defendant  between  the  1st  and  20th  days  of 
October,  1863;  because  it  is  clearly  manifest,  as  I  think, 
from  the  answer  of  the  defendant,  a^d  from  the  testimony 
of  Clements  himself,  a  witness  of  the  complainant,  that 
all  the  money  which  was  due  from  Clements,  as  Deputy 
Collector  of  Division  Ko.  9,  and  before  the  Ist  day  of  Oc- 
tober, 1868,  was  subsequently  paid  by  him  to  the  defendant, 
out  of  taxes  collected  properly  applicable  thereto,  and  that 
no  part  or  share  of  the  balance  shown  to  be  due  from  Clem- 
ents as  Deputy  Collector  on  the  said  10th  day  of  August, 
1865,  had  any  connection  with  or  relation  to  any  money 
that  may  have  been  due  from  said  Clements,  as  Deputy 
Collector  of  Division  Ko.  9,  and  prior  to  October  1st,  1868. 

We  are  now  brought  to  the  consideration  of  the  agree- 
ment entered  on  the  back  of  the  bond  in  the  penal  sum 
of  $10,000,  in  which  the  complainant  is  one  of  the  sure- 
ties, and  the  effect  of  such  agreement;  and  in  the  consid- 
eration of  this  question  the  principles  of  law  as  to  the 
appropriation  of  payments  will  necessarily  be  involved. 
The  agreement  is  in  the  following  words,  viz :  ^^ August 
10th,  1865.  We  agree  that  the  true  amount  due  on  this 
*^  bond  is  the  sum  of  seven  thousand  six  hundred  and 
"  eighty  dollars  and  thirty-eight  cents,  with  interest  from 
June  80th,  1865.     Witness  our  hands  and  seals.'' 

This  agreement  was  signed  and  sealed  by  John  F.  Clem- 
ents, the  principal  in  said  bond,  and  by  each  of  the  sure- 
ties therein  named,  in  the  presence  of  K.  B.  Smithers,Esq. 
the  subscribing  witness  thereto,  and  the  formal  execution 
46 
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thereof  is  admitted.  What  are  the  circumstanceB  that 
sarrounded  and  attended  the  signing  and  sealing  of  the 
agreement  ? 

It  appears  that  upon  the  suggestion  of  the  defendant, 
made  to  Daniel  L.  McBride,  one  of  the  sureties  in  the 
bond  in  the  penal  sum  of  five  thousand  dollars,  on  the 
ninth  day  of  August,  1865,  John  F.  Clements  and  all  his 
sureties  in  each  of  the  bonds  on  the  10th  day  of  August^ 
1865,  met  in  the  office  of  the  defendant,  in  Dover,  about 
one  o^clock  in  the  afternoon  of  that  day.  The  accounts  of 
the  defendant  with  said  Clements,  as  Deputy  OoUector, 
which  had  been  balanced,  as  of  June  30th,  1865,  were 
shown  to  Clements,  and  assented  to  by  him  as  correct. 
The  balance  then  shown  to  be  due  from  Clements,as  Dep* 
uty  Collector,  was  the  sum  of  eleven  thousand  five  hun- 
dred and  twenty  dollars  and  fifty*seven  cents,- with  inter- 
est  from  June  80th,  1865.  Clements,  being  asked  by  one 
of  the  sureties  what  he  proposed  to  do,  replied  that  he 
was  broken  and  could  not  pay ;  and  he  then  offered  to  the 
defendant  a  bill  of  sale,  signed  by  himself  and  partner,  for 
three-fourths  of  a  certain  vessel,being  their  interest  there- 
in, for  the  consideration  of  $1,800.  He  also  proposed  to 
assign  to  the  defendant  certain  other  partnership  effects. 
A  discussion  arose  between  the  defendant  and  tb«  sureties 
relative  to  these  proposed  transfers.  Mr.  Smithers  was  sent 
for,  who  came  and  expressed  doubts  as  to  the  validity  of 
the  assignment  of  the  partnership  property  as  against  the 
creditors  of  the  firm  of  John  F.  Clements  &  Co.  The 
sureties  urged  the  defendant  to  enter  the  bonds  against 
John  F.  Clements  and  issue  execution,  so  as  to  secure 
for  their  benefit  all  that  might  be  realized  from  the  indi- 
vidual property  of  Clements  before  bis  other  creditors  had 
learned  of  his  failure.  The  defendant  remarked  that  as 
the  amount  then  due  from  Clements,  as  Deputy  Collector, 
was  larger  than  the  penalty  of  either  of  the  bonds  it  was 
n^cossary  that  they  should  agree  among  themselves  what 
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amount  should  be  collected  on  each  of  the  bonds ;  and  if 
they  did  not  among  themselves  agree  to  the  amount  to  be 
collected  on  each  bond  he  would  enter  the  bonds  severally 
against  the  sureties  and  rest ;  and  that  he  felt  perfectly 
satisfied  with  the  bonds  which  he  had.  The  sureties  ob- 
jected  to  the  entry  of  the  bonds  against  themselves,  as  by 
such  a  proceeding  the  failure  of  Clements  would  be  made 
known,  and  other  creditors  would  seize  upon  the  property 
of  Clements ;  and  injury  to  them,  without  any  advantage, 
must  be  the  necessary  result  of  such  a  proceeding  on  the 
part  of  the  defendant.  A  controversy  then  arose  between 
the  sureties  on  the  respective  bonds  as  to  their  liability 
thereon-^the  sureties  in  the  bond  in  the  penal  sum  of 
#10,000  contending  that  they  were  released  from  all  liabil- 
ity thereon  by  the  defendant  having  taken  the  subse- 
quent bohd  in  the  penal  sum  of  $5,000 ;  while  the  sureties 
in  the  latter  bond  contended  that  their  bond  was  addition- 
al only,  and  their  liability  therein  did  not  begin  until  the 
whole  penalty  in  the  other  bond  had  been  applied  to  the 
indebtedness  of  Clements.  Mr.  Smithers  was  applied  to, 
but  declined  to  express  an  opinion  on  these  questions,  as 
hB  was  counsel  for  the  defendant.  One  of  the  sureties 
then  went  for  other  counsel,  and  soon  returned  with  Eli 
Saulsbury  Esq.  who  expressed  the  opinion  that  the  taking 
by  the  defendant  of  the  subsequent  bond,  in  the  penal^ 
sum  of  #5,000,  did  not  release  the  sureties  on  the  bond  in 
the  penal  sum  of  $10,000,  and  Mr.  Smithers  concurred  in 
this  opinion. 

Another  question  then  arose,  namely,  whether  the  bond 
in  which  the  complainant  was  a  surety  was  security  for 
any  other  taxes  collected  by  Clements  than  those  which 
were  assessed  according  to  the  rates  prescribed  by  law  ex- 
isting at  the  time  of  the  execution  of  that  bond. 

It  does  not  appear,  from  any  evidence  in  this  case,  that 
either  Mr.  Smithers  or  Mr.  Saulsbury  was,  at  that  time, 
consulted  professionally  relative  to  this  matter;  but  it 
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seems,  from  the  testimony  of  Mr.  Green,  that  this  point 
was  suggested  by  Mr.  Saulsbury.    After  farther  discussion 
and  controversy  between  the  sureties,  (the  defendant  all  the 
time  expressing  his  determination  not  to  execute  the  bonds 
against  John  F.  Clements  unless  the  sureties  would,  as  be- 
tween themselves,  agree  to  the  amount  to  be  collected  on. 
each  of  the  bonds,)  it  was  agreed  that  the  amount  to  be  col- 
lected on  each  bond  should  be  in  proportion  to  the  penalty 
thereof,  and  that  all  questions  between  the  sureties  them- 
selves on  the  respective  bonds,  as  to  their  liability  thereon, 
and  the  amount  which,  as  between  themselves,  they  should 
respectively  contribute,  should  be  referred  to  Messrs.  N.  B. 
Smithers  and  Eli  Saulsbury  for  amicable  adjustment,  with 
power  in  them,  in  case  of  disagreement,  to  call  in  a  third 
person.    In  accordance  with  this  understanding,  the  en- 
try was  indorsed  on  the  bonds,  and  signed  and  sealed  by 
the  respective  obligors  therein,  and  the  agreement  to  refer 
to  arbitration  was  drawn  by  Mr.  Smithers,  executed  by  all 
the  sureties,  and  handed  to  Mr.  Saulsbury  for  safe  keeping. 
After  this,  the  parties,  who  had  been  together  from  six  to 
eight  hours,  left  the  office  of  the  defendant. 

Such  being  the  circumstances  immediately  connected 
with  the  execution  of  the  agreement  indorsed  on  the  bonds 
and  of  the  agreement  to  refer  all  matters  of  difference  be- 
twee^tbe  sureties  themselves  to  arbitration,  let  us  consider 
whether  there  was  any  consideration  f^or  the  agreement  in- 
dorsed on  the  bond  in  the  penal  sum  of  |10,000,  or,  in 
other  words,  whether  there  was  anything  due  from  John 
F.  Clements,  as  Deputy  Collector  of  Division  No.  4,  under 
the  bond  in  the  penal  sum  of  $10,000.  It  was  contended 
by  the  solicitor  for  the  complainant  that  the  bond  in  the 
penal  sum  of  |10,000,  in  which  the  complainant  was  a 
surety,  and  which  was  executed  sometime  in  the  month  of 
October,  1868,  was  security  for  the  faithful  execution  by 
Clements  of  the  duties  of  his  office  of  Deputy  Collector, 
and  for  the.payment  by  him  of  all  taxes  by  him  collected^ 
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which  were  assessed  according  to  the  rates  prescribed  by 
law  in  force  and  operative  at  the  time  the  bond  was  exe- 
cated,  and  that  the  complainant  and  his  co-sareties  cannot 
be  held  liable,  under  the  bond,  for  any  taxes  which  might 
have  been  collected  by  Clements,  and  which  were  assessed 
at  rates  prescribed  by  laws  enacted  since  the  execution  of 
that  bond. 

The  solicitor  for  the  defendant  admitted,  for  the  sake  of 
this  case,  such  to  be  the  law. 

In  considering  the  case,  therefore,  I  shall  do  so  on  the 
hypothesis  that  the  principle  of  law,  as  above  stated  by  the 
solicitor  for  the  complainant  and  assented  to  in  this  case 
by  the' solicitor  for  the  defendant,  is  correct,  and  I  shall 
assume  such  to  be  the  settled  law.  It  was  further  con- 
tended in  the  argument  for  the  complainant,  that  as  the 
bond  in  which  the  complainant  was  a  surety  was  only  lia- 
ble for  the  taxes  which  were  assessed  at  the  rates  prescribed 
by  the  act  of  Congress,  approved  July  1st,  1862,  and  not  for 
any  taxes  which  were  assessed  at  rates  prescribed  by  any 
law  passed  since  October,  1863,  and  as  Clements  had  made 
several  payments  to  the  defendant  which  neither  he  nor 
the  defendant  had  appropriated,  the  law  would  apply  these 
several  payments  of  Clements  in  discharge  of  the  lists  of 
taxes  which  were  first  delivered  to  him  for  collection,  after 
his  appointment  as  Deputy  Collector  of  Division  ^(^0.4;  and 
as  all  the  payments  made  by  Clements  since  October,  1868, 
are  equal,  if  not  in  excess  of  the  amount  of  the  lists  of  the 
taxes  assessed  at  the  rates  prescribed  by  the  act  of  Con- 
gress, approved  July  1st,  1862,  nothing  remained  due  from 
Clements  on  the  bond  in  which  the  complainant  was  a 
surety,  and  consequently  there  was  no  basis  or  considera- 
tion for  the  agreement  indorsed  on  this  bond. 

The  general  rule  of  law  as  to  the  appropriation  of  pay- 
ments is,  that  the  debtor  has  the  right,  if  he  pleases,  to 
make  the  appropriation ;  if  he  omits  it  the  creditor  may 
make  it;  if  both  omit,  the  law  will  apply  the  payments 
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according  to  its  owq  notious  of  jastice ;  and^in  cases  of  long 
and  running  accounts,  where  debts  and  credits  are  perpet- 
ually occurring,  and  no  balances  are  otherwise  adjusted 
than  for  the  mere  purpose  of  making  rests,  payments 
ought  to  be  applied  to  extinguish  the  debts  according  to 
the  priority  of  time,  so  that  the  credits  are  to  be  deemed 
payments  pro  tanto  of  the  debts  antecedently  due.  United 
States^  vs.  Kirkpatrick  and  others,  9th  Wheatorif  720. 

This  general  rule,  however,  like  most  general  rules,  is 
subject  to  exceptions.  In  my  opinion  the  present  case  is 
an  exception  to  the  general  rule;  and  the  rule  above  quoted 
is  not,  I  think,  applicable  to  the  case  before  us.  In  the 
case  of  Stone  vs.  Seymour  and  Bourk,  \bth  Wendallj  19,  decid- 
ed by  the  Court  of  Errors  of  the  State  of  New  York,  the 
doctrine  as  to  the  appropriation  of  payments  was  very 
much  considered  and  discussed  by  the  Court ;  and  it  was 
held  in  that  dase,  that  where  payments  were  made  by  a 
Collector  of  tolls,  after  a  new  bond,  with  new  sureties,  was 
given  by  him,  and  there  were  no  directions  to  appropriate, 
or  circumstances  from  which  an  intention  on  the  part  of 
the  Collector  to  appropriate  such  payments  to  any  partic- 
ular items  of  indebtedness  could  be  inferred,  and  the 
moneys,  when  received  by  the  accounting  oflSicer,  were 
placed  generally  to  the  credit  of  the  Collector,  on  the  gen- 
eral account  kept  with  him,  the  sureties  in  the  first  bond 
were  not  entitled  to  credit  for  the  payments  made  subse- 
quent to  the  execution  of  the  second  bond — the  new  sure- 
ties being  entitled  to  the  benefit  of  such  payments  to 
countervail  the  claims  existing  against  the  Collector  for 
moneys  received  by  him  as  tolls  after  the  accruing  of  their 
liability.  :  In  the  case  of  The  United  States  vs.  January  and 
Patterson,  7th  Cranch,  572,  it  was  held  that  where  the  re- 
ceiver is  a  public  officer,  not  interested  in  the  event  of  the 
suit,  and  who 'receives  on  account  of  the  United  States; 
where  the  payments  are  discriminately  made ;  and  where 
different  sureties,  under  distinct  obligations,  are  interest- 


PlOKKRING  V.  DaT.  867 


Opinion  :— appropriation  of  payments. 


ed,  it  will  be  generally  admitted  that  monays  arising  due 
and  collected  sabseqaently  to  the  execution  of  the  second 
bond  cannot  be  applied  to  the  discharge  of  the  first  bond 
without  manifest  injury  to  the  sureties  in  the  second  bond, 
and,  vice  versa.  Justice  between  the  different'  sureties  can 
only  be  done  by  reference  to  the  Collector's  books. 

In  that  case  the  Supervisor  had  kept  one  account  only 
against  the  Collector,  and  the  Supervisor  had  promised 
the  sureties  in  the  fir^t  bond  to  apply  the  payments 
made  by  the  Collector  to  the  first  bond,  and  if  all  the  pay- 
ments made  by  the  Collector  had  been  so  applied,  the  first 
bond  would  have  been  discharged ;  yet  the  Court  held  that 
such  promise  of  the  Supervisor  did  not  bihd  the  United 
States,and  the  Court  would  not  apply  the^'payments  made 
after  the  execution  of  the  second  bond  to  the  first  in  dis- 
charge thereof. 

In  the  case  of  The  United  States  vs.  Eckford\s  executors^  1st 
Howardy  250 ;  and  in  the  ca^e  of  Jones  vs.  The  United  States^ 
7th  Howardy  681,  the  rule  laid  down  by  the  Court  in  the 
case  of  The  United  States  vs.  Janwary  and  Patterson  was  com- 
mented on  and  reafiirmed ;  and  in  the  case  of  Jones  vs. 
The  United  States j  above  cited,  the  Suprenie  Court  of  the 
United  States  used  this  language :  ^'In  instances  of  ofiicial 
**  bonds,  executed  by  the  principal,  at  different  times,  with 
*^  separate  and  distinct  sets  of  sureties,this  Court  has  settled 
^^  the  law  to  be  that  the  responsibility  of  the  separate  sets 
^^  of  sureties  must  have  reference  to,  and  be  limited  by,  the 
"  periods  for  which  they  respectively  undertake,  by  their 
^*  own  contract,  and  that  neither  the  misfeasance  nor  non- 
^^  feasance  of  the  principal,  nor  any  cause  of  responsibility 
<'  occuring  within  the  period  for  which  onp^set  of  sureties 
*^have  undertaken,  can  be  transferred  to  the  period  for 
^*  which  alone  another  set  have  made  themselves  answer* 
"  able.'*  Upon  sound  policy  and  justice  to  the  different  sure- 
ties in  the  two  bonds  given  by  Clements  to  the  defendant 
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in  this  case,  and  from  adjudicated  decisions,  I  think  that 
in  the  absence  of  any  application  of  payments  by  the  par- 
ties themselves  the  law  would  appropriate  the  payments 
from  collections  of  taxes  assessed  under  the  provisions  of 
law  in  force  at  the  time  of  the  execution  of  the  bond  in 
which  the  complainant  was  a  surety,  to  that  bond ;  and  to 
the  bond  in  which  Daniel  L.  McBride  is  a  surety  would 
apply  the  payments  made  from  collections  of  taxes  im- 
posed by  the  provisions  of  law  in  force  at  the  date  thereof, 
to  wit :  October  13th,  1864.  And,  in  the  absence  of  any 
appropriation  by  the  parties,  it  would  be  the  duty  of  this 
Court  to  examine  into  the  accounts  of  the  defendant  with 
said  Clements,  and  from  the  best  lights  which  all  the  evi- 
dence in  the  case  afforded,  to  apportion  the  amount  of  the 
defalcation  of  Clements  between  the  two  sets  of  sureties 
according  to  the  principle  anuouuced  above.  From  this 
duty,  however,  the  Court  is  relieved  in  the  present  case, 
if  the  agreements  indoraed  on  th3  bonds  are  to  remain  in 
force  and  not  be  disturbed  by  this  Court. 

For,  in  the  view  which  I  take  of  this  matter,  the  entry 
indorsed  on  the  bonds  is  an  appropriation  of  the  payments 
which  had  been  made  by  Clements,  as  Deputy  Collector, 
towards  each  of  the  bonds,  and  a  division  between  the  two 
sets  of  sureties  of  the  amount  of  the  defalcation  of  Clem- 
ents, and  an  ascertainment  of  the  amount  for  which  each 
set  of  sureties  was  liable,  so  far  as  the  defendant  himself 
was  concerned ;  but  as  between  themselves  the  proportion 
which  each  set  was  to  contribute,  with  other  questions  of 
difference  among  themselves,  was,  by  an  agreement  of  the 
sureties  entered  into  at  the  same  time  with  the  indorse- 
ments on  the  bDud^,  referred  to  the  amicable  decision  of 
arbitrators  chosen  by  themselves. 

Will  this  Court  now  disturb  the  agreement  of  the  par- 
ties entered  into  on  the  10th  day  of  August,  1865,  and  re- 
apply  the  payments  which  have  been  made  by  Clements  ? 


PlOEERIKG  V.  DaT.  869 


Opinion :— validity  of  indorsements  on  bonds — no  frand. 

An  exaraioatioQ  into  the  accounts  of  the  defendant  with 
Clements,  as  Deputy  Collector,  and  of  the  several  pay- 
ments made  by  Clements,  will — applyingthe  doctrine  now 
held  relative  to  the  appropriation  of  payments,  where  there 
are  two  or  more  official  bonds  with  different  sets  of  sure- 
ties— show  that  a  breach  of  the  condition  of  both  bonds 
has  been  committed,  and  justice  demands  that  each  bond 
should  bear  its  proportion  of  the  loss.  We  thus  see  that 
there  is  a  basis  or  consideration  for  the  agreement  in- 
dorsed on  the  bonds.  Was  the  agreement  indorsed  on  the 
bonds  illegal  in  itself?  Was  it  procured  by  or  through  the 
fraud  of  the  defendant  ? — or  was  there  any  ignorance  or 
mistake  of  facts  on  the  part  of  the  complainant  and  his 
co-sureties,  which  it  was  necessary  or  material  for  them  to 
have  known  or  understood  at  the  time  of  the  indorsement 
on  the  bonds  ?  An  affirmative  answer  to  either  of  these 
questions  would  call  for  the  interposition  of  a  court  of 
equity  in  behalf  of  the  party  aggrieved.  It  was  not  pre- 
tended, in  the  argument,  that  the  indorsement  on  the 
bonds  contravened  any  principle  of  law,  or  that  it  was  in 
itself  illegal;  nor  was  it  contended  that  there  was  any  ac* 
tual  fraud  on  the  part  of  the  defendant ;  but  it  was  con- 
tended that  there  was,  on  the  part  of  the  defendant,  con- 
structive fraud,  by  his  not  communicating  to  the  sureties 
certain  facts  which  were  in  his  possession  and  unknown 
to  them. 

We  have  already  stated  briefly  the  most  prominent  facts 
immediately  connected  with  the  execution  of  the  agree- 
ments on  the  bonds,  as  they  appear  from  the  evidence  in 
the  case.  The  answer  positively  denies  that  there  was  any 
fraud,  actual  or  constructive,  on  the  part  of  the  defendant, 
or  that  he  withheld  or  misstated  any  facts  within  his  knowl- 
edge, which  it  was  material  or  essential  for  the  sureties  to 
know  or  understand  before  the  signing  by  them  of  the 
indorsements  on  the  bonds.  What  was  the  cause  or  in- 
ducement which  led  to  the  signing  of  the  indorsements  7 
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The  sureties  were  all  anxioas  that  the  defendant  shoold 
enter  the  bonds  against  Clements  and  issue  execution  im- 
mediately, and  thus  secure  all  that  could  be  saved  to  them 
from  the  individual  property  of  Clements  before  his  other 
creditors  had  learned  his  pecuniary  condition ;  and  they 
were  urgent  in  their  endeavors  to  get  him  to  do  so.  The 
defendant  would  not  consent  to  this  unless  the  sureties 
would  agree  among  themselves  what  proportion  of  the 
amount  of  the  defalcation  should  be  collected  on  each 
bond ;  and  at  the  same  time  he  told  the  sureties  that,  un- 
less  they  would  agree  among  themselves  to  the  amount  to 
be  collected  on  each  bond,  he  would  enter  the  bonds  sever- 
ally against  all  the  sureties  and  there  rest  Was  there  any- 
thing improper  in  this  ?  If  the  doctrine  above  laid  down 
as  to  the  appropriation  of  payments  on  official  bonds,where 
there  are  different  sets  of  sureties,  be  correct,  it  would  have 
been  necessary  for  the  defendant,in  case  the  sureties  had 
not  agreed  to  the  amount  to  be  collected  on  each  bond,be- 
fore  he  could  have  issued  execution  on  the  judgments  ob- 
tained on  the  bonds,  to  have  gone  carefully  over  all  the 
accounts  of  Clements,  as  Deputy  Collector,  from  the  firet 
of  October,  1863,  until  he  was  removed,  embracing  a  period 
of  about  one  year  and  eight  months,  and  to  have  appor- 
tioned the  payments  to  the  bonds  according  to  the  principle 
above  stated. 

This  would  necessarily  have  required  some  time.  The 
sureties  were  very  anxious  to  avoid  all  delay,  lest  other 
creditors  might  seize  upon  Clements'  property  in  advance 
of  them.  It  is  evident,  as  I  think,  that  the  cause  or  induce- 
ment that  influenced  the  sureties  to  sign  the  indorsements 
on  the  bonds  was,  that  by  so  doing  the  defendant  would 
issue  execution  against  Clements  and  thus  save  them 
whatever  amount  would  be  realized  from  his  individual 
property  before  his  other  creditors  could  have  execution 
against  him.  It  was  for  the  benefit  of  the  sureties  alone, 
and  no  advantage  could  have  accrued  to  the  defendant 
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therefrom,  unless  it  be  from  the  time  and  trouble  which  he 
must  otherwise  have  taken  to  have  ascertained  the  true 
amount  due  on  each  bond. 

It  was  contended,  in  the  argument,  that  there  were  facts 
connected  with  this  case  of  which  the  sureties,  at  the  time 
of  the  conference  in  the  office  of  the  defendant,  August 
10th,  1866,  were  ignorant,and  which,  had  they  known,they 
would  not  have  signed  the  indorsement  on  the  bonds. 
But  what  facts  are  there,  material  or  essential  for  them  to 
have  known,  and  which  they  then  did  not  know  or  under- 
stand ?  According  to  the  view  which  I  take  of  this  case, 
the  defendant  never  consented  to  the  use  of  the  pnblic 
money  by  Clements,  or  the  firm  of  John  F.  Clements  k 
Co.,  or  by  any  other  person ;  no  payments  had  been  made 
by  Clements,  as  Deputy  Collector,  which  had  not  been 
properly  credited  to  his  account  by  the  defendant ;  no  pay- 
ment from  collections  of  taxes,  assessed  since  the  execu- 
tion of  the  bond  in  the  penal  sum  of  $10,000,  had  been 
applied  by  the  defendant  in  discharge  of  Clements'  liabil- 
ity under  the  first  bond  in  the  penal  sum  of  $15,000,  and 
the  tax  which  had  been  collected  by  Clements  from  the 
manufacturers  of  molasses  from  sorghum  was,  in  my  opin- 
ion, collected  under  proper  authority  of  law.  It  is  assert- 
ed, however^  that  the  defendant  concealed  from  the  com- 
plainant the  true  state  of  the  accounts  of  Clements,  as 
Deputy  Collector,  and  that  such  concealment  amounts  to 
constructive  fraud  on  the  part  of  the  defendant. 

The  only  evidence  we  have  of  any  application  by  the 
complainant  to  the  defendant  for  information  as  to  the 
accounts  of  Clements,  is  the  conversation  which  is  stated 
in  the  answer  to  have  occurred  in  the  early  part  of  Jane, 
1865,  on  the  street,  in  Dover,  as  the  defendant  was  going 
to  the  Farmers  Bank.  In  that  conversation  I  can  dis- 
cover no  misstatement  or  concealment  on  the  part  of  the 
defendant. 

It  is  true,  the  defendant  did  not  inform  the  complainant 
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of  the  amount  Clements  was  then  in  arrears ;  but  he  was 
not  interrogated  as  to  the  amount,  nor  did  the  complain- 
ant go  to  the  ofiSice  of  the  defendant  on  that  occasion,  or 
make  any  request  to  see  the  accounts  of  Clements.  The 
defendant  responded  directly  to  the  questions  propound- 
ed to  him  by  the  complainant,  and,  as  far  as  there  is  any 
evidence  to  show,  truthfully.  It  was  maintained  in  the 
argument  that  the  sureties,  at  the  time  of  the  signing  of 
the  indorsement  on  the  bonds,  did  not  know  that  the  lia- 
bility under  the  bonds  extended  only  to  the  taxes  assessed 
at  rates  prescribed  by  the  law  in  force  at  the  time  the 
bonds  were  respectively  executed.  This,  at  best,  is  a  ques- 
tion of  law,  and  not  of  fact.  But  the  evidence  clearly- 
proves  that  this  very  matter  was  discussed  by  the  sureties 
at  the  time  of  the  signing  of  the  indorsements,  and  is  one 
of  the  questions  which,  in  the  agreement  entered  into  by 
the  sureties  themselves,  is  specially  referred  to  Messrs.  Eli 
Saulsbury  and  Nathaniel  B.  Smithers  for  amicable  arbit- 
rament. 

It  is  further  contended  for  the  complainant  that  the  sure- 
ties, on  the  10th  day  of  August,  1865,  were  ignorant  that 
the  defendant  had  not  been  reappointed  to  his  office,  and 
had  not  given  new  bond  since  the  passage  of  the  act  of 
Congress,  approved  June  30th,  1864,  and  that  Clements 
had  kot  been  reappointed  Deputy  Collector  since  the  ap- 
proval of  said  act. 

These  questions  will  be  considered  hereafter,  and  all  I 
propose  to  say  at  this  time  relative  to  these  points  is  that, 
assuming  the  law  to  be  settled  that  the  bond  in  which  the 
complainant  is  a  surety  is  only  liable  for  the  taxes  imposed 
by  law  as  the  law  existed  at  the  time  of  the  execution  of 
that  bond,  it  was  not,  in  my  opinion,  essential  or  material 
for  the  complainant  or  his  co-sureties  to  have  known  these 
tacts  at  the  time  they  executed  the  agreement  indorsed  on 
their  bond.  In  1^^  Story's  Equity  Jnr,  Section  157,  the 
author,  commenting  on  the  evidence  on  which  a  court  of 
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equity  will  relieve  against  contracts,  says :  "  Relief  will 
be  granted  in  the  case  of  written  instruments  only  where 
there  is  a  plain  mistake,  clearly  made  out  by  satisfactory 
proof," — ^**  and  it  forbids  relief  wherever  the  evidence  is 
loose,  equivocal  or  contradictory,  or  is  in  its  texture  open 
to  doubt  or  opposing  presumptions.'^ 

Is  there,  in  this  case,  a  plain  mistake  of  facts  (for  it  is 
admitted  in  the  argument  that  a  mistake  in  law  alone  will 
not  be  sufficient  ground  to  afford  relief,  and  such  is  the 
well  settled  law)  on  the  part  of  the  complainant  and  his 
co-sureties  clearly  made  out  by  proof  satisfactory  to  the 
Court?    I  think  not. 

The  parties  were  together,  at  the  office  of  the  defendant, 
on  the  10th  day  of  August,  1865,  from  five  to  seven  hours. 
The  books  and  accounts  of  the  defendant  with  Clements, 
as  Deputy  Collector,  were  open  to  the  inspection  and  ex- 
amination of  all  concerned ;  the  defendant  was  present, 
ready  to  make  any  exhibition  and  explanation  of  the  ac- 
counts that  might  have  been  required  of  him.  Discussions 
arose,  between  the  sureties  as  to  the  extent  and  amount  of 
their  liability  under  their  respective  bonds.  Eminent 
counsel  were  sent  for  and  came,  and  could  have  furnished 
any  legal  information  which  the  parties  might  have  desired 
in  reference  to  the  matter  then  before  them.  These  coun- 
sel remained  until  the  close  of  the  conference.  Clements 
was  present ;  and,  if  the  answer  is  to  be  credited,  exam- 
ined the  accounts  and  assented  to  them  as  correct. 
•  No  concealment  or  misrepresentation  of  any  fact  was 
made  by  the  defendant  on  that  occasion,  if  the  evidence 
before  us  is  to  be  believed.  Will  the  Court,  maturely 
considering  all  the  facts  and  circumstances  which  have 
been  proved  in  this  case,  interfere  with  this  agreement, 
executed  on  the  back  of  the  bond  with  so  much  solemnity 
and  after  such  serious  consideration  ?  I  think  not.  Nor, 
according  to  the  view  which  I  take  of  this  case,  will  the 
different  sets  of  sureties  in  the  bond  be  aggrieved  by  the 
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apportionment  which  they  made  on  the  respective  bonds. 
A  carefal  examination  of  the  accounts  of  the  defendant  with 
John  Y.  Clements,  as  Deputy  Collector,  and  of  the  several 
payments  made  by  said  Deputy  Collector,  at  the  same 
time  keeping  in  remembrance  the  acts  of  Congress  under 
which  the  taxes  were  assessed,  so  as  not  to  be  misled  by  the 
dates  at  which  the  lists  were  delivered  to  Clements,  will, 
I  think — ^applying  the  different  payments  according  to  the 
rule  laid  down  above,  where  there  are  official  bonds,  with 
different  sets  of  sureties — show  that  the  apportionment  bj 
them  of  their  liability  under  each  bond  is  not  very  far  differ- 
ent from  what  this  Court  would  have  made  in  the  absence 
of  any  agreement  between  the  parties.  At  the  same  time 
that  the  indorsement  on  the  bonds  was  signed,  an  agree* 
ment  between  the  sureties  themselves  was  executed  for  the 
purpose  of  correcting  among  themselves  any  wrong  or  in- 
jury which  might  be  done  to  either  set  of  sureties  by  the 
execution  of  the  entry  on  the  back  of  the  bonds ;  and  the 
same  eminent  counsel  who  were  present  at  the  conference 
at  the  office  of  the  defendant  were  selected  by  the  sureties 
to  decide,  as  between  the  sureties  themselves,  what  pro- 
portion of  the  amount  of  Clements'  defalcation  should  be 
borne  by  each  set  of  sureties,  as  well  as  all  other  questions 
of  difference  between  them. 

If,  therefore,  the  amount  indorsed  on  the  bond  in  which 
the  complainant  is  a  surety  is  larger  than  it  ought  to  be, 
the  complainant  and  his  co-sureties  can  call  upon  the 
sureties  in  the  bond  in  which  McBride  is  a  surety  for  con- 
tribution ;  and  vice  versa  if  the  amount  indorsed  on  the  bond 
in  which  McBride  is  a  surety  is  more  than  it  ought  to  be,  he 
and  his  co-sureties  can  call  upon  the  complainant  and  his 
co-sureties  for  contribution. 

This  agreement  between  the  sureties  themselves  was  not 
only  proper  but  eminently  wise  and  judicious  under  the 
circumstances. 

In  the  anxiety  and  haste  of  the  sureties  to  have  an  exe* 
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eatioQ  issued  agaiast  Clements  before  any  of  his  other 
creditors  had  learned  of  his  pecuniary  embarrassment, 
liiere  was  neither  time  nor  opportunity  to  have  examined 
carefully  into  all  the  accounts  and  payments  of  Clements, 
and  to  have  ascertained  the  exact  and  true  amount  due  on 
each  bond.  Therefore,  to  guard  against  any  act  which,  as 
among  themselve8,might  work  wrong  or  injury  to  the  one 
or  the  other  set  of  sureties,  they  entered  between  them- 
selves into  the  agreement,  stated  in  the  answer,  referring 
their  matters  of  difference  to  Eli  Saulsbury,  and  N.  B. 
Smithers,  Esquires. 

The  indorsement  on  the  bonds  and  the  agreement  to 
refer  to  arbitration  were  one  and  the  same  transaction  con- 
current with  and  dependent  on  each  other.  For  it  is  clearly 
proved,  that  if  the  agreement  to  refer  to  arbitration  had 
not  been  signed  by  the  complainant  and  his  co-sureties, 
the  indorsement  on  the  bond  in  |5000  would  not  have  been 
executed  by  McBride.  K  the  Court  is  to  disturb  the  in- 
dorsements on  the  bonds,  it  must  also  interfere  with  the 
agreement  of  reference ;  for,  as  before  stated,  they  form 
parts  of  one  entire  transaction.  Such  an  interposition  by 
the  Court  would  destroy  the  arrangement  made  by  the  diff- 
erent sets  of  sureties  amicably  to  settle  all  matters  of  diff- 
erence between  them  arising  out  of  their  suretyship.  After 
a  careful  consideration  of  the  agreement  on  the  bonds  and 
the  agreement  to  refer  to  arbitration,  and  of  all  the  facts 
and  circumstances  connected  therewith,!  am  of  the  opinion 
that  this  Court  ought  not  to  disturb  or  interfere  with  either 
the  agreement  indorsed  on  the  bonds  or  the  agreement  of 
the  sureties  to  leave  their  matters  of  difierence  to  reference 
for  amicable  adjustment. 

It  was  contended,  however,  that  the  defendant  in  this 
case  ought  to  have  discharged  Clements  from  his  office  as 
Deputy  Collector  as  soon  as  he  learned  of  the  use  by 
Clements  of  the  public  money,  which,  by  the  answer,  is 
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admitted  to  be  about  the  first  of  February,  1865.  Let  us 
now  consider  this  point.  What  was  the  contract  of  the 
complainant  and  his  co-sureties  ?  For  this  we  must  look 
to  the  bond  itself.  It  is  not  necessary  here. to  set  forth 
the  bond  in  full,  but  the  condition,  in  substance,  is  that  said 
Clements  shall  faithfully  collect  all  rates  and  taxes  which 
he  shall  be  required  to  collect,  or  which  may  be  committed 
to  him  for  collection,  and  shall  pay  over  all  such  taxes  at 
such  times  and  in  such  manner  as  said  Day  shall  direct ; 
and  further,  that  he  shall  in  all  respects  perform  the  duties 
of  his  office  of  Deputy  Collector  with  fidelity.  It  will  be 
seen  from  the  condition  of  the  bond  that  there  were  three 
matters  for  which  the  complainant  and  his  co-sureties 
contracted  ; — Ist,  that  Clements  should  collect  the  taxes ; 
2nd,  that  he  should  pay  over  all  such  taxes ;  and  Srd,  that 
he  should  perform  with  fidelity  all  the  duties  of  his  office 
of  Deputy  Collector.  The  use  of  the  public  money  by 
Clements  and  his  neglect  to  pay  it  over  when  required  to 
do  so  by  the  defendant  was  clearly  a  breach  of  the  con- 
dition of  the  bond,  and  against  such  a  breach  the  com- 
plainant and  his  co-sureties  had  expressly  contracted. 

Shall  it  now  be  said  that,  because  an  act  has  been  com- 
mitted which  the  complainant  and  his  co-sureties  had  given 
bond  should  not  be  done,  he  and  they  should  be  discharged 
from  all  liability  after  the  act  committed  ?  It  was  a  breach 
of  the  condition  of  the  bond  that  Clements  did  not  pay 
over  the  taxes  whenever  he  was  required  to  do  so  by  the 
defendant ;  yet  it  appears  by  the  answer  that  it  frequently 
happened  that  Clements  did  not  pay  over  when  he  was 
required  to  do  so. 

Would  it  be  pretended  that  because  Clements  did  not 
pay  at  the  very  first  time  he  was  required  to  pay  he  should 
have  been  discharged  from  his  office  by  the  defendant^  and 
that  the  sureties  are  not  to  be  held  liable  for  subsequent 
misconduct  of  Clements?  If  not  in  the  one  case,  how  can 
it  be  in  the  other?    The  use  of  the  public  money  by  Clem- 
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ents  in  his  bueiness  was  a  breach  of  the  condition  of  his 
bond,  and  so  was  his  neglect  to  pay  over  his  collections 
when  required  by  the  defendant.  It  is  a  well  settled 
principle  of  law  that  whenever  a  creditor,  without  the 
knowledge  and  consent  of  the  surety,  makes  a  valid  con- 
tract with  his  principal  debtor,  thereby  extending  the  time 
for  payment,  the  surety  is  discharged.  And  why  ?  Be- 
cause the  surety  may  well  say,  "  non  m  fuBcfiedera  vem.'^  It 
is  also  well  settled  that  the  mere  consent  to  the  delay  of 
payment  because  the  principal  debtor  had  not  the  ability 
to  pay  presently,  and  without  any  new  consideration,  does 
not  discharge  the  surety  {Sailly  vs.  Mmcyre^  2  Paige  Chancery 
BeportSy  600 ;  McLemore  vs.  Powell  and  otherSj  12  WheatoTij 
554).  If  the  defendant  in  this  case,  when  he  learned  of 
the  use  of  the  public  money  by  Clements  had  consented  or 
agreed  to  such  improper  use,  the  argument  of  the  solicitor 
for  the  complainant  on  this  point  might  have  had  force, 
and  it  might  well  have  been  a  question  whether  the  sureties 
were  not  discharged.  But  the  evidence  is  that  when  the 
defendant  was  apprised  of  the  improper  use  of  the  money 
he  reproved  Clements  for  such  official  misconduct,  and  did 
so  more  than  once.  Besides,  there  is  no  proof  that  the 
public  money  was  used  by  Clements  in  his  business,  or  the 
business  of  John  F.  Clements  &  Co.,  after  the  first  of 
February,  1865.  In  fact,  the  presumption  is  that  the  public 
money  was  not  used  by  Clements  after  that  time ;  for  on 
the  first  day  of  February,  1865,  the  amount  of  the  indebt- 
edness of  Clements,  as  Deputy  Collector,  was  nearly  two 
thousand  dollars  larger  than  the  amount  he  admitted  to  be 
due  on  the  10th  day  of  August,  1865.  In  the  case  of  The 
United  States  vs.  Khrkpatrick  and  others^  9  Wheaton  720,  it 
was  held  that  where  the  law  requires  quarterly  or  other 
perodical  accounts  and  settlements,  a  mere  omission  to 
bring  suit  upon  the  neglect  of  the  officer  or  agent  to  ac- 
count will  not  discharge  his  sureties ;  and  the  Court  in 
commenting  upon  this  branch  of  the  case  then  before 

48 


878  Pickering  v.  Day. 


OpiDion :— as  to  omission  of  defendant  to  discharge  depn^. 


them,  among  other  things,  say:  "  It  is  admitted  that  mere 
laches,  unaccompanied  with  fraud,  forms  no  discharge  of 
a  contract  of  this  nature,  between  private  individuals." 
Such  is  the  clear  result  of  the  authorities.  In  the  case  of 
The  United  States  vs.  Vanzandtj  11  WA^a^,  184,  it  was  held 
that  the  omission  of  the  proper  ofiSicer  to  recall  a  delinquent 
paymaster  under  the  injunction  of  the  4th  section  of  the 
act  of  24th  of  April,  1816,  does  not  discharge  his  surety. 
The  provisions  of  said  act  required  that  a  paymaster  who 
failed  to  render  his  vouchers  to  the  paymaster-general  for 
settlement  of  his  accounts  for  more  than  six  months  after 
he  had  received  funds  should  be  recalled,  and  another  ap- 
pointed in  his  place.  In  that  case  the  paymaster  had  failed 
to  render  his  accounts  to  the  paymaster-general  for  settle- 
ment within  the  time  required,  and  he  had  not  been  re- 
ealled,  and  additional  funds  had  been  subsequently  placed 
in  his  hands ;  yet  it  was  decided  by  the  Court  that  his  surety 
was  not  discharged  from  any  liability  which  had  occurred 
after  his  failure  to  render  his  vouchers  for  settlement.  If 
the  decision  of  the  Supreme  Court  of  the  United  States 
in  the  case  just  above  cited  be  correct,  and  its  soundness, 
so  far  as  I  know,  has  never  been  questioned,  how  can  the 
complainant  and  his  co-sureties  complain  because  the  de- 
fendant did  not  remove  Clements  from  office  as  soon  as  he 
had  learned  of  the  improper  use  of  the  money  ? 

There  is  no  provision  of  law  requiring  that  a  Deputy 
Collector  should  be  removed  under  such  circumstances ; 
nor  was  it  any  part  of  the  contract  of  the  complainant  and 
his  co-sureties  with  the  defendant.  I  can  discover  no 
wrong  or  injury  done  or  committed  to  the  complainant  and 
his  co-sureties  in  this  case  by  the  continuance  of  Clements, 
as  Deputy  ColIector,afber  the  defendant  had  learned  of  the 
use  by  him  of  the  public  money.  On  the  contrary,  it  seems 
that  the  complainant  and  his  co-sureties  were  benefited 
by  his  being  continued  in  office ;  for,  as  before  stated,  the 
indebtedness  of  Clements,  as  Deputy  Collector,  to  the  de- 


PioKBaiNe  9.  Day.  379 


Opinion : — ba  to  neceaaity  of  new  bond  under  act  of  1864. 


fendant,  was  nearly  two  thousand  dollars  in  excess  of  the 
amount  agreed  to  be  due  from  him  on  the  10th  day  of 
August,  1865.  Besides,  it  appears  by  the  answer  that 
Clements  was  actually  removed  from  office  on  the  15tb  day 
of  July,  1865,  and  that  no  lists  of  taxes  had, been  commit- 
ted to  him  for  collection  after  June  80th,  1865. 

I  am  of  the  opinion  that  the  continuance  of  Clements 
as  Deputy  Collector  and  the  delivery  to  him  of  new  lists  of 
taxes  for  collection,  after  the  defendant  had  been  apprised 
of  the  improper  use  by  Clements  of  the  public  money,  are 
not  sufficient  grounds  for  the  discharge  of  th6  complain- 
ant and  his  co-sureties  from  any  of  the  liability  under  the 
aforesaid  bond. 

I  now  propose  to  consider  the  necessity  of  the  defend- 
ant in  this  case  giving  new  bond  after  the  passage  of  the 
act  of  Congress  of  June  80th,  1864.  I  will  first  premise, 
however,  by  stating  that,  according  to  the  view  which  I 
take  of  this  case,  and  as  hereinbefore  expressed,  I  do  not 
think  it  incumbent  on  the  Court  to  express  an  opinion  on 
the  question  before  us  in  the  present  case.  But  as  this 
point  was  pressed  with  great  force,  and  argued  with  much 
ability  by  one  of  the  solicitors  for  the  complainant,  and  as 
it  is  a  vital  point  in  the  case  of  McBride  vs,  this  defendant, 
in  which  case  I  do  not  propose  to  give  a  written  opinion, 
I  feel  it  my  duty  here  to  express,  in  writing,  my  views  in 
relation  thereto.  It  was  contended  by  the  solicitor  for  the 
complainant,  that  Section  173  of  the  act  of  Congress  of 
June  80th,  1864,  repealed  the  act  of  July  1st,  1862,  entitled, 
^^  An  Act  to  provide  internal  revenue  to  support  the 
^^  Goverment  and  pay  interest  on  the  public  debt,'^  under 
which  the  defendant  was  appointed  Collector  of  Internal 
Revenue  for  the  District  of  Delaware,  except  certain  por- 
tions thereof,  which  are  expressly  saved  by  the  repealing 
section ;  that  the  effect  of  such  repeal,  except  as  to  the 
savings,  is  a  complete  deletion  or  wiping  out  of  the  act 
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repealed,  as  fully  to  all  IntentB  and  purposes  as  if  said  act 
had  never  existed.  Of  the  truth  and  force  of  this  ar^ment 
there  cannot,  I  think,  be  any  doubt.  But  let  us  see  what 
are  the  savings  in  the  act  of  July  1st,  1862,  which  are  except- 
ed from  the  consequences  of  the  repeal  thereof.  It  is  not 
necessary  to  enumerate  all  of  them,  but  only  such  as  bear 
upon  the  case  before  us.  We  find  in  Section  178  of  the  act 
of  June  SOtb,  1864,  among  other  exceptions,  the  following : 
^*  and,  excepting  further,  all  provisions  of  said  act  which 
'^  create  the  offices  of  Commisioner  of  Internal  Revenue, 
"  Asseeisor,  Assistant  Assessor,  Collector,  Deputy  Collec- 
^^  tor,  and  Inspector,  and  provide  for  the  appointment  and 
'^  qualification  of  said  officers.  The  same  section  after- 
ward continues  as  follows  :  ^^  Provided  that  all,  tbe  pro- 
^^  visions  of  said  acts  shall  be  in  force  for  levying  and  col- 
^^  lecting  all  taxes,  duties  and  licenses,  properly  assessed 
^^  or  liable  to  be  assessed,  or  accruing  under  the  provisions 
«*^  of  former  acts,  or  drawbacks  the  right  to  which  has  al- 
^^  ready  accrued  or  which  may  hereafter  accrue  under  said 
^^  acts,  and  for  maintaining  and  continuing  liens,  fines, 
^^  penalties,  and  forfeitures  incurred  under  and  by  virtue 
"  thereof,'*  and  for  "  carrying  out  and  completing  all  pro- 
"  ceedings  which  have  been  already  commenced,  or  that 
^^  may  be  commenced,  to  enforce  such  fines,  penalties,  and 
^^forfeitures, all  criminal  proceedings  under  said  acts, and 
^^  for  the  punishment  of  crimes  of  which  any  party  has  been 
"  or  shall  be  found  guilty.  And  provided  further j  That  no 
**  office  created  by  the  said  acts  and  continued  by  this  act 
^^  shall  be  vacated  by  reason  of  any  provisions  herein  con« 
^^  tained ;  but  the  officers  heretofore  appointed  shall  con- 
^^  tinue  to  hold  the  said  offices  without  re-appointment." 
It  will  be  seen,  as  I  think,  clearly  by  the  language  above 
quoted  from  the  repealing  section  of  the  act  of  June  80th, 
1864,  that  the  office  of  Collector  of  Internal  Revenue  was 
continued,  and  the  Collector  himself  continued  in  office, 
and  saved  from  the  effect  of  the  repeal  of  the  act  July  1st, 
1862. 
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Indeed,  it  was  admitted  in  the  argument  of  the  solicitor 
for  the  complainant,  that  the  defendant  in  this  caee  was 
contiAued  in  office  by  the  savings  aforesaid,  and  that  his 
re-appointment  by  the  President  of  the  United  States  after 
Jane  30th,  1864  was  not  necessary.  But  it  was  contend- 
ed that  before  he  could  perform  any  of  the  duties  of  his 
office,  or  legally  continue  therein,  it  was  necessary  for 
him  to  give  a  new  bond,  and  the  argument  was  founded  on 
the  words  used  in  Section  9  of  the  Act  ot  June  30th,  1864. 
What  does  Section  9  say  ?  "  Be  it  further  enacted^  that  be- 
fore any  collector  shall  enter  upon  the  duties  of  his  office 
^^  he  shall  execute  a  bond  for  such  amount  as  shall  be  pre- 
**  scribed  by  the  Commissioner  of  Internal  Revenue,  un- 
"  der  the  direction  of  the  Secretary  of  the  Treasury,  with 
^*  not  less  than  five  8ureties,to  be  approved  by  the  Solicitor 
**  of  the  Treasury,  conditioned  that  said  collector  shall 
"  faithfully  perform  the  duties  of  his  office  according  to  law, 
^^  and  shall  justly  and  faithfully  account  for  and  pay  over 
"  to  the  United  States,  in  compliance  with  the  order  or 
"  regulation  of  the  Secretary  of  the  Treasury,  all  public 
*^  monies  which  may  come  into  his  hands  or  possession  ; 
^^  which  bond  shall  be  filed  in  the  office  of  the  First  Oomp- 
"  troUer  of  the  Treasury.  And  such  collector  shall,  from 
^^  this  time,  renew,  stregthen  and  increase  his  official  bond 
**  as  the  Secretary  of  the  Treasury  may  direct,  with  such 
^^  further  conditions  as  the  said  commissioner  shall  pre- 
scribe." 

•  ^ 

Was  it  the  intention  of  Congress,  to  be  gathered  from 
the  words  last  above  quoted,  to  require  that  every  coUec- 
tor  who  had  been  continued  in  office  by  the  saving  clauses 
of  Section  178  should  give  a  new  bond  before  he  could 
lawfully  perform  any  of  the  duties  which  devolved  upon 
him  under  the  provisions  of  the  Act  of  June  80th,  1864? 
The  words  are  that  "  before  any  collectoi^  shall  enter  upon 
the  duties  of  his  office,  he  shall,"  &c.  The.  words  "  any  col- 
lector" certainly  are  broad,  and  taken  by  themselves  would 
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include  collectors  continued  in  office  as  well  as  those  who 
were  newly  appointed ;  but  the  other  words,  "  before  he 
enters  upon  the  duties  of  his  office/'  to  mj  mind  have  a 
restraining  effect,  and  limit  the  words  "  any  collector'^  to 
those  newly  commissioned.  How  can  it  be  said  that  a 
collector  who  is  continued  in  office  and  already  in  enters 
upon  the  duties  of  his  office?  The  defendant  in  this  case 
entered  upon  the  duties  of  his  office  in  1862,  and  has  con- 
tinued in  the  discharge  thereof  up  to  the  present  time  by 
virtue  of  the  savings  in  Section  173  of  the  Act  of  June  80, 
1864. 

The  whole  argument  of  the  solicitor  for  the  complain- 
ant, who  pressed  this  point  with  so  much  earnestness  upon 
the  Court,  was  based  on  the  assumption  that  by  the  re- 
peal of  the  act  of  July  1st,  1862,  the  defendant  was  out  of 
his  office  of  Collector,  and  had  to  commence  anew ;  ^nd 
the  illustrations  referred  to  by  him  under  the  statutes  of 
our  own  State  were  cases  in  which  a  failure  to  give  bond 
within  the  time  prescribed  were  by  the  terms  of  the 
law  itself  ipso  facto  a  forfeiture  of  office.  In  the  present 
case,  as  we  have  before  seen,  the  office  and  officer  were 
both  continued  by  the  savings  aforesaid.  In  the  case  of  the 
Bank  of  the  United  States  vs.  Dandridge^  12  Wheaton,  64,  it 
was  held  that  where  a  cashier  was  duly  appointed  and  per- 
mitted to  act  in  his  office  for  a  long  time  under  the  sanc- 
tion of  the  directors,  it  was  not  necessary  that  his  official 
bond  should  be  accepted  by  the  Board  of  Directors  as  sat- 
isfactory according  to  the  terms  of  the  charter  in  order  to 
enable  him  to  enter  legally  upon  the  duties  of  his  office. 
In  that  case  one  of  the  fundamental  articles  of  the  charter 
required  that  each  cashier  or  treasurer,  before  he  enter  on 
the  duties  of  his  office,  should  give  bond,  with  two  or  more 
sureties,  to  the  satisfaction  of  the  directors,  in  a  sum  not 
less  than  $50,000,with  a  condition  for  his  good  behavior  and 
the  faithful  performance  of  his  duties  to  the  corporation. 
The  Supreme  Court  of  the  United  States  say  that  the 
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charter  and  by-lawB  of  the  bank  mast  be  considered  as  di- 
rectory to  the  Board  of  Directors,  and  not  as  conditions 
precedent,  and  that  the  cashier  could  legally  discharge  the 
duties  of  his  office  without  first  giving  bond,  as  directed 
by  the  fnndamental  article. 

It  will  be  seen  that  the  words  in  the  fundamental  article 
of  the  bank  charter  are  very  similar,  and  certainly  as' 
strong  as  the  language  in  Section  Oof  the  act  of  June  80th, 
1864.  In  the  case  of  The  United  States  vs.  Vanzandtj  here* 
tofore  cited  on  another  point,  the  language  of  the  act  of 
Congress  requiring  the  recall  of  a  paymaster  who  failed  to 
render  his  accounts  for  settlement  to  the  paymaster  gen- 
eral within  the  time  prescribed  by  said  act  was  equally  as 
strong,  if  not  stronger,  than  the  language  of  said  Section 
9.  Yet  the  same  Court  say,  that  this  provision  is  merely 
directory  to  the  officer,  and  intended  for  the  security  and 
protection  of  the  goverment  by  insuring  punctuality  and 
responsibility ;  but  they  form  no  part  of  the  contract  with 
the  surety.  In  the  case  of  The  United  States  vs.  Kirkpat-^ 
ricky  above  cited  from  9  Wheaton^  720,  the  same  principle 
is  announced  by  the  Court. 

I  can  discern  no  difference,in  principle,  between  the  cases 
last  above  cited  and  the  point  now  under  consideration  in 
this  case ;  and  from  principle  and  adjudicated  decisions  of 
the  Supreme  Court  of  the  United  States  and  of  other  States, 
I  think  that  the  provision  of  Section  9  of  the  act  of  Con- 
gress of  June  80|  1864,  are  directory  only,  and  not  condi- 
tions precedent,  and. that  such  provisions  were  inserted  in 
the  said  act  for  the  benefit  and  protection  of  the  Govern- 
ment. A  contrary  doctrine  would  place  in  the  hands  of 
the  Secretary  of  the  Treasury  the  power  to  clog  the  wheels 
of  the  Government  and  to  destroy  the  whole  machinery  for 
the  collection  of  the  necessary  funds  to  support  the  Govern- 
ment and  pay  the  interest  on  the  public  debt 

And,  although  the  consequences  which  might  result 
should  never  influence  a  court  to  decide  a  case  contrary 
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to  the  well  established  principles  of  law,  yet  it  will  scarcely 
be  pretended  that  the  Congress  of  the  United  States  in- 
tended to  place  snch  unlimited  powers  in  the  hands  of  the 
Secretary  of  the  Treasury,  or  any  other  of  its  officers.  At 
the  time  of  the  passage  of  the  Act  of  June  30th,  1864,  there 
were  a  large  number,  some  two  or  three  hundred  coUec* 
tors  of  internal  revenue  in  the  country,  who  were  contin- 
ued in  office  by  the  said  act;  and,  if  the  doctrine  of  the 
solicitor  for  the  complainant  is  correct,  none  of  these  offi- 
cers had  any  legal  authority  to  collect  any  tax  imposed  by 
said  act  until  they  gave  new  bonds.  The  amount  for 
which  the  bond  is  to  be  given  must  be  prescribed  by  the 
Oommissioner  of  Internal  Revenue  under  the  direction 
of  the  Secretary  of  the  Treasury.  Suppose  the  Secretary 
of  the  Treasury  failed  or  neglected  to  give  any  instruc- 
tions ?  We  have  some  three  hundred  collectors  in  office, 
but  without  the  authority  to  collect  one  cent  of  the  taxes 
intended  for  the  support  of  the  Government. 

I  do  not  think  that  Congress  ever  intended  to  place  it 
iu  the  power  of  any  officer  to  throw  the  whole  country  in- 
to such  a  dilemma ;  nor  do  I  think  that  the  words  of  the 
act  itself  will  sustain  the  construction  given  by  the  com- 
plainant's solicitor. 

It  is  to  be  presumed  that  the  Secretary  of  the  Treasury 
is  acquainted  with  the  duties  of  his  office  and  with  the 
laws  relating  thereto ;  and  that  if  he  considered  it  necessary 
for  the  defendant  in  this  case  to  have  given  new  bond  af* 
ter  June  30th,  1864,  he  would  have  required  one  of  him. 

We  know  not  what  the  condition  of  the  official  bond  of 
the  defendant  may  be;  but  it  was  competent  for  him  and 
his  sureties  to  have  contracted  for  the  faithful  discharge 
of  the  duties  of  his  office  under  the  law  as  it  then  existed, 
and  under  all  future  laws  that  might  be  enacted  by  Con- 
gress. Such  may  be  the  condition  of  his  official  bond,  and 
the  Secretary  of  the  Treasury  may  deem  it  sufficient. 
But,  to  lay  aside  all  surmises  and  presumptions,  I  am  of 
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the  opiDion  that,  according  to  the  settled  principles  of  law, 
as  I  understand  them,  it  was  not  necessary  for  the  defend- 
ant in  this  case  to  have  given  a  new  bond  after  the  passage 
of  the  act  of  June  30th,  1864,  to  enable  him  lawfully  to 
continue  in  the  discharge  of  the  duties  of  the  office  of  Col- 
lector of  Internal  Revenue  for  the  District  of  Delaware, 
and  that  the  sureties  of  the  said  John  F.  Clements  on  his 
two  aforesaid  official  bonds  as  Deputy  Collector  are  not  dis- 
charged from  any  liability  by  reason  of  the  said  defendant 
not  giving  new  bond  after  the  passage  of  said  act  of  June 
80th,  1864. 

I  have  now  cousidered  all  the  questions  raised  by  the 
bill,  answer,  and  proofs,  which  were  necessary  and  mate- 
rial to  be  considered  by  the  Court  for  a  correct  decision 
of  this  case. 

There  were  other  grave  points  pressed  upon  the  Court 
by  the  counsel,  upon  which  I  have  not  deemed  it  necessary 
to  express  an  opinion,  as  I  did  not  consider  them  material 
for  me  to  decide  upon,  according  to  the  view  which  I  have 
taken  of  the  case. 

I  have  also  expressed,  as  briefly  as  I  could  under  the 
circumstances,  and  I  know  very  imperfectly,  some  of  the 
principal  reasons  which  have  influenced  my  mind  in  the 
conclusions  at  which  I  have  arrived. 

The  case  was  ably  argued  at  the  bar,  and  pressed  with 
much  force  and  earnestness  by  the  solicitors  for  both  par- 
ties; and  the  learning  exhibited  in  the  arguments  has  ma- 
terially assisted  me  in  my  consideration  of  the  subject. 

I  have  felt  less  embarrassment  in  deciding  the  case  than 
I  should  otherwise  have  experienced  if  from  my  decision 
there  were  no  appeal ;  but  if  the  complainant  and  his  co- 
sureties feel  themselves  aggrieved  by  the  conclusions  to 
which  I  have  arrived,  they  can  seek  their  redress  in  another 
tribunal,  where  the  decisions  of  this  Court  may  be  review- 
ed, and  where  the  experience,  learning  and  ability  of  the 
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judges  who  there  preside  will  correct  any  errors  into  which 
I  may  have  fallen. 

Let  the  injunction  be  dissolved^  and  a  decree  entered 
accordingly. 


Anns  Y.  Garden^  executrix  of  Francis  B.  Garden,  dec'd. 

Jacob  Dbrrickson,  et  al. 

New  Cattky  Nov.  Term  of  Superior  Oourif  1S68. 

B^ore  the  Chirf  Juttiee, 

A  bond  nnder  seal,  though  voluntaiy,  creates  a  debt,  and  Is  impeachable 
only  for  fraud. 

Snch  a  bond  is  enforceable  against  the  grantor,and  agunst  all  claiming  un- 
der the  grantor  as  volunteers. 

I.  G.  executed  and  delivered  to  her  8on,F.  B.  G.^a  bond  for  $7,100.  After- 
ward she  made  voluntary  conveyance  of  her  real  estate  to  other  child- 
ren. After  her  death  a  judgment  npon  the  bond  was  recovered  against 
her  administrator,  ffddf  that  in  equity  the  real  estate  was  bonnd  by 
the  judgment^  irrespective  of  the  question  whether  the  bond  for  which 
it  was  recovered  was  voluntaiy  or  not. 

Bill  in  equity,  filed  under  the  circumstances  following : 
Isabella  Garden  executed  and  delivered  to  Francis  R. 
Garden,  her  sou,  her  bond  or  obligation  under  seal^bearing 
date  June  7th,  1858,  for  $7,100,  payable  in  annual  install- 
ments of  $200  each,  with  interest ;  with  a  provision  that  at 
her  decease  the  whole  debt  should  be  payable  out  of  her  es- 
tate. Francis  B.  Garden  died  about  the  year  I861yleaving  a 
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will,  of  which  the  complainant  was  executrix.  Isabella  Gar- 
den died  in  November  1864,  intestate ;  and  administration 
of  her  estate  was  granted  to  the  defendant,  David  P.  Der- 
rickson.  Judgment  in  the  Superior  Court  for  New  CajBtle 
County  was  recovered  by  the  executrix  of  Francis  R.  Gar- 
den dec'd,  against  the  administrator  of  Isabella  Garden, 
dec'd,  upon  the  bond  to  the  amount  of  $8235,65  and  costs; 
said  j  udgmen  t  being  No.  1 02  to  May  T.  1 865.  A  fieri  facias 
upon  the  judgment  was  issued  and  a  levy  made  upon  certain 
real  estate  of  which  Isabella  Garden  was  seized  in  her  life- 
time and  at  the  date  of  the  bond.  A  portion  of  the  real  es- 
tate was  sold  and  the  net  proceeds  ($568,51)  applied  to  the 
execution.  Further  proceedings  at  law  under  the  execu- 
tion were  suspended  in  consequence  of  the  fact  that  Isabella 
Garden  had,in  her  lifetime,by  sundry  deeds  conveyed  away 
all  her  real  estate,  (being  the  real  estate  levied  upon,)  ex- 
cept the  small  parcel  which  was  sold  as  before  mentioned. 
A  portion  of  the  real  estate  was  conveyed  by  deed,  dated 
August  6tb^l862,to  her  daughter, Mary  A.  C.  I)errickson,in 
consideration  of  natural  affection  and  of  one  dollar :  and  the 
residue  was  conveyed  by  deed  dated  August  6th,  1862,for 
the  consideration  of  one  dollar,to  Charles  B.  Lore  and  Wil- 
liam. C.  Lodge,  as  trustees  forWilliam  A.  Garden,  a  son  of 
Isabella  Garden,  during  his  lifetime  and  for  his  children 
in  fee  simple  at  his  decease.  William  A.  Garden  has  since 
deceased,  and  the  trustees  under  the  last  mentioned  deed 
have  conveyed  the  premises  therein  described  to  his  chil- 
dren, who  are  defendants  herein. 

The  bill  charged  that  Isabella  Garden  was,  at  the  execu- 
tion of  the  obligation  before  mentioned,indebted  to  Francis 
R.  Garden  in  the  sum  therein  mentioned;  that  the  convey- 
ances of  her  real  estates  were  wholly  voluntary  and  without 
any  valuable  consideration ;  and  that,being  made  while  the 
grantor  therein  was  indebted  to  the  complainant's  testator, 
they  were  void  as  against  such  debt ;  that  Isabella  Garden 
had  left  no  personal  property  or  other  real  estate  to  satisfy 
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the  debt.  It,  therefore,  claimed  that  the  real  estate  was 
held  by  the  grantees  subject  to  the  judgment;  and  prayed 
a  decree  for  an  account  of  any  personal  estate  of  Isabella 
Garden  dec'd,  and  that  upon  a  deficiency  of  the  same,  the 
real  estate  should  stand  charged  with  the  judgment,  and  a 
sale  of  the  same  be  decreed  and  the  judgment  paid  out  of 
the  proceeds. 

The  answer  denied  that  Isabella  Garden,  at  the  time  of 
the  execution  of  the  bond,was  at  all  indebted  to  Francis  R. 
Garden.  It  set  forth  a  detailed  state  of  facts  tending  to 
shew  that  Francis  B.  Garden  wa«,  at  the  date  of  the  bond, 
wholly  insolvent  and  could  not  have  been  a  creditor  of  Isa- 
bella Garden ;  and  it  charged  that  the  bond  executed  by 
her  was  wholly  without  consideration.  The  answer  admit- 
ted that  the  two  conveyances  of  Isabella  Garden**  real  es- 
tate were  without  a  valuable  consideration;  but  it  insisted 
that  the  conveyances  of  the  real  estate,  though  for  the  con- 
sideration of  natural  affection  only,  were  valid  except  as 
against  bona  fide  creditors  for  value  of  the  grantor ;  and  that 
complainant,  being  herself  a  volunteer,  had  no  equity  a- 
gainst  the  grantees  of  the  real  estate. 

Depositions  were  taken  on  the  part  of  the  defendants 
tending  to  prove  the  insolvency  of  Francis  R.  Garden, 
at  the  date  of  the  bond  given  to  him  by  his  mother  and  the 
improbability  of  her  being  indebted  to  him.  On  the  part 
of  the  complainant  letters  of  Isabella  Garden  were  put  in 
evidence  addressed  to  Francis  R.  Garden's  executrix,  con- 
taining remittances  on  account  of  the  bond — also  a  letter, 
under  date  of  March  27th,  1860,  containing  a  statement  of 
her  indebtedness  on  the  bond  and  of  payments  she  had 
made  on  account  of  it. 

The  case  came  before  Hon.  Edward  W.  Gilpin,  Chief 
Justice,  sitting  as  ChaDcellor,*  at  the  Nov.  T.,  of  the  Su- 


^The  case  was  transmitted  from  the  Court  of  Chancery,  to  be  heard  by 
the  Chief  Justice  under  the  Constitution,  because  the  Chancellor  was  inter- 
ested in  the  subject  matter  of  the  controversy. 
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perior  Court,  1868,  for  a  hearing  upon  the  bill,  answer, 
exhibits  and  depositions. 

T.  F.  Bayard^  for  the  complainants. 

The  bond  of  Isabella  Garden  is  a  perfect  legal  instrument, 
imposing  upon  her  estate  an  ascertained  legal  obligation, 
for  the  payment  of  J7,100,  with  interest.  This  is  not  de- 
nied ;  but  the  objection  is  that  the  bond  being,  as  defend- 
ants claim,  voluntary,  cannot  be  enforced  against  the  land 
conveyed  to  them  in  Mrs.  Garden's  lifetime. 

To  this  we  answer : 

1.  The  bond  was  not  voluntary.  In  the  first  place,  the  seal 
imports  a  consideration.  The  legal  presumption  thus  raised 
is  confirmed  by  Mrs.  Garden's  formal  acknowledgment  of 
the  debt,in  her  letter  of  March  27th,  1860.  In  addition  to 
this  is  the  effect  of  the  judgment  recovered  against  her  ad- 
ministrator, which  is  conclusive  of  a  consideration  for  the 
bond,  and  is  an  e6toppel,binding  not  only  the  principal  but 
also  all  privies  in  estate,such  as  these  grantees  are.  2  Smithes 
Lead.  Cos,  572,  559.  The  result  is  that  the  bond  being  a 
debt  due  and  unpaid  at  the  time  these  conveyances  by  the 
debtor  were  made,  and  the  conveyances  being  voluntary, 
they  are  void  as  against  this  creditor  under  the  statute  of 
13  Elizabeth ;  and  a  court  of  equity  will  hold  the  land 
charged,  in  the  hands  of  the  grantees,  with  the  judgment 
under  the  statute  which  makes  all  a  decedent's  lands  a  fund 
for  the  payment  of  his  debts.  Bev.  Code,  Chap,  110,2?.  890 ; 
Chap.  90,  p.  310. 

2.  But  suppose  the  bond  was  voluntary.  In  that  case  all 
the  claimants  are  volunteers ;  and  between  equal  equities 
the  prior  one  will  prevail.  Prior  in  tempore  potior  in  jure. 
1  Shep.  Touch,  65. n.  Besides,  the  complainant  has  the  pow- 
er to  enforce  her  judgment  at  law ;  and  whoever  ,iu  addition 
to  an  equity,  has  the  law  on  his  side  must  prevail.  Adams' 
Equity  849,  n  ;  Ellison  vs.  Ellison  6.  Ves.  Jr.  666 ;  Fletcher 
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VS.  Fletcher^  4  Hare  67-  1  Sto.  Eg.  Jur.  Sees.  106,  176,  488, 
note,  787,  798. 

In  this  case  the  complainaDt  holds,  in  the  bond,  a  per- 
fect legal  security ,which  the  law  would  enforce  against  Isa- 
bella Garden,  the  obligor,and  equally  so  against  all  taking 
under  her  as  volunteers.  If  necessary,  a  court  of  equity 
will  aid  in  the  enforcement  of  such  a  bond,  as  of  any  other 
legal  security.  It  is  not  true  that  equity  will  in  no  case 
aid  a  volunteer.  It  will  aid  a  volunteer  having  the  prior 
right  against  volunteers.  1  Fonb.  Eg.  274,  n.  845,  6,  7; 
Bouton  vs.  Bouton.  1  Atk.  JR.  625 ;  VUliers  vs.  BeatimonL  1 
Vem.  R.  100 ;  Alien  vs.  Ame,  ib.  365 ;  Beard  vs.  NutaUy  ib. 
427 ;  Chvering  vs.  Cl/zvering,  1  ib.  473 

Bradford  and  HigginSj  for  the  defendants. 

It  is  not  within  the  intent  of  the  statute  of  18  Elizabeth 
that  a  volunteer  grantee  of  land  should  be  held  a  trustee 
for  a  volunteer  bondholder.  Neither  under  the  statute  nor 
at  common  law  can  a  trust  be  raised  as  between  volunteers. 
A  party  seeking  the  aid  of  a  court  of  equity  must  have  a 
higher  right  than  those  whom  he  seeks  to  dispossess.  In 
this  view  there  is  a  broad  distinction  between  creditors  for 
value  and  persons  claiming  under  a  security  given  without 
a  valuable  consideration.  The  latter,  as  to  third  persons, 
are  mere  volunteers,whom  equity  will  not  aid,even  against 
other  volunteers  having  the  Jegal  right.  No  case  can  be 
found  in  which  any  but  a  creditor  for  value  has  been  aid- 
ed as  against  a  volunteer.  Twyne^s  Case.  1  Smith's  Lead. 
Gas.  1 ;  Taylor  vs.  Jones.  2  Atk.  600 ;  1  Sto.  JEJq.  Jur.  Sec.  483 ; 
2  ib.  793, 706 ;  Colman  vs.  Sarel,  8  Bro.  Ch.  JR.  12;  Jefferys  vs. 
Jefferys,  1  Or.  ^  Phil.  R.  138,  141 ;  Price  vs.  Pricey  8  JBng. 
L.  &  E.  R.  271.  Holloway  vs,  Headington,  8  Simon^s  R.  325. 

Then  is  this  a  voluntary  bond?  To  ascertain  whether  it 
be  so  or  not  a  court  of  equity  will  look  behind  the  seal, 
and  inquire  into  all  the  circumstances.     The  effect  of  the 
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seal  is  only  to  impose  upon  the  defendants  the  onits  of  shew- 
ing want  of  consideration.  •  This  they  have  done  by  the 
proof  that  Francis  R.  Garden  was  utterly  insolvent  when 
this  bond  was  given,  and  could  not  have  been  her  creditor. 
1  Am.  Lead.  Cos,  48 ;  Kekewich  vs.  Manning^  12  Eng.  Law 
^  Eq.  R.  126 ;  Hall  vs.  Palmer^  3  Hare  R.  532 ;  Ramsen  vs. 
Jackson,  1  Atk.  R.  294 ;  Lomas  vs.  Wright,  2  Myl.  ^  Keene 
R.  776  ;  dough  vs.  Lambert,  10  Simons  R.  178;  Garrard  vs. 
Lord  Dinorben^  5  Hare  R.  213. 

Gilpin,  0.  J.  Isabella  Garden  executed  and  delivered 
to  her  son,Francis  R.  Garden,her  bond  or  obligation,  dated 
June,  7th,  1858,  for  the  payment  of  J7,100,  with  interest, 
the  payment  of  the  principal  being  subject  to  some  special 
provisions  not  necessary  to  be  stated.  Afterward,  by  two 
deeds,  she  conveyed  her  real  estate,  in  part  to  her  daugh- 
ter,Mary  A.  C.  Derrickson  in  fee  simple,  and  the  residue 
to  trustees  for  the  benefit  of  her  son  William  A.  Garden 
and  his  children.  These  conveyances  were  wholly  volun- 
tary, being  in  consideration  only  of  natural  love  and  afiec- 
tion.  Since  the  death  of  Mrs.  Garden  a  judgment  has  been 
recovered  on  the  bond  against  her  administrator ;  and  sach 
proceedings  have  been  had  as  are  necessary  under  the  stat- 
ute to  make  the  judgment  a  lien  upon  real  estate  of  the 
decedent.  Had  she  remained  seized  of  the  real  estate  in 
question  until  her  death  it  would,without  controversy,  have 
been  subject  to  the  j  udgment.  The  question  then  is  wheth- 
er her  conveyance  of  the  real  estate  in  her  lifetime,  with- 
out any  valuable  consideration,  defeated  the  judgment.  It 
is  not  disputed  that  had  the  bond  on  which  the  judgment 
was  recovered  been  an  ordinary  debt,contracted  for  a  valu- 
able consideration, the  conveyance  of  the  real  estate  would, 
as  against  such  debt  be  void ;  or  rather  the  land  would  stand 
charged,  in  the  hands  of  the  grantees,  with  its  payment. 
But  it  is  insisted  for  the  defendants  that  the  bond  itself 
was  voluntary  and  that  a  court  of  equity  will  not  aid  a 
volunteer. 
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My  view  of  the  bond  is  this.  It  ie  a  perfect  legal  instra- 
ment  ander  seal ;  it  is  not  a  defective  instrument,  such  as 
needs  the  aid  of  a  court  of  equity  to  make  it  perfect 
The  aid  required  is  the  removal  of  an  obstacle  to  its  en- 
forcement presented  by  the  conveyances.  The  seal  im- 
ports a  consideration ;  by  which  is  meant  not  merely  that 
the  seal  is /7nma/ac^  evidence  of  a  consideration,  but  that 
it  gives  to  the  instrument,  in  the  absence  of  fraud,  the  effect 
of  a  bond  executed  for  a  consideration.  Whether  it  were 
given  in  fact  for  a  consideration  or  not,it  creates  a  perfect 
obligation,  both  at  law  and  in  equity,  which  is  enforceable 
as  a  debt  against  the  obligor  and  against  all  volunteers 
claiming  under  her.  Such  a  bond  can  be  impeached  only 
on  the  ground  of  fraud. 

I  am  of  opinion,  therefore,  that  the  real  estate  remains 
in  the  hands  of  the  grantees,  charged  with  the  judgment. 

A  decree  was  entered  for  the  sale  of  the  real  estate  and 
for  the  payment  of  the  judgment  out  of  the  proceeds. 


Thb  State  of  Delaware, 

vs. 
Potter  Griffith,  et  al. 

Kent,  March  Term,  1847.* 

Charitable  uses  are  not  within  the  rule  of  law  against  perpetuities. 

A  devise  of  real  estate,  with  a  direction  that  the  same  be  not  sold  but  rented — 
'^  the  proceeds  arising  from  such  rents'*  to  be  applied  to  certain  char- 
itable uses — held,  not  to  be  within  the  law  against  perpetuities. 

*  This  case  was  not  found  among  Chancellor  Johns'  papers  in  time  to 
publish  it  in  its  proper  order. 


State  v,  Griffith.  898 


Syllabas. 


Prior  to  the  English  Statute  of  9  Geo.  II,  charitable  uses  in  England  were 
subject  to  no  restriction. 

The  English  mortmain  acts  did  not  extend  to  the  British  colonies. 

The  Delaware  Statute  of  17  Gbo.  II,  for  the  relief  of  religious  societieB, 
&c.,  considered ;  its  history  and  objects.  The  prohibitions  in  this 
statute  against  testamentary  gifts  of  real  estate  to  religious  societies 
do  not  affect  charitable  uses  generally. 

A  devise  to  certain  charitable  uses  of  a  fund,  to  be  distributed  **by  agents* 
to  be  appointed  by  the  Orphans'  Court  or  the  Levy  Court  of  Kent 
County,  as  maybe  deemed  most  proper,'*  is  not  void,  for  uncertainty 
as  ta  which  one  of  the  two  Courts  shall  appoint  the  agents.  Either 
Court  may  exercise  the  power  of  appointment.  If  both  refuse,  this 
Court  will  appoint.  So,  were  the  power  of  appointment  void  for  un- 
certainty, this  Court  would  have  power  to  create  the  necessary  agency. 

Distinction  between  limitations  of  the  legal  estate  and  limitations  by  way 
of  trust,  with  respect  to  the  degree  of  certainty  requisite  in  the  objects 
to  take. 

A  devise  of  lands  in  trust  **  to  and  for  the  support,  maintenance  and  edu- 
cation of  the  poor  white  citizens  of  Kent  County  generally,'*  coupled 
with  a  direction  that  no  part  of  the  bequest  should  *'  be  applied  to  the 
use  or  benefit  of  any  person  or  persons  residing  wiihin  the  walls  of  the 
Poor  House,  but  to  be  distributed  amongst  such  only  of  the  poor  who 
by  timely  assistance  may  be  kept  from  being  carried  to  the  Poor  House 
and  becoming  subjects  thereof,"  is  not  void  for  uncertainty  in  the  de- 
scription of  the  objects. 

Uncertainty  as  to  the  individual  beneficiaries,  until  appointment  or  selec- 
tion, is  characteristic  of  a  charitable  use. 

An  equitable  interest  vests  in  the  beneficiaries  of  a  charitable  use,  from  the 
time  of  their  appointment  or  selection — such  as  entitles  them  to  enforce 
their  equitable  rights. 

The  jurisdiction  of  the  Court  of  Chancery  in  this  State  to  protect  and  en- 
force charitable  uses,  considered  at  large  and  sustained. 

Such  jurisdiction,  in  England,  existed  in  the  Court  of  Chancery  prior  to 
the  Statute  of  48  Elizabeth,  and  is  not  founded  on  that  statute. 

The  cases  o£ Baptist  Association  vs.Harfs  Exrs,  4  WTieat  S,C,  R.  l,aQd 
Vidal  et  cd.  vs,  Oirard's  Ex'rs.,  2  How.  S.  C.  Sep,  127,  reviewed. 

60 
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Case  stated  in  equity. — This  was  an  information  filed 
by  the  Attorney  General  to  establish  the  trasts  of  a  devise 
to  charitable  uses  made  by  the  last  will  and  testament  of 
Benjamin  Potter,  dec'd.  The  questions  arising  in  the  case 
were  submitted  to  the  Chancellor  upon  a  case  stated,  the 
material  facts  of  which  were  as  follow : — 

Benjamin  Potter,  being  seized  of  a  large  estate,  real 
and  personal,  made  his  last  will  and  testament,  bearing 
date  July  26th,  1839,  and  also  three  codicils;  No.  1,  dated 
July  26th,  1889,  No.  2,  dated  September  5th,  1848,  and  No. 
8,  dated  October  12th,  1848.  The  testator  died  October 
21st,  1848,  and  probate  was  duly  made  of  his  will  and 
codicils. 

By  the  will  and  codicils  of  the  testator,  taken  all  to- 
gether, he  devised  all  the  residue  of  his  estate,  which  in- 
cluded a  large  real  estate  situated  in  Kent  County,  to  Pot- 
ter Griffith,  George  S.  Adkins  and  Levin  H.  Adams,  (who 
were  also  appointed  executors,)  in  trust,  "to  be  by  them,my 
said  executors,  rented  out  and  the  proceeds  arising  from 
such  rents  to  be  applied  to  and  for  the  support,maintenance 
and  education  of  the  poor  white  citizens  of  Kent  County 
generally*' — the  distribution  thereof  to  be  made  "  by  agents 
to  be  appointed  by  the  Orphans'  Court  or  the  Levy  Court  of 
Kent  County,  as  may  be  deemed  most  proper.  I  wish  it  to 
be  clearly  understood  that  no  part  of  my  bequest  shall  be 
applied  to  the  use  or  benefit  of  any  person  or  persons  re- 
si  ding  within  the  walls  of  the  Poor  House;  but  to  be  dis- 
tributed amongst  such  only  of  the  poor  who  by  timely 
assistance  may  be  kept  from  being  carried  to  the  Poor 
House  and  becoming  subjects  thereof."  * 

*The  items  of  the  will  and  codicils,  out  of  which  the  questions  arose,  are 
as  follow : 

Item  18  of  the  WiU.—^^  I  give  and  bequeath  to  Potter  Griffith,  George 
S.  Adkins  and  Levin  H.  Adams,  all  the  balance  or  residue  of  my  estate, 
real,  personal  and  mixed,  of  every  description,  in  trust ;    also  all  the  real 
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The  trustees  named  in  the  will  declined  to  accept  the 
trust.  The  defendants,  who  were  the  heirs  at  law  of  the 
testator,  brought  an  ejectment  for  the  residuary  real  estate, 
claiming  that  the  devise  of  it  to  the  charitable  uses  was 
invalid.  Pending  this  action  the  present  case  stated  was 
filed,  wherein  the  State  was  made  a  complainant  and  the 
heirs  at  law  defendants,as  upon  an  information  filed  by  the 
Attorney  General  to  restrain  the  ejectment  at  law  and  to 
establish  the  trusts  of  the  will. 

The  questions  raised  by  the  case  stated  were,  ^^  whether 
the  said  devise,  so  made  in  and  by  the  said  18th  Item  of  the 
said  last  will  and  testament  and  said  codicils  thereto,  un- 
to and  for  the  said  charitable  uses,  objects  and  purposes  in 
manner  and  form  aforesaid,  are  valid  and  capable  of  being 
sustained  and  carried  out  in  a  court  of  chancery,  accord- 
ing to  the  rules  and  principles  of  equity ;  or  whether  the 

estate  which  I  may  purchase  or  acquire,  after  the  date  of  this  my  last  will 
and  testament,  and  after  a  proper  settlement  of  my  estate  and  sale  of  all 
such  of  my  lands  as  are  not  devised  in  former  items  of  this  my  will ;  which 
said  lands  they  may  sell  and  dispose  of,  at  such  lime  or  times  as  they  may 
deem  most  proper ;  and  all  the  net  proceeds  of  all  my  real  and  personal 
estate,  after  paying  the  legacies  given  and  bequeathed  in  the  former  items 
of  my  will,  to  be  paid  over  to  my  executors,  Potter  Griffith,  George  S. 
Adkins  and  Levin  H.  Adams. 

I  particularly  enjoin  it  on  my  executors,  or  the  survivors  or  survivor  of 
them,  or  agents  appointed  by  them  or  by  the  Chancellor  of  the  State  of 
Delaware,  to  sell,at  such  times  as  they  may  deem  most  advisable,  and  to  lay 
oat  all  the  net  proceeds,  as  it  shall  become  due,  in  such  stock  as  they  or  a 
majority  of  them  may  deem  most  proper,  and  to  reinvest  all  such  interest 
or  dividends  as  may  arise  from  said  stock,  for  the  full  term  of  five  years 
from  the  date  of  the  purchase  or  investment  of  such  stock  by  my  executors ; 
and  my  will  and  desire  is  that  all  the  net  proceeds  or  dividends  arising 
from  said  stock  shall  be  distributed  by  my  executors  in  the  following  man- 
ner, to  wit :  one-third  thereof  to  the  trustees  of  the  Methodist  Episcopal 
Church  in  the  town  of  Milford,  Delaware,  for  the  sole  use  and  benefit  of 
the  said  Methodist  Episcopal  Church  in  said  town  ;  one  other  third  part 
thereof  to  and  for  the  support  of  the  aged  and  infirm  portion  of  the  me- 
chanics residing  in  the  town  of  Milford,  and  to  assist  such  young  mechan- 
ics  in  setting  up  or  commencing  their  respective  trades,  who  shall  not  be 
able  to  do  so  themselves,  of  their  own  means ;  such  distribation  to  be 
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same  are  void  or  illegal  and  not  capable  of  being  sustain- 
ed and  carried  out  in  a  court  of  equity,  according  to  the 
rules  and  and  principles  of  equity." 

It  was  agreed  by  the  parties  ''  that  in  case  the  Court  shall 
be  of  opinion  and  decide  that  said  devises,  so  made  in  man- 
ner and  form  aforesaid,  are  valid  and  capable  of  being  sus- 
tained and  carried  out  in  a  court  of  chancery,  according 
to  the  rules  and  principles  of  equity,  a  decree  shall  be  en- 
tered in  favor  of  the  complainant  in  this  suit,  perpetually 
enjoining  the  said  defendants,  who  are  lessors  of  the  plain- 
tiffin  the  said  action  of  ejectment,  and  that  the  Court  may 
make  such  decree  or  decrees  as  may  be  deemed  necessary 
for  establishing  the  trusts  and  charitable  uses  of  the 
will  and  carrying  the  same  into  execution.  And,  far- 
ther, it  was  agreed  that  in  case  the  Court  shall  be  of  the 
opinion  and  decide  that  said  devises,  so  made  in  manner 

made  by  tniatees,  to  be  appointed  by  a  majority  of  the  mechanics  at  that 
time  living  in  the  town  of  Milford  and  their  successors,  and  to  be  distrib- 
uted by  said  trustees  at  such  times  and  in  such  sums  as  they,  or  a  majority 
of  them,  may  deem  most  proper.  The  remaining  one-third  part  thereof 
to  be  distributed  amongst  the  poor  white  citizens  of  the  town  of  Milford 
and  of  Milford  Hundred  who  are  not  otherwise  provided  for  in  any  of  the 
-  preceding  items  of  my  will ;  and  this  distribution  is  to  be  made  by  agents 
to  be  appointed  by  the  Orphans'  Court  or  the  Levy  Court  of  Kent  County, 
as  may  be  deemed  most  proper.  I  wish  it  to  be  clearly  understood  that  no 
part  of  my  bequest  shall  be  applied  to  the  use  or  benefit  of  any  person  or 
persons  residing  within  the  walls  of  the  Poor  House,  but  to  be  distributed 
amongst  such  only  of  the  poor  who,  by  timely  assistance,  may  be  kept 
from  being  carried  to  the  Poor  House  and  becoming  subjects  thereof 

In  Codicil  No.  2,  was  a  provision  as  follows : — 

Fourthiy — In  item  18th,  of  my  last  will  and  testament  aforesaid,  I  wish 
to  make  and  do  hereby  make  the  following  alteration,  to  wit :  I  wish  and 
desire  that  all  my  real  estate,  of  which  I  may  be  possessed  at  the  time  of 
my  decease,  and  which  has  not  been  devised  or  given  to  individuals  in  my 
last  will  and  testament  aforesaid,  instead  of  being  sold  by  my  executors,  as 
provided  in  said  eighteenth  item,  shall  be  by  them  my  said  executors  ranted 
out,  and  the  proceeds  arising  from  such  rents  to  be  applied  by  my  said  ex- 
ecutors to  the  same  purposes  and  for  the  same  uses  as  is  mentioned  in  the 
three  items  and  nnder  the  three  heads  of  distribution,  as  written  in  the 
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and  form  as  aforesaid,  are  not  valid,  nor  capable  of  being 
sustained  and  carried  oat  in*  a  court  of  chancery,  accord- 
ing to  the  rales  and  principles  of  equity,  the  Chancellor 
shall  decree  accordingly. 

But,  it  was  farther  agreed  that  any  of  the  said  parties 
might  appeal  from  any  decree  which  should  be  made  by 
the  Chancellor  in  this  cause  to  the  Court  of  Errors  find 
Appeals,  and  that  such  appeal  or  appeals  should  be  heard 
and  decided  in  the  Court  of  Errors  and  Appeals  upon  the 
case  stated. 

The  cause  came  before  the  Chancellor,at  the  March  Term 
1847,  and  was  submitted  upon  the  case  stated  with  state- 
ments by  counsel  of  points  and  authorities. 

U.  W.  Gilpin,  Attorney  General,  with  whom  was  J.  P. 
ComcgySy  for  the  State. 

said  eighteenth  item,  and  on  the  foarth  page  of  my  last  will  and  testament 
aforesaid;  it  being  my  intention  and  meaning  hereby  to  alter  and  amend 
said  eighteenth  item  only  so  far  as  to  enjoin  upon  my  executors  aforesaid 
the  renting  instead  and  in  the  place  of  the  sale  of  my  real  estate." 

In  Codicil  No,  8,  was  a  provision  as  follows : — 

'*  Sixth, — I  hereby  cancel,  annul  and  make  void  all  and  every  part  of 
my  last  will  and  testament,  and  of  the  codicils  thereto,  that  gives  and  de- 
vises any  part  or  portion  of  my  estate  to  the  trustees  of  the  Methodist 
Episcopal  Church  in  Milford ;  and  also  all  and  every  part  thereof  that 
gives  and  devises  any  part  or  portion  of  my  estate  to  and  for  the  support, 
use  and  benefit  of  the  mechanics  residing  in  the  town  of  Milford  ;  and,  in 
the  place  and  stead  of  such  distribution  to  the  Church  aforesaid  and 
amongst  the  mechanics  aforesaid,  I  give  and  bequeath  that  portion  of  my 
estate  that  was  devised  for  those  two  purposes,  and  also  that  portion  of  my 
estate  that  was  devised  to  the  ^'  poor  white  citizens  of  the  town  of  Milford 
and  of  Milford  Hundred"  (hereby  annulling  and  making  void  this  last 
mentioned  item  as  it  stands  in  the  18th  item  of  my  will  also)  to  and  for  the 
support,  maintenance  and  education,  of  the  poor  white  citizens  of  Kent 
County  generally — ^the  apportionment  and  distribution  thereof  to  be  made 
in  the  same  manner  and  under  the  same  restrictions  and  regulations  as  are 
mentioned  and  written  in  the  18th  item  of  my  last  will  and  testament,  to 
which  this  present  writing  is  a  codicil,  concerning  the  poor  white  citizens 
of  the  town  of  Milford  and  of  Milford  Hundred." 
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M.  W.  Bates,  and  D.  M.  Bates,  for  the  defeDdants. 

Johns,  Jr.,  CflANOBLLOB. — The  question  submitted  in  the 
case  stated  respects— ^^r^^,  the  validity  of  the  devise,  and 
secondly,  the  power  of  this  Court  to  execute  it. 

IX  is  admitted  to  be  a  devise  to  charitable  uses.  The 
statement  of  the  case  does  not  specifically  question  the  de- 
vise as  to  the  quantity  or  interest  of  the  estate,  but  regards 
the  invalidity  of  the  devise. 

In  the  points  presented  the  complainant  insists  that  the 
estate  devised  in  trust  is  a  fee  simple  in  the  trustees;  and 
that  if  the  fee  did  not  vest  in  them,  still  the  whole  beneficial 
interest  in  the  said  real  estate  is  devised  to  charity.  The 
defendants,  in  their  second  point,  allege  that  the  real  estate 
was  devised,  as  aforesaid,  simply  to  hold  and  manage 
the  same.  I  shall,  therefore,  before  considering  the  gener- 
al question,  advert  to  this  aspect  of  the  case. 

The  words  of  the  will  in  the  18th  Item,  '^  all  the  balance 
or  residue  of  my  estate,  real,  personal  and  mixed  in  trust," 
I  have  no  doubt  gave  the  legal  estate  in  fee.  The  power 
to  sell  was  added  and  the  purchase  money  directed  to*  be 
invested  in  order  to  create  a  permanent  fund,  the  annual 
income  thereof  being  appropriated  to  certain  uses.  I  also 
consider  that  the  codicil  No.  2  revokes  the  power  of  sale 
without  disturbing  the  devise  of  the  legal  estate,and  annuls 
the  uses  declared  by  the  will,  substituting,  in  lieu  thereof,  a 
new  and  distinct  object  of  charitable  use,  with  authority  to 
the  trustees  to  manage  the  estate  and  receive  the  income, 
to  be  applied  to  the  charitable  use  by  agents  appointed  by 
the  Orphans'  Court  or  the  Levy  Court  .of  Kent  County. 
The  testator  evidently  intended  a  trust  for  a  charitable  use, 
and  has  used  words  which  by  adjudged  cases  are  sufficient 
to  vest  a  fee  in  the  trustees.  They  were  persons  capable 
of  taking,  but  have  refused  the  trust.  Can  their  refusal 
defeat  the  testator's  will  or  destroy  the  trust,  supposing  the 
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devise  and  the  trust  in  all  other  respects  valid  ?  The  uni- 
form course  and  action  of  a  court  of  chancery,  which 
never  allows  a  trust  to  fail  for  want  of  a  trustee,  nega- 
tives the  idea.  Therefore,  it  is  immaterial  whether  the 
legal  estate  be  in  the  trustees  or  descends  to  the  heirs : 
the  trust,  being  created  and  incident  to  it,will  be  enforced 
by  the  Court  unless  it  be  invalid  from  some  other  cause. 

I  shall  now  consider  the  other  causes  relied  on  as  render- 
ing the  devise  invalid. 

1.  The  j&rst  is  that  the  testator  has  designed  and  attempt- 
ed to  create  a  perpetuity,  and  to  render  said  real  estate  for 
ever  inalienable,  contrary  to  and  in  violation  of  the  plain 
rules  of  law  on  the  subject.  The  case  stated  admits  the 
devise  in  trust  to  be  for  a  charitable  use,  which  is  an  estate 
or  interest  that  does  not  fall  within  the  scope  of  the  reason- 
ing on  which  the  rule  against  perpetuities  rests.  In  Levns 
on  the  Law  of  Perpetuities  p.  668  {Law  Lib.j)  it  is  said; 
"when,  either  from  circumstances  extrinsic  to  a  limitation 
or  from  the  character  of  its  subject  matter,  a  sufficient 
guarantee  exists  against  any  violation  of  the  spirit  of  the 
law  for  the  prevention  of  remoteness,  their  force  and  ap- 
plicability, with  respect  to  any  such  limitation,  cease  so  far 
as  concerns  the  necessity  for  expressly  conforming  it  to  the 
period  prescribed  by  law.  This  consideration  seems  to 
apply  to  the  three  following  classes  of  limitations :  1.  lim- 
itations executory  or  by  way  of  remainder  after  or  in  dero- 
gation of  estates  tail ;  2.  limitations  whose  subject  matter 
is  of  limited  endurance;  and  8.  limitations  in  mortmain 
and  to  charitable  uses.'' 

It  is  apparent  that  until  the  Statute  of  9  Geo.  11,  little 
restraint  was  imposed  on  alienations  of  lands  for  charitable 
uses.  At  that  period,a8  Sir  William  Blackstone  remarks, 
(2  £L  Com.  263,)  it  was  apprehended  that  persons  on  their 
death  beds  might  make  large  and  improvident  dispositions, 
even  for  these  good  purposes^and  defeat  the  politioal  ends 
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of  the  statutes  of  mortmain ;  andyin  the  words  of  Mr.  Jar- 
m&u{lJarman  on  Wills  198),"it  appears  to  have  been  consid- 
ered, that  this  disposition  would  be  sufficiently  counteract- 
ed by  preventing  persons  from  aliening  more  of  their  lands 
than  they  chose  to  part  with  in  their  life  time ;  the  suppo- 
sition evidently  being  that  men  were  in  little  dahger  of 
being  perniciously  generous  at  the  sacrifice  of  their  own 
personal  enjoyment,  and  when  uninfluenced  by  the  near 
prospect  of  death." 

In  England,  after  the  Statute  of  9  Geo.  11  ch.  36,  all 
testamentary  charitable  provisions  out  of  real  estatCjOr  chat- 
tels savoring  of  the  realty, were  prohibited ;  and  restrictions 
were  imposed  on  like  provisions  by  instruments  inter  vivos. 
Lewis  on  Perp,  691 ;  {Law  Lib.) 

The  mortmain  acts  did  not  extend  to  the  British  Colo- 
nies;  and  Sir  William  Grant  says,  in  A%.  GenH.  vs.  Stew- 
arty  2  Mer.  164,  that,  in  its  causes,  objects,  provisions, 
qualifications  and  exceptions,it  is  a  law  wholly  Engli8h,cal- 
culated  for  purposes  of  local  policy,  complicated  with  local 
establishments,  and  incapable,  without  great  incongruity 
in  its  effect,of  being  transferred,as  it  stands,  into  the  code 
of  any  other  country. 

It  thus  appears  that,  anterior  to  the  Statute  of  9  Geo. 
II,  ch.  36,  a  devise  of  land  to  charitable  uses  was  not  in- 
valid, and  was  only  rendered  so  by  the  provisions  of  that 
act ;  and  further,  that  the  rule  of  perpetuity  was  inappli- 
cable. Regarding,  therefore,the  law  and  equity  of  the  case 
as  subject  to  the  common  law  and  principles  of  equity 
bearing  upon  it,in  the  state  of  Delaware,  unless  some  leg- 
islative act  of  our  own  has  varied  the  subject  of  devises  to 
charitable  uses,  as  has  been  done  in  England,  the  objection 
to  the  validity  of  the  devise  cannot  be  sustained  on  the 
ground  that  it  creates  a  perpetuity. 

It  may  be  expedient  here  to  notice  the  only  acts  of  leg- 
islation which  appear  to  have  any  bearing  upon  this  case, 
especially  as  one  of  them, with  respect  to  religious  societies, 


State  V.  Griffith.  401 


Opinion : — as  to  perpetnity — act  abont  religions  societies. 


resembles,  in  its  provisions,the  Statute  of  9  Geo.  II.  The 
acts  to  which  I  have  reference  are  to  be  found  in  the  Dig. 
Del  Laws  (1829),  457-9,  under  the  title  "  Religious  Socie- 
ties.'*  The  first  is  entitled  "  An  act  for  the  enabling  of 
religious  societies  of  protestants  within  this  Government 
to  purchase  lands  for  burying  grounds,  churches,  houses 
for  wor8hip,school8,"  &c., passed  in  17  Geo.  II.  The  pecu- 
liar phraseology  of  the  title  of  this  act  may  be  supposed  to 
imply  a  negation  of  charitable  uses.  The  provisions  of 
the  act  are  confined  to  religious  protestant  societies. 
It  was  an  act  of  the  Colonial  Assembly,  intended  for  the 
benefit  of  such  religious  societies,  being  protestant,  as  were 
not  of  the  Church  of  England.  The  latter,  being  estab- 
lished by  law,  had  a  legal  existence,  and  was  secure  in  the 
enjoyment  of  its  legal  rights  :  the  former,  although  toler- 
ated, it  was  supposed  had  not  a  legal  capacity,  either  to 
receive  or  protect  any  temporal  rights.  Besides,  cases  had 
occurred  in  which  decisions  had  been  made  adverse  to  tem- 
poral interests  of  protestant  religious  societies  not  of  the 
established  church.    Attorney  General  vs.  Richard  Baxter y 

1  Eq.  Ca.  Ab.  96 ;  1.  Vem.  248.  There  is  no  protection 
for  charitable  uses  to  any  religious  body  not  belonging  to 
the  established  church  except  under  the  Toleration  Act. 
Loyd  et  al.  vs.  SpiUet,  3  P.  Wms.  344,  in  1784,  as  to  dis- 
senters. Atty.  Genl.  vs.  Andrews,  1  Ves.  Sr.  R.  226,  by 
Lord  Hardwicke  in  1741,  as  to  Quakers.  The  Atty.  OenL 
vs.  Cock,  2  Ves.  Sr.  R.  278,  in  1761,  by  Sir  John  Strange, 
Master  of  the  Rolls,  in  the  case  of  Baptists.  In  the  Atty. 
Genl.  vs.  Pearson,  8  Mer.  409,  Lord  Eldon  quotes  Lord 
Mansfield's  words ;  "  the  Toleration  Act  established  dis- 
sent. '' 

For  religions  not  tolerated,  there  are  no  valid  charitable 
uses;— 1  y^n^.  293;  Mtzg.  64;  2SwanSj5S9;  A7nbl228; 

2  SwanSy470 ; — none  for  supporting  or  teaching  the  religion 
of  the  Jews;  but  for  the  maintenance  of  poor  Jews  and  for 
their  instruction  in  letters  they  are  good  without  the  aid 
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of  the  statute.  Ambl.  228 ;  2  Swans.  487.  The  Toleration 
Act  of  I  William  and  Mary,  ch.  18,  did  not  extend  to  the 
colony  of  Pennsylvania, and  consequently  not  to  the  coun- 
ties on  the  Delaware ;  nor  is  there  a  word  in  the  charter  of 
Charles  11  securing  that  right  to  the  Colonists,  and  only 
one  clause  on  the  subject  of  religion  in  the  22d  section, 
and  that  of  rather  a  contrary  character;  for  it  inhibits  all 
annoyance  to  any  preacher  or  preachers  approved  by  the 
Bishop  of  London  and  sent  into  the  Colony  at  the  request 
of  the  inhabitants,  to  the  number  of  twenty,  expressing 
their  desire  to  the  Bishop  to  that  effect  The  suspected 
faith  of  Charles  II,  the  well  known  faith  of  the  Duke  of 
York,the  friend  of  William  Penn,and  the  prevalent  though 
mosf  unfounded  doubts  of  Penn*8  own  sincerity  would  have 
made  a  clause  of  general  toleration  in  the  charter  a  theme 
of  outcry  against  popery  in  disguise.  Whatever  may  have 
been  the  cause  of  this  omission  in  the  charter,  it  was  clear 
that  so  far  as  it  professed  toleration  it  was  only  toleration 
for  the  Church  of  England,  as  by  law  established ;  and  this 
jealousy  of  dissent  on  the  one  hand,  and  a  like  jealousy  of 
the  established  church  on  the  other  manifesting  itslBlf  va- 
riously, but  among  other  forms  in  the  two  great  points  of 
affirmations  and  the  estates  of  religious  societies  of  prot- 
estant  dissenters,  without  any  the  least  intermixture  of  the 
question  of  charitable  uses  generally,  were  the  cause  of  a 
contest  between  the  crown  and  Colony  through  the  whole 
reign  of  Queen  Anne  to  the  end  of  George  I;  and,  though 
it  was  mitigated  at  the  close  of  his  reign,  and  still  further 
in  the  reign  of  George  EC,  yet  so  much  of  it  as  regard- 
ed charitable  uses  for  the  propagation  of  religion  was 
extinguished,  with  the  principle  on  which  they  were  re- 
sisted,only  by  the  Revolution  of  1776.  The  Uniformity  Act 
of  Charles  11  before  the  charter,  the  Toleration  Act  after- 
ward, which  did  not  extend  to  the  Colonies,  the  8th  sec. 
of  5  Anne,  ch.  8,  extending  the  establishment  to  England 
and  "  the  territories  thereof,"  which  by  some  was  inter. 
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preted  to  embrace  the  Colonies,  the  absence  of  all  express 
toleration  in  the  charter,  and  the  tendencies  of  Queen 
Anne's  reign  to  spread  the  influence  of  the  Church  of  Eng- 
land, made  the  position  of  the  property  of  the  other  church- 
es in  the  Colony  a  subject  of  great  uneasiness;  and  the  more 
so  from  the  pertinacious  refusal  of  the  crown  to  permit  any 
law  in  relief  of  conscientious  scruples  in  regard  to  oaths. 
The  object  of  the  act  of  1731  was  to  counteract  reli^ous 
intolerance  and  to  place  all  protestant  religious  societies 
ou  the  same  footing  on  which  the  established  church  stood 
in  England  and  also  in  the  Colonies.  For  a  full  and  lucid 
historical  and  legal  detail  upon  this  subject,  I  would  refer 
to  the  argument  of  Mr.  Binney  in  the  case  of  Vidal  et  al. 
vs.  Oity  of  Philadelphia.  The  Pennsylvania  act  was  passed 
at  the  same  time  with  ours,  and  is  precisely  similar. 

The  extracts  from  the  argument  of  Mr.  Binney  in  the 
case  referred  to  havebeen  made  to  direct  attention  to  them, 
and  because  our  act  and  the  Pennsylvania  act  were  enacted 
at  the  same  time  and  under  the  same  proprietary  govern- 
ment ;  and  the  historical  and  legal  details  I  consider  have 
the  same  application. 

The  Revolution  of  1776  having  dissolved  the  connec- 
tion of  the  Colonies,  and  rendered  each  State  sovereign, 
the  constitution  separated  Church  and  State.  This  new 
state  of  things  placed  all  religious  societies  upon  the  same 
platform — the  29th  Article  declaring,  "  there  shall  be  no 
establishment  of  any  one  religious  sect  in  this  State  in 
preference  to  another."  (See  Constitution  or  system  of 
Government,  Sept.  20th,  1776.  See  also  the  Constitution 
of  the  State  of  Delaware,  1792.)  JTo  preference  was  to  be 
"  given  by  law  to  any  religious  societies,  denominations 
or  modes  of  worship."  Art.  1,  Sec.  1.  Again,  it'Svas  pro- 
vided that  "  the  rights,  privileges,  immunities  and  estates 
of  religious  societies  and  corporate  bodies  should  remain 

as  if  the  Constitution  of  the  State  had  not  been  altered." 
Art  Vm,  Sec.  9.    Previous  to  the  Constitution  of  1792, 
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in  the  year  1787,  under  that  of  1776,  an  Act  of  Assembly 
made  provision  prescribing  the  mode  whereby  all  reli- 
gious societies,  in  compliance  therewith, might  become  in- 
corporated and  appoint  trustees;  also  authorizing  such 
corporations  to  acquire  and  hold  real  and  personal  estate. 
To  guard  against  the  undue  accummulation  of  real  estate 
the  title  thereto  could  only  to  a  limited  amount  of  annual 
incoihe  be  acquired,  and  that  only  by  deed  executed  and 
in  the  mode  specially  designated.  This  Act,  like  that  of 
9  George  II,  so  far  as  religious  societies  were  concerned, 
prohibited  all  testamentary  provisions  out  of  real  estates. 
The  Act  cannot  be  considered  as  afiecting  charitable  uses 
generally;  and, with  respect  to  the  corporations  created 
under  it,  has  always  been  confined  to  such  devises  as  re- 
lated to  or  embraced  real  estate. 

Considering  the  question  presented  in  the  case  stated 
not  to  be  within  the  Acts  referred  to,  nor  within  the  rule 
of  perpetuity,  I  shall  next  proceed  to  examine  the  other 
grounds  relied  on  as  invalidating  the  devise. 

2.  I  have  already  observed  that  the  refusal  of  the  trus- 
tees cannot  affect  the  validity  of  the  devise  if  there  be  no 
other  objection.  It  is  said  that  in  this  case  the  testator  has 
marked  out  or  attempted  to  mark  out  and  establish  his 
Qwn  particular  plan  or  medium  for  ascertaining  and  desig- 
nating the  individuals  under  the  general  and  indefinite 
class  of  the  poor,  to  which  individuals,  thus  ascertained, 
his  bounty  was  to  be  apportioned  and  distributed,  viz;  by 
agents,  to  be  appointed  by  the  Orphans'  Court  or  Levy 
Court  of  Kent  County,  as  may  be  deemed  most  proper.  It  is 
contended  that  the  said  plan  or  medium  is  in  itself  abso- 
lutely and  materially  defective  and  uncertain  and  inca- 
pable of  being  carried  out,  by  reason,  particularly,  of  un- 
certainty as  to  which  one  of  the  said  two  Courts  shall 
appoint  the  said  agents ;  and  that,therofore,the  devises  and 
dispositions  of  the  residue  of  said  real  estate  are  alto- 
gether uncertain  and  incapable  of  being  reduced  to  cer- 
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tainty,  and  are  null  and  void.  This  objection  is  not 
founded  on  the  uncertainty  of  the  objects  of  the  trust, 
bat  simply  applies  to  the  mode  prescribed  by  the  testator 
in  which  the  agency  for  distribution  is  authorized  to  be 
appointed.  The  testator  has  defined  the  class  and  described 
the  condition  of  the  persons  intended  to  be  benefited  by 
the  trust.  The  distribution  to  the  persons  answering  the 
description  by  the  agents,  when  appointed,  is  imperative. 
They  are  not  the  depositaries  of  a  general  discretionary 
power,  but  of  one  so  specially  limited  in  its  action  as  to 
be  subject  to  the  control  of  this  Court,if  it  should  be  exer- 
cised contrary  to  the  will  of  the  testator.  The  power  of  ap- 
pointment given  to  either  of  the  two  Courts  named,if  it  is 
to  be  regarded  as  precluding  both,would  appear  productive 
of  a  singular  inconsistency.  It  would  be  equivalent  to  say- 
ing that  because  I  authorize  an  act  to  be  done  by  either  of 
two  persons  named,  therefore,  neither  shall  do  it.  I  appre- 
hend the  act  to  be  done  ought  to  be  done  by  one  or  the  oth- 
er ;  and  this  Court  should  consider  that  it  will  be  performed,' 
unless  advised  to  the  contrary  by  the  refusal  of  both. 
Then  it  appears  to  me  the  mode  prescribed  by  the  testator 
does  not  necessarily  defeat  the  power  of  appointment  by 
one  or  the  other  of  the  Courts  designated.  But  suppose 
both  to  refuse  to  exercise  the  power  of  appointment,  and 
thereby  the  agency  for  distribution  should  fail  to  be 
created,  can  this  Court  remedy  the  deficiency  and  call 
into  existence  an  agency  for  applying  the  annual  income 
of  the  trust  fund  so  as  to  execute  the  trust?  The  case 
would  not  be  different  in  principle  from  many  that  have 
been  the  subject  of  equity  jurisdiction,supposing  in  all  other 
respects  the  power  of  the  Court  embraces  it.  To  explain 
and  illustrate  the  position  and  apply  the  principle,  I 
shall  advert  to  the  rule  of  equity  as  settled  by  decisions. 
This  Court  will  not  permit  the  general  intention  to  fail 
for  want  of  circumstances  annexed,  which  by  the  fault  or 
neglect  of  the  parties  cannot  take  effect.  2   Ves.  Jr.  890. 
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There  are  many  cases  where  the  most  general  gifts  for 
charity  have  been  executed.  The  circumstance  that  the 
trustee  is  unable  by  death  to  dispose  of  it  tiiakes  no  dif- 
ference, becjause  it  is  a  power  given  to  a  person.  Suppose 
there  was  no  gift  but  only  a  power  to  the  executor  to  dis- 
pose to  such  and  such  charities ;  there  the  charities  survive. 
Bat  here  it  is  much  stronger,  because  the  testator  has 
recommended  a  more  particular  charity  than  the  general 
one.  It  is  then  impossible  to  say  the  charity  must  not  be 
sustained.  1  Ves.  Jr.  475.  In  the  case  under  c6nsider- 
ation  the  particular  charity  is  accurately  defined  by  the 
testator,  the  trust  created,  and  the  qualifications  or  con- 
dition of  the  objects  to  be  the  recipients  of  the  benefit 
described.  The  agents  to  distribute,  when  appointed, 
must  do  it  in  the  mode  directed  by  the  testator:  hence, it 
is  apparent  the  appointment  and  the  agents  appointed 
are  but  instrumental  in  giving  effect  to  the  general  inten- 
tion, which  is  charity.  Suppose,  then,  the  Courts  neglect 
or  refuse  to  appoint  the  agents,  would  it  vary  the  case 
from  that  in  Atfy  General  vs.  Boultbee^  2  Ves.  Jr.  380, 
where  the  persons  having  the  authority'  neglected  or 
refused  to  appoint  ?  or  that  in  which  the  testator  devised 
to  such  charitable  uses  as  he  should  appoint  and  no  such 
appointment  could  be  found?  1  Vem.  234 ;  7  Ves.  Jr.43, 7). ; 
or  to  such  charitable  uses  as  he  should  appoint,and  he  died 
without  makingan  appointment  ?  Freem. Ch. Gas,  261 ;  Mills 
vs.Farmer,  IMer.bo.  In  these  cases,  it  should  be  observed, 
the  object  of  the  charity  and  the  person  to  designate  it 
were  both  wanting;  but,in  the  present  case,the  only  defect 
relied  on  is  the  want  of  an  agent  to  execute  the  distribu- 
tion of  the  fund  in  the  mode  and  to  the  objects  the  tes- 
tator has  himself  directed  in  a  particular  manner.  It  may 
be  said  the  objection  does  not  rest  on  the  ground  I  have 
stated,  but  rather  on  the  fact  that  the  appointment  being 
vested  in  either  the  Orphans'  Court  or  Levy  Court,as  may 
be  most  expedient,  has  negatived  the  possibility  of  cither 
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making  the  appointment.  If  this  be  so,  and  neither  can 
appoint,  then  the  case  presented  is  one  of  no  agency  to 
distribute;  and,  from  the  authorities  above  referred  to,  I 
entertain  no  doubt  this  Court  has  the  power,  and  would 
execute  the  trust.  But,  the  right  of  appointment  being 
given  to  either,  I  consider  either  may  exorcise  it,  and  the 
agency  would  be  legitimately  constituted. 

3.  The  third  and  last  objection  to  the  validity  of  the  de- 
vise is,  that  the  said  devise  of  the  residue  of  the  testator's 
real  estate  is  void  for  uncertainty,  there  being  no  cestuis  que 
trustor  beneficiaries  designated  in  the  will,  nor  ascertain- 
able under  its  provisions,  for  whom  an  interest  can  be  as- 
serted in  a  court  of  equity. 

This  objection  assigns  as  the  ground  of  the  uncertainty 
of  the  devise ;  Jirst^  that  the  will  has  not  designated  the 
beneficiaries,  and  also  that  under  its  provisions  they  are 
not  ascertainable. 

The  limitation  of  an  estate  to  the  poor  of  a  parish  would, 
at  law,  be  void  {Coke  on  Litt.  8  a)because  the  rules  of  plead- 
ing require  the  claimants  to  bring  themselves  under  the 
gift,  and  no  indefinite  multitude,  without  public  allowance, 
can  take  by  a  general  name ;  but,  by  way  of  trust,  they  are 
capable  of  taking ;  for  they  assert  no  title  in  them8elve8,but 
call  upon  the  trustees  to  observe  the  dictates  of  good  Qon- 
science.  (6?i76er^  on  Uses^  44).  But  who  shall  answer  the 
description  of  poor  of  a  parish — whether  those  who  receive 
or  those  who  do  not  receive  parish  relief — appears  to  have 
been  considered  a  matter  of  doubt.  Sir  J.  Leach,  in  the 
case  of  Atty  GerCl  vs.  the  Corporation  of  Exeter j  2  Russ.R.  47, 
and  Lord  Lyndhurst,  in  the  same  case,  8  Buss.S.  395,  de- 
termined that  the  objects  of  such  a  trust  were  the  poor 
who  did  not  receive  parish  relief;  for,  otherwise,  it  was 
said,  the  rich,  by  the  diminution  of  the  rates,  would  par- 
ticipate in  the  charity.  But  Lord  Eldou  thought  that  the 
fund  should  be  administered  without  reference  to  parochial 
relief;  for  assistance  might  be  given  to  a  pauper  without 
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exonerating  the  rich  from  their  usual  contribution  to  the 
rates.  To  the  relief  which  the  law  had  provided,  further 
relief  might  be  added,  which  the  parish  was  not  bound  to 
afford.  S.  C.  2  Russ.  R.  51,  54.  Besides,  the  appropriation 
of  the  fund  to  the  poor  not  in  receipt  of  parish  relief  might 
still  have  the  effect  of  conferring  a  benefit  on  the  ri^h ;  for 
persons  who  could  not  otherwise  have  maintained  them- 
selves, might,  by  means  of  the  charity,  be  prevented  from 
seeking  assistance  from  the  rate.     See  S.C.  3  Rus$.R.397. 

The  charitable  uses  declared  in  the  testator's  will  and 
codicils  are, "  to  and  for  the  support,  maintenance  and  ed- 
ucation of  the  poor  white  citizens  of  Kent  county  general- 
ly, to  be  apportioned  and  distributed  by  agents  to  be  ap- 
pointed by  the  Orphans'  Court  or  the  Levy  Court  of  Kent 
County,  as  may  be  deemed  most  proper;  no. part  of  the 
bequest  to  be  applied  to  the  use  or  benefit  of  any  person 
or  persons  residing  within  the  walls  of  the  Poor  House, 
but  to  be  distributed  amongst  such  only  of  the  poor  who 
by  timely  assistance  may  be  kept  from  being  carried  to 
the  Poor  House  and  becoming  subjects  thereof." 

It  is  apparent  from  the  particular  manner  in  which  the 
testator  has  limited  the  application  of  his  bounty  that  he 
intended  it  should  be  confined  to  such  poor  of  the  county 
as  by  timely  aid  would  be  kept  out  of  the  Poor  House. 
With  respect  to  the  class  of  poor  to  be  benefited,  it  is,  there- 
fore, neither  vague  nor  indefinite.  A  bequest  to  the  poor 
is  one  degree  less  general  than  charity  at  large,  which 
may  affect  the  administration  but  not  the  gift  itself.  A 
gift  to  the  poor  of  a  particular  county  is  still  less  general 
than  a  bequest  to  the  poor.  But,  in  the  present  case,  the 
devise  being  to  the  poor  white  citizens  of  Kent  County  gen- 
erally, excepting  such  as  are  in  the  Poor  House,  and  to  be 
distributed  amongst  such  only  of  the  poor  who  by  timely 
aid  may  be  kept  out,  seems  to  approximate  as  near  preci- 
sion as  the  subject  is  capable  of,  considered  as  a  classifica- 
tion of  the  objects  of  his  bounty  when  creating  a  charitable 
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use.  Had  he  been  more  definite,  and  individaalized  the 
particalar  persons^the  peculiar  characteristic  of  a  charita- 
ble use  woald  have  been  merged  in  the  existence  of  private 
right,  and  ^^made  it  that  selfish  thing  that  priviate  property 
is,  to  require  for  it  some  characteristic  that  will  give  it 
the  cast  of  personal  possession  and  a  lawful  title,  by  which 
one  rain  may  say  to  another,  even  of  the  same  bereaved 
family,  ^  it  is  mine  and  not  yours.'  The  objection  demands 
for  charities  that  certainty  and  definiteness  which  are  the 
badges  of  private  right,  but  of  charity  its  bane.  Uncer- 
tainty in  the  sense  of  the  law  of  charities  is  its  daily  bread. 
The  greatest  of  all  solecisms  in  law,  morals,  or  religion,  is 
the  supposition  of  a  charity  to  individuals  personally  known 
and  selected  by  the  giver.  There  is  not,  there  never  was. 
ayi4  there  never  can  be,  such  a  tlijny  n^  r^y^rA^y  4-^  ^-v^^ 

known  except  as  unknown. '^  Uncertainty  of  person  until 
appointment  or  selection  is,in  the  case  of  a  charitable  trust 
for  distribution,  a  never  failing  attendant.  Hence,  I  con- 
sider the  devise  is  not  void  because  the  beneficiaries  are 
not  individually  designated  in  the  will. 

But  it  is  further  olgected  that,  under  its  provisions,  they 
are  not  ascertainable  for  whom  an  interest  can  be  asserted 
in  a  court  of  equity.  This  part  of  the  objection  appears 
to  imply  a  defect  in  the  will  of  the  testator  in  not  confer- 
ring such  a  vested  equitable  interest  in  the  objects  of  the 
class  as  would  entitle  them  to  enforce  their  equitable 
rights ;  or,  in  other  words,  that  because  no  interest  vests 
until  appointment  that,  therefore,  none  exists.  "Nothing 
can  be  more  erroneous  than  the  supposition  that  the  equi- 
table interest  of  the  beneficiaries  of  a  charitable  use  does 
not  vest.  It  vests  precisely  in  the  same  manner  as  a  use 
under  a  private  power  of  appointment.  What  the  dura- 
tion of  the  vested  interest  of  the  beneficiary  shall  be  de- 
pends entirely  upon  the  pleasure  of  the  founder.  It  may 
be  for  life,  for  years,  during  good  behavior,  or  at  the  will 
of  the  trustees;  but  in  all  instances,  though  it  be  an  estate 
52 
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or  interest  at  will,  it  is  from  the  time  of  appointment  a 
vested  interest."  3  P.  Wms.  R.  146 ;  3  Atk.  164 ;  Shelf,  on 
J/or<.  169, 36  Law  Lib.;  3  Mer.  402: 10  Bam.  andOres8y721; 
Shelf,  on  Mort  765,  note  9. 

I  shall  now  proceed  to  the  consideration  of  the  remain- 
ing question,viz.  whether  the  devise  is  capable  of  being 
sustained  and  carried  out  in  a  court  of  chancery,  accord- 
ing to  the  rules  and  principles  of  equity.  This  appears 
not  to  question  the  inherent  jurisdiction  of  the  court  but 
its  application  in  executing  the  purpose  contemplated  by 
the  testator.  Tet,  as  the  objection  may  have  been  intended 
to  question  the  jurisdiction  of  the  Court  in  regard  toits 
equity  powers,  as  distinguished  from  its  other  powers,  it 
may  be  proper  to  advert  to  the  rule  established  upon  the 
subject. 

The  principal — originally,  almost  the  whole — jurisdic- 
tion of  a  court  of  equity  was  the  administration  of  tru8ts,by 
protecting  not  only  the  visible  owner,  who  alone  can  pro- 
ceed at  law,  but  the  individual  equitably,  though  not  legal- 
ly, entitled.  From  that  principle  arose  the  practice  of 
administering  the  trusts  of  a  public  charity.  It  was  estab- 
lished by  three  early  cases,  that  where  property  was  not 
vested  in  trustees,  and  the  gift  was  to  charity  generally, 
not  to  be  ascertained  by  the  act  of  individuals  referred 
to,  the  charity  was  to  be  disposed  of  on  a  bill  to  be  pre- 
ferred in  the  Attorney  General's  name ;  not  by  a  scheme 
before  the  Master,  but  by  the  King,  the  disposer  of  such 
charities,  in  his  character  of  parens  patrice.  1  Vernon  224; 
2  Lev.167;  Freem.  330.  In  Moggridge  vs.Thackwelly7  Ves.Jr. 
83.,  Lord  Eldon  observed, "  it  being  established  that  where 
money  is  given  to  charity  generally  and  indefinitely,  with- 
out  trustees  or  objects  selected,  the  King,  as  parens  patriae^ 
is  the  constitutional  trustee,  he  considered  it  difiicult  to 
raise  a  solid  distinction  between  an  original  gift  absolutely 
indefinite  and  without  qualification  and  a  case  in  which  by 
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matter  ex  post  facto  the  gift  stands  before  the  Court,  in 
consequence  of  that  accident,  as  if  it  had  been  originally 
given  indefinitely,  without  any  means  for  carrying  it  into 
execution  prescribed."  The  result  however  of  an  elaborate 
examination  of  all  the  authorities  made  by  that  learned 
judge  wasjthat  the  general  principle,  thought  most  recon- 
cilable to  the  cases,is  that  ''where  there  is  a  general  indefi- 
nite purpose  of  charity,  not  fixing  itself  upon  any  object, 
the  disposition  is  in  the  King  by  sign  manual ;  but  where 
the  execution  is  to  be  by  a  trustee,  with  general  or  some 
objects  pointed  out,  there  the  Court  will  take  the  admin- 
istration of  the  trust."  And  his  Lordship  said,  in  a  subse- 
quent case,  that  the  distinction  which  he  adopted  in  the 
last  cited  case  was  that  where  the  bequest  is  to  trustees  for 
charitable  purposes  the  disposition  must  be  the  subject  of 
the  scheme  before  the  master ;  but  where  the  object  is  char- 
ity,without  a  trust  interposed,it  must  be  by  sign  manual.  14 
Ves.  Jr.  372.  See  also  5  Buss.  B.  112.  General  charity,  if 
there  are  no  trustees,  is  administered  in  one  way ;  if  there 
are  trustees  it  is  aclministered  in  another  way ;  but  noth- 
ing that  is  vague  and  indefinite  can  be  administered  at  all. 
2  TurrL  and  Buss.  B.  265,  note  ;  1  Sim.  and  Stu.  B.  69. 

By  the  general  principles  and  the  constitution  of  a  court 
of  equity  a  valid  trust  is  entitled  to  protection  whatever 
may  be  the  defects  of  the  legal  estate.  Generally,  where 
a  trust  is  valid,  it  is  a  fundamental  maxim  and  principle 
of  equity,  and  from  what  now  appears  it  has  been  so  from 
time  immemorial,  that  the  trust  shall  be  protected  and  en- 
forced by  a  court  of  equity.  This  is  without  any  excep- 
tion true  of  all  lawful  trusts.  The  universal  rule  in  equity 
is  that  a  trust  shall  not  fail  for  want  of  a  trustee;  and  if 
one  is  wanting  the  Court  will  execute  the  ofiice;  and  this 
for  an  unanswerable  reason,  that  in  equity  the  trust  is  the 
estate.  In  a  court  of  equity  it  is  sufilcient  that  the  trust 
appears;  and,  if  the  party  creating  the  trust  has  not  ap- 
pointed his  own  trustee,  a  court  of  equity  will  follow  the 
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legal  estate  and  decree  the  person  in  whom  it  is  vested  to 
execute  the  trust — it  being  a  rule  which  admits  of  no  ex- 
ception that  a  court  of  equity  never  wants  a  trustee. 
Coke  on  LitL  290.  b.  note  ly  sec.  4,  by  Builer.  The  general 
rule  is^that  a  trust  shall  never  fail  of  execution  for  want  of 
a  trustee,  and  that  if  one  is  wanting  the  Court  shall  exe- 
cute the  office.     Coke  on  Litt,  113.  a,  note  2,  by  Hargrove. 

The  expression  that  the  trust  is  tied  to  the  land  was 
used  as  early  as  QwUliams  vs.  MoweUj  Hdrdres  204,  in  1661. 
The  principle  was  never  applied  for  the  benefit  of  partic- 
ular persons  only  or  of  particular  trusts.  Trusts  are  ex- 
ecuted in  equity  for  all  persons  indiscriminately.  If  either 
the  negligence  of  the  donee,  nor  accident,  nor  any  other 
cireumstance  is  permitted  to  disappoint  the  trust.  Brown 
vs.  BiggSy  8  Ves.  Jr.  574  ;  Pitt  vs.  PeUham^  1  Ch.  Cos.  176,  in 
which  Lord  Keeper  Bridgman  ruled  the  contrary,  because 
the  implied  power  of  the  executor  to  sell  for  distribution 
among  legatees  never  could  arise  and  was  void  at  law,  as 
it  was  to  be  executed  after  the  death  of  the  donee ;  but 
this  decision  was  reversed  by  the  House  of  Lords,  and  the 
heir  was  decreed  to.  convey.  1  Sug.  on  Powers  136  ;  2  ib. 
174.  In  the  Atty.  Genl.  vs.  Downing^  Lord  Chief  Justice 
Wilmot  reiterates  the  principle :  "I  take  it,''  he  says,  "to 
be  a  first  and  fundamental  principle  in  equity  that  th^  trust 
follows  the  legal  estate  where  ever  it  goes,  unless  it  comes 
into  the  hands  of  a  purchaser  for  valuable  consideration 
without  notice."  Wilmofs  notes,  21.  Trust  estates  do  not 
depend  on  the  legal  estate  for  an  existence.  A  court  of 
equity  considers  devises  of  trusts  as  distinct,  substantive 
devises,  standing  on  their  own  basis,  independent  of  the 
legal  estate  or  of  one  another;  and  the  legal  estate  is 
nothing  but  the  shadow  which  always  follows  the  trust 
estate  in  the  eye  ofa  court  of  equity,  y.  22.  The  individu- 
als named  as  trustees  are  only  the  nominal  instruments  to 
execute  that  intention  ;  and  if  they  fail,  either  by  death  or 
being  under  a  disability  to  act  or  refusing  to  act,  the 
constitution  has  provided  a  trustee,  p.  24. 
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The  Atty.QenH.  vs.  Hickman^  2  Hq.  Oas.Ab.  198,  was  the 
case  of  a  charity, where  the  trustee  died  hefore  testator ^and 
the  legal  estate  created  hy  the  will  failed  altogether.  Lord 
King,  nevertheless,  established  the  trast.  Eales  vs.  England, 
Prec.  in  Ch.  202,  ruled  by  Sir  John  Trevor,  is  to  the  same 
point.  See  l.Bro.  Ch.  Rep  Sly  Joniey  vs.  dock-makers'  Co.; 
and  1  Ves.  Jr.  475.  It  is  known  universally  that  a  trust  leg- 
acy cannot  lapse  because  the  trnstee  dies,but  it  survives  for 
the  benefit  of  the  cestui  que  trust. 

It  is  a  settled  principle  in  equity  that  a  trust  shall  never 
fail  for  want  of  a  trustee.  2  Story's  Eq.  Jur.  sec.  1059. 
This  principle  of  equity  does  not  appear  to  have  been  de- 
rived from  the  Statute  of  43  Elizabeth  or  any  other  statute. 
It  is  not  a  principle  derived  from  the  law  of  charitable 
uses,  but  they  have  taken  the  benefit  of  this  principle  as 
it  exists  in  the  great  code  of  equity.  Sir  John  Leach  says ; 
*Hhe  jurisdiction  of  courts  of  equity  with  respect  to  chari- 
table bequests  is  derived  from  their  authority  to  carry  into 
execution  the  trusts  of  any  will,  or  other  instrument,  ac- 
cording to  the  intention  expressed.  Aity.  Gen!l.  vs.  Iron- 
mongers' Company y  2  Mylne^  Keen  581 ;  Shelf,  on  Mart  680. 

But,  admitting  the  existence  of  the  principle,  it  is  sup- 
posed that  courts  of  equity  in  England  originally  exercised 
the  power  of  protecting  charitable  uses  only  by  or  under 
the  Statute  of  43  Elizabeth ;  and  that  where  the  Statute 
does  not  extend  or  has  not  been  adopted  they  have  no  such 
power;  or  that  charitable  trusts  are  excepted  out  of  the 
general  jurisdiction  of  chancery  over  trusts. 

This  is  no  doubt  the  material  ground  relied  on  by  the 
defendants  in  this  case,  inasmuch  as  the  Statute  of  Eliza- 
beth has  not  been  in  form  adopted  in  this  State— there  never 
having  occured  any  proceedings  under  its  provisions  or 
conformable  thereto. 

This  is  a  question  of  judicial  history — a  question  of  fact. 
If,  therefore,  it  be  ascertained  that  Chancery  exercised 
original  jurisdiction  over  charitable  uses  anterior  to  the 
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Statute  of  43  Elizabeth  it  mast  establish  the  position  that 
it  was  not  derived  therefrom.     The  dictum  of  Lord  Lough- 
borough, in  The  Atty.  OerCl  vs,  Bowyer,  3  Ves.  Jr.  726  first 
questions  this  jurisdiction.     He  says ;  "  it  does  not  appear 
that  thi8Court,at  that  time(namely  before  the  Statute  of  43 
Elizabeth)  had  cognizance,  upon  information,  for  the  es- 
tablishment of  charities.    Prior  to  the  time  of  Lord  EUes- 
mere,  as  far  as  tradition  in  times  immediately  following 
goes,  there  were  no  such  informations  as  this  upon  which 
I  am  now  sitting;  but  they  made  out  the  case,  as  well  as 
they  could,  at  law."    This  was  evidently  the  impression 
of  Chief  Justice  Marshall,  and  was  so  applied  in  The  Bap- 
tist Association  vs.  HarVs  Ux'rs.  4  Wheat.  B.  1.  Until  the  de- 
cision in  The  Bajytist  Association  casCy  in  1819,  no  adverse 
decision  had  been  pronounced  against  these  charitable  uses. 
In  one  or  two  instances  they  had  received  confirmation,  in 
Pennsylvania,  from  judicial  proceedings.     Two  cases  had 
occured  in  the  Supreme  Qourt  of  Massachusetts,  and  Lad 
been   sustained  by  an  elaborate  judgment  of  that  learned 
Court.    Bartlet  vs.  King^s  Ex^r.  12  Mass.R.  637,  in  the  year 
1815 ;   Trustees  of  Philips  Academy  vs.  King^  ExW.  12  Mass. 
jB.  553,  in  the  same  year.     Since  the  year  1819,  however, 
the  cases  of  charitable  uses  have  been  brought  into  judg- 
ment in  most  of  the  States ;  and,  although  Maryland,  in 
the  same  year,  and  in  1822  and  1823,  followed  out  the 
reasoning  in  The  Baptist  Association  case  and  went  beyond 
it,  as  Virginia  has  since  done  in  1832,  overthrowing  them 
almost   from  the  foundation,  yet  in  ten  or  more  of  the 
States,  including  Pennsylvania,  they  have  been  sustained. 
Since  the  decisions  in  the  cases  adverted  to  the  question 
has  been  again  under  consideration  in  the  Supreme  Court 
of  the  United  States,  and  the  opinion  of  the  Court  as 
delivered  by  Mr.  Justice  Story  in  the  case  of  Vidal  etal.  vs. 
Girard's  Exr's.  2  HoiDard's  S.  C.  Rep.  127,  restricts  The 
Baptist  Association  case  to  the  influence  of  state  legislation 
and  the  peculiar  circumstances  of  the  donees  (the  trustees) 


State  v.  Griffith.  415 
/    

Opinion  .'—jurisdiction  existed  prior  to  48  Elizabeth. 

as  being  an  unincorporated  association  which  had  no  legal 
capacity  to  take  and  hold  the  donation  in  succession  for 
the  purposes  of  the  trust,  and  the  beneficiaries  also  being 
uncertain  and  indefinite.  ^^Both  circumstances,  there- 
fore," he  says  "  concurred — a  donation  to  trustees  inca- 
pable of  taking  and  beneficiaries  uncertain  and  indefinite. 
The  Court,  upon  that  occasion,  went  into  an  elaborate  ex* 
amination  of  the  doctrine  of  the  common  law  on  the  subject 
of  charities  antecedent  to  and  independent  of  the  Statute 
of  43  Elizabeth,ch.  4 ;  for  that  was  still  the  common  law^  of 
Virginia.  Upon  a  thorough  examination  of  all  the  author- 
ities and  all  the  lights,,  (certainly  in  no  small  degree 
shadowy,  obscure  and  flickering,)  the  Court  came  to  the 
conclusion,  that  at  common  law  no  donation  to  charity 
could  be  enforced  in  chancery  where  both  of  these  circum- 
stances or  both  of  these  defects  occurred.  The  Court 
said,  '^  we  find  no  dictumihBit  charities  could  be  established 
on  such  an  information  (by  the  Attorney  General)  where 
the  conveyance  was  defective  or  the  donation  was  so  vague- 
ly expressed  that  the  donee,  if  not  a  charity,  would  be  inca- 
pable of  taking."  The  evident  import  of  this  decision  is 
that  the  devise  itself  was  invalid ;  and  being  8o,a  Court  of 
Chancery  could  not  give  it  validity  unless  by  virtue  of  the 
Statute  of  48  Elizabeth,  which  having  been  expressly  re- 
pealed in  Virginia  negatived  the  exercise  of  any  such 
power.  It  is  manifest  the  Court  did  not  intend  to  decide 
against  the  general  jurisdiction  of  chancery  over  charita- 
ble uses.  This  more  fully  appears  from  the  character  of 
the  cases  referred  to  by  Justice  Story  in  connexion  with 
the  dictum  of  Lord  Loughborough,  and  the  case  Lord 
Loughborough  is  by  him  supposed  to  have  had  under  his 
consideration,  being  Porter*s  case^  1  Coke  Rep.  16,  in  re- 
gard to  which  Justice  Story  observes : — "  it  was  resolved 
by  the  Court  that  the  use  was  a  good,  charitable  use,  and 
that  the  Statute  did  not  extend  to  it.  So  that  here  we  have 
a  plain  case  of  a  charity  held  good  before  the  Statute  of 
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Elizabeth  upon  the  ground  of  the  common  law,  there  being 
a  good  devise  originally,  although  the  condition  was  bro- 
ken and  the  use  was  for  charitable  purposes  in  some  re- 
spects indefinite.  Now,if  there  was  a  devisee  capable  to  take 
as  tru8tee,and  the  charity  was  good  at  common  law,it  seems 
somewhat  difficult  to  say  why,  if  no  legal  remedy  was  ad- 
equate to  redress  it,  the  Court  of  Chancery  might  not  en- 
force the  trust,  since  trusts  for  other  specific  purposes  were 
then,  at  least  when  there  were  designated  trustees,  within 
the  jurisdiction  of  Chancery.    There  are,  however,  dicta  of 
eminent  judges  (some  of  which  were  commented  upon  in 
the  case  from  4  WAea^.l.) which  do  certainly  support  the  doc- 
trine that  charitable  uses  might  be  enforced  in  Chancery, 
upon  the  general  jurisdiction  of  the  Court,  independently 
of  the  Statute  of  43  Elizabeth,and  that  the  jurisdiction  had 
been  acted  upon,  not  only  subsequent  but  antecedent  to  that 
Statute.     Such  was  the  opinion  of  Sir  Joseph  Jekyll,  in 
Ht/re  vs.  Countess  of  Shaftsbury^  2  P.  Wms.  R,  102 ;  2  Eq.  Cos. 
Ab.  710  p  2,and  that  of  Lord  Northington  in  Attt/.  Gen'L  vs. 
Tancred,  1  Eden  B.  10;  S.  C.  Amb.  R.  851;  1  Wm.  Bl.  B. 
90 ;  and  that  of  Lord  Chief  Justice  Wilmot  in  his  elaborate 
judgment  in  Atty.OerCL  vs.  Lady  Downing ^Wilmofs  notes  p. 
1-26,  given  after  an  examination  of  all  the  leading  authori- 
ties.     Lord  Eldon,  in  Atty.  GerCl.  vs.  The  Skinner^s  Co. 
2.  Buss.  Bep.  407,  intimates,  in  clear  terms,  his  doubts 
whether  the  jurisdiction  of  chancery  over  charities  arose 
solely  under  the  Statute  of  Elizabeth — suggesting  that  the 
Statute  has  perhaps  been  construed  with  reference  to  a 
supposed  antecedent  jurisdiction  of  the  Court  by  which 
void   devises  to  charitable  purposes  were  sustained.    Sir 
John  Leach,  in  a  case  of  charitable  use  before  the  Statute 
of  Elizabeth — Atty.  Gen' I.  vs.  The  master  of  Brentwood  School 
1  Mylne  k  Keen  376 — said,  'although  at  this  time  no  legal 
devise  could  be  made  to  a  corporation  for  a  charitable  use, 
yet  lands  so  devised  were  in  equity  bound  by  a  trust  for 
the  charity,  which  a  court  of  equity  would  then  execute.' 
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In  point  of  fact,  the  charity  was  so  decreed  in  that  very 
case  in  the  twelfth  year  of  Elizabeth.  But  what  is  still 
more  important  is  the  declaration  of  Lord  Redesdale,  a 
great  judge  in  equity,  in  Atty.  Gen'L  vs.  The  Mayor  of 
Dublin,  1  Bligh.R.  312,  347  (1827) ;  where  he  says,  *  we  are 
referred  to  the  Statute  of  Elizabeth  with  respect  to  charita- 
ble uses,  as  creating  a  new  law  upon  the  subject  of  charita- 
ble uses.  That  Statute  only  created  a  new  jurisdiction  : 
it  created  no  new  law.  It  created  a  new  and  auxiliary  ju- 
risdiction— a  jurisdiction  created  by  commission  Ac;  but 
the  proceedings  of  that  commission  were  made  subject  to 
appeal  to  the  Lord  Chancellor,  and  he  might  reverse  or 
affirm  what  they  had  done,  or  make  such  order  as  he  might 
think  fit  for  reserving  the  controlling  jurisdiction  of  the 
Court  of  Chancery  as  it  existed  before  the  passing  of  that 
Statute ;  and  there  can  be  no  doubt  that  by  information 
by  the  Attorney  General  the  same  thing  might  be  done.' 
He  then  adds  that  *  the  right  which  the  Attorney  General 
has  to  file  an  information,  is  a  right  of  prerogative.  The 
King,  as  parens  patriae,  has  a  right,  by  his  proper  officer,  to 
call  upon  the  several  courts  of  justice,  according  to  the  na- 
ture of  their  several  jurisdictions,  to  see  that  right  is  done 
to  his  subjects  who  are  incompetent  to  act  for  themselves, 
as  in  the  case  of  charities  and  other  cases.'  So  that  it  ap- 
pears Lord  Redesdale  maintains  the  jurisdiction  in  the 
broadest  terms,  as  founded  in  the  inherent  jurisdiction  of 
chancery  independently  of  the  Statute  of  43  Elizabeth. 
In  addition  to  these  doctrines  and  dicta,  there  is  the  very 
recent  case  of  The  Incorporated  Society  vs.  Richards,  1 
Drury  and  Warren,  R.  258,  where  Lord  Chancellor  Sugden, 
in  a  very  masterly  judgment,  upon  a  full  survey  of  all  the 
authorities  and  where  the  point  was  directly  before  him, 
held  the  same  doctrine  as  Lord  Bedesdale,  and  expressly 
decided  that  there  is  an  inherent  jurisdiction  in  equity  in 
cases  of  charity,  and  that  charity  is  one  of  those  objects 
for  which  a  court  of  equity  has  at  all  times  interfered  to 
68 
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make  good  that  which  at  law  was  an  illegal  or  informal 
gift;  and  that  cases  of  charity  in  courts  of  equity  in  En- 
gland were  valid  independently  of  and  previous  to  the 
Statute  of  Elizabeth. 

Mr.  Justice  Baldwio^in  the  case  of  the  will  of  Sarah  Zone, 
at  the  April  Term  of  the  U.  S.  Circuit  Court  in  183S,after 
a  very  extensive  and  learned  research  into  the  ancient 
English  authorities  and  statutes,  arrived  at  the  same  con. 
elusion ;  in  which  the  district  judge^the  late  lamented  JudgQ 
HopkinsoUy  concurred ;  and  that  opinion  has  a  more  pointed 
bearing  upon  the  present  case  since  it  included  a  full  re* 
view  of  the  Pennsylvania  laws  and  doctrines  on  the  sub- 
ject of  charities." 

Justice  Story,  having  thus  noticed  the  question  of  juris- 
diction in  connection  with  all  the  authorities  and  all  the 
lights  existing  anterior  to  the  Girard  case,  which  at  the 
time  of  the  decision  made  in  that  of  l^he  Baptist  Associa* 
Hon,  he  says,  was  certainly  in  no  small  degree  shadowy, 
obscure  and  flickering,  proceeds,  at 'page  196,  to  observe 
that  "  very  strong  additional  light  has  been  thrown  upon 
this  subject  by  the  recent  publications  of  the  commission- 
ers on  the  public  records  in  England,  which  contain  a  very 
curious  and  interesting  collection  of  the  Chancery  records 
in  the  reign  of  Queen  Elizabeth  and  in  the  earlier  reigns. 
Among  these  are  found  many  cases  in  which  the  Court  of 
Chancery  entertained  jurisdiction  over  charities  long  be- 
fore the  Statute  of  43  Elizabeth ;  and  some  fifty  of  these 
cases,  extracted  from  the  printed  calendars,  have  been  laid 
before  us.  They  establish  in  the  most  satisfactory  and 
conclusive  manner  that  cases  of  charities,  where  there 
were  trustees  appointed  for  general  and  indefinite  chari- 
ties, were  familiarly  known  to  and  acted  upon  and  en- 
forced in  the  Court  of  Chancery.  Some  of  these  cases  were 
not  only  of  an  uncertain  and  indefinite  nature,  but,  as  far 
as  we  can  gather  from  the  imperfect  statement  in  the 
printed  records,  they  were  also  cases  where  there  were 
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either  no  trustees  appointed  or  the  trustees  were  not  com- 
petent to  take.  These  records  do,  therefore,  in  a  remark- 
able manner,  confirm  the  opinions  of  Sir  Joseph  Jekyll, 
Lord  JSTorthington,  Lord  Chief  Justice  Wilmot,  LordRed- 
esdale  and  Lord  Chaucellor  Sugden.  Whatever  doubts, 
therefore,  might  properly  be  entertained  upon  the  subject 
when  the  case  of  the  trustees  of  The  Baptist  Association  vs. 
Harts  Ex'rs  was  before  this  court  (1819)  those  doubts  are 
entirely  removed  by  the  late  and  more  satisfactory  sources 
of  information  to  which  we  have  alluded.  If  then  this 
be  the  true  state  of  the  common  law  on  the  subject  of 
charities,  it  would,  upon  the  general  principle  already  sug- 
gested, be  a  part  of  the  common  law  of  Pennsylvania.  It 
has  been  fully  recognized  and  enforced  in  the  State  courts 
of  Pennsylvania,  as  far  as  their  remedial  process  would 
enable -these  courts  to  act;  Witman  vs.  Lex.  17  Serg.  and 
Bawle.  88 ;  and  especially  the  case  of  Sarah  Zane^s  will  be- 
fore Justice  Baldwin  and  Judge  Hopkinson  in  the  Circuit 
Court." 

From  the  preceding  remarks  of  Justice  Story  in  the 
opinion  of  the  Supreme  Court  of  the  United  States,  as  by 
him  delivered  in  deciding  the  case  ot  Vidatet  al.  vs.  Girard's 
Ex'rs^  it  is  apparent  that  the  question  as  to  chancery  jur- 
isdiction over  charities,  independent  of  the  Statute  of  48 
Elizabeth,  is  concluded  and  all  doubts  entirely  removed, 
especially  with  respect  to  its  existence  and  exercise  in  Eng- 
land. If,  then,  the  jurisdiction  appertains  to  the  courts  of 
Pennsylvania,  by  virtue  of  the  charter  provisions  which 
are  the  same  in  relation  to  the  three  counties  on  Delaware 
as  granted  by  William  Penn,  how  much  stronger  is  the 
ground  for  its  exercise  presented  in  this  state,  when  we 
advert  to  the  Act  of  Assembly,  1  Vol.  Del.  LawSj  180,  Sec. 
21,  declaring  there  shall  be  a  court  of  equity,  and  the 
subsequent  establishment  by  the  constitution  of  the  Court 
of  Chancery,  with  full  powers  and  all  that  had  by  law  been 
granted.     The  first  act  is  plenary,  and  is  to  be  found  in 
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Dig.  Del.  Law8,\Q2j  Sec.  21.  (1829.)  This  act  established  a 
court  of  equity  to  be  held  by  the  Justices  of  the  County 
Courts  of  Common  Pleas ;  which  said  justices^or  any  three 
of  them  within  the  limits  of  their  commissions  and  author- 
ities, were,  by  virtue  of  the  act,  empowered  and  authori- 
zed ^*  to  hear  and  decree  all  such  matters  and  causes  of 
equity  as  shall  come  before  them  in  said  courts,  where  the 
proceedings  shall  be,  as  heretofore,  by  bill  and  answer, 
with  such  other  pleadings  as  are  necessary  in  chancery 
courts  and  proper  in  these  parts,  with  power  to  issue  sub- 
poenas and  all  other  process  as  may  be  needful,  &c.,  to 
award  commissions,  grant  injunctions,  as  there  may  be 
occasion,  observing,  as  near  as  may  be,  the  rules  and 
practice  of  the  High  Court  of  Chancery  in  Great  Britain, 
with  power  to  make  orders  and  award  all  manner  of  pro- 
cess, and  do  all  other  things  necessary  for  bringing  causes 
to  a  hearing,  and  to  enforce  obedience  to  their  decrees  in 
equity,  which  may  be  by  imprisonment  of  bodies  or  seques- 
tration of  lands,  and  admit  bills  of  revivor  as  the  case  may 
require." 

Under  this  view  of  the  questions  presented  by  the  case 
stated,  I  must  enter  a  decree  establishing  the  trusts  of 
Col.  Potter's  will,  and  perpetually  restraining  his  heirs  at 
law  from  their  action  to  recover  the  devised  premises. 

Decree  affirmed  by  the  Court  of  Errors  and  Appeals,  at 
June  Term,  1849. — See  Appendix. 


APPENDIX 


The  following  case  in  the  Court  of  Errors  and  Appeals,  decided  on  appeal 
from  the  decision  of  the  Chancellor  before  reported  in  this  Yolumey 
not  having  been  published  in  the  reports  of  the  Court  of  Errors  and 
Appeals,  is  deemed  of  sufficient  importance  to  be  here  appended. 


Potter  Grippith  bt  al. 

vs. 
The  State  of  Delaware. 

In  the  Court  0/  Errors  and  Appeals^  at  the  June  Term  1848, 

A  yalid  trust  can  never  fail  for  the  want  of  a  trustee. 

Wherever  may  be  the  legal  estate,  if  the  trust  is  valid  it  will  be  protected 
and  enforced  in  a  court  of  equity. 

Devise  in  trust  for  the  benefit  of  '^such  only  the  poor  of  Kent  County 
who  by  timely  a&sistance  may  be  kept  from  being  carried  to  the  Poor 
House  and  becoming  subjects  thereof."  Held  to  be  a  "description  of 
the  beneficiaries  not  too  uncertain  to  be  carried  into  effect. 

Devise  of  a  fund  to  trustees  for  the  benefit  of  the  poor  of  Kent  County 
kcj — *'  the  distribution  thereof  to  be  made  by  agents  to  be  appointed 
by  the  Orphans'  Court  or  the  Levy  Court  of  Kent  County,  as  might  be 
deemed  proper."  Held^  that  either  the  Orphans'  Court  or  the  Levy 
Court  were  competent  to  appoint  the  necessary  agents  for  distribution 
of  the  fund  ;  but  that  were  it  otherwise,  or  were  both  the  courts  des- 
ignated  to  refuse  or  neglect  to  make  such  appointment,  the  Court  of 
Chancery  is  competent  to  supply  the  required  agency. 

Where  a  power  of  appointment  is  vested  in  one  of  two  persons  or  bodies, 
either  may  exercise  it ;  and  the  one  first  exercising  it  does  so  to  the 
exclusion  of  the  other. 
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Uncertainty  as  to  the  objects  of  a  charitable  use  is  not  an  objection  to  its 
yalidity.  In  this  respect  charitable  nses  differ  from  ordinary  trusts. 
If  the  objects  be  uncertain, or  the  particular  mode  of  application  &ily 
the  fund  may  be  administered  in  England  either  by  the  G/own  as  jxi- 
renspatrioe  or  by  the  Court  of  Chancery ;  in  this  State  such  a  charity 
will  be  administered  by  the  Court  of  Chancery. 

The  rule  of  law  against  perpetuities  is  not  applicable  to  trusts  for  chari^. 

The  English  Statute  of  Mortmain  of  9  George  II  is  not  in  force  in  this 

State. 

The  third  section  of  the  Statute  of  this  State  which  prohibits  devises  of 
lands  to  religious  societies, except  in  the  mode  therein  prescribedydoes 
not  apply  to  devises  to  charitable  uses  generally. 

The  jurisdiction  of  the  Court  of  Chancery  to  enforce  such  charitable  uses 
as  were  void  or  defective  at  common  law  was  not  derived  from  the 
Statute  of  48  Elizabeth,  but  ex'sted  prior  to  and  independently  of  that 
Statute. 

The  jurisdiction  over  charitable  uses  exercised  by  the  English  Court  of 
Chancery  is  by  the  constitution  and  laws  of  this  State  vested  in  its 
Court  of  Chancery. 


This  was  an  appeal  from  the  decree  of  the  ohaDcellor  establishiog 
certain  trusts  of  real  estate  for  charity  under  the  will  of  Berjamin 
Potter  dec'd,  in  the  case  reported  ante  p.  392. 

The  heirs  at  law  of  the  testator,  being  advised  that  the  devise  to 
charity  was  void,  brought  their  action  of  ejectment  to  recover  the 
real  estate  devised.  Thereupon,  in  order  to  obtain  a  judicial  decis- 
ion as  to  the  validity  of  the  trusts,  a  case  stated  was  agreed  upon 
and  filed  in  the  Court  of  Chancery,  wherein  the  State  of  Delaware 
was  made  a  party  complainant  and  the  heirs  at  law  defendants,  with 
the  same  effect  as  upon  an  information  filed  by  the  Attorney  General 
to  restrain  the  ejectment  at  law  and  to  establish  the  trusts  of  the 
will. 

The  devise  in  controversy,  as  resulting  from  the  will  and  codicils 
of  the  testator,  was  of  all  the  residue  of  his  estate,  including  a  large 
real  estate,  situated  in  Kent  County,  to  Potter  Griffith,  George  S. 
Adkins  and  Levin  11.  Adlams,  (who  were  also  appointed  Executors) 
in  trust  <^  to  be  by  them  my  said  executors  rented  out  acd  the  pro* 
oeeds  arising  from  such  rents  to  be  applied  to  and  for  the  sapport^ 
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maintenaDce  and  edaoation  of  the  poor  white  citizeus  of  Kent  County 
generally'' — the  diatribation  thereof  to  be  made  by  agents  to  be  ap- 
pointed by  the  Orphans'  Court  or  the  Levy  Court  of  Kent  County, 
as  may  be  deemed  most  proper.  **  I  wish  it  to  be  clearly  understood 
that  no  part  of  my  bequest  shall  be  applied  to  the  use  or  benefit  of 
any  person  or  persons  residing  within  the  walls  of  the  Poor  House ; 
but  to  be  distributed  amongst  such  only  of  the  poor  who  by  timely 
assistance  may  be  kept  from  being  carried  to  the  Poor  House  and  be- 
coming subjects  thereof."  * 

The  trustees  named  in  the  will  declined  to  accept  the  trust. 

The  questions  raised  by  the  case  stated  turned  upon  tbe  validity  of 
the  devise  in  trust  above  quoted  and  the  power  of  the  Court  of 
Chancery  to  establish  and  execute  the  same.  It  was  agreed  that  if 
the  Chancellor  should  be  of  opinion  that  the  trusts  were  valid  and 
such  as  could  bo  executed  in  a  court  of  equity,  the  ejectment  at  law 
brought  by  the  defendants  should  be  perpetually  restrained  and  the 
trusts  of  the  will  established  ;  but  that  if  the  Chancellor  should  bo 
of  opinion  that  the  trusts  wore  invalid  and  such  as  could  not  be  ex- 
ecuted in  a  court  of  equity,  a  decree  should  be  entered  accordingly. 
A  right  of  appeal  was  reiser vcd  to  the  respective  parties. 

The  Chancellor  upon  the  hearing  of  the  case  stated  rendered  a  de- 
cree, sustaining  the  devise  in  question  and  perpetually  enjoining  the 
heirs  at  law  from  prosecuting  any  claim  to  the  real  estate.  From 
this  decree  an  appeal  was  taken  by  the  heirs  at  law. 

The  appeal  was  argued  in  the  Court  of  Errors  and  Appeals  at  the 
June  Term  1848,  before  Booth  C.  J.  and  Harrinfi^ton,  Miiligan 
and  Wootten,  Justices. 

D,  M,  Bates,  for  the  appellants,  the  heirs  at  law^ 

There  are  two  distinct  objections  to  the  validity  of  this  devise  to 
charitable  uses.  One  is  its  uncertainty ;  the  other  that  it  seeks  to 
create  a  perpetuity  in  real  estate. 

First,  And  first,  as  to  its  uncertainty/.  Two  greatj^'questions  are 
here  involved,  viz,  (1)  whether  on  general  principles,  applicable  to 
trusts  at  largC;  this  devise  would  be  void  for  uncertainty  ?  and  if  so, 

*  The  material  parts  of  the  will  and  codicils  are  set  forth  at  large  ante  p. 
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(2)whether  because  it  is  a  deyise  for  charity  the  court  will  notwith- 
standing  its  uncertainty,  execute  it  according  to  the  English  doc- 
trine of  peculiar  favor  to  charities,  as  hold  prior  to  the  Statute  of 
Mortmain,  9  Geo.  II  ? 

I.  Is  the  devise,  on  principles  applicable  to  trusts  at  large,  void 
for  uncertainty? 

No  disposition  of  property  can  be  carried  into  effect  unless  it  is 
certain  as  to  the  subject  matter  disposed  of,  Ihc  objects  to  take,  and 
the  interests  to  be  taken.  1  Jarman  on  Witts.  31^  &c.  2Sto.  Eq. 
Jur.  979,  a, 

This  rule  is  a  necessary  result  of  the  want  of  power  in  the  court  to 
do  any  thing  but  execute  strictly  the  intent  of  the  grantor.  It  is 
an  unvarying  rule.  It  applies  with  as  much  stringency  to  disposi- 
tions by  will  as  by  deed, — to  the  creation  of  trusts  as  to  the  limitation 
of  legal  estates. 

The  present  trast  is  fatally  uncertain  as  to  every  thing  essential 
except  the  subject  matter  of  the  gift; — but  more  particularly  so  as 
to  the  objects  to  be  benefited  \  and  in  regard  to  those  the  uncertainty 
lies  in  two  particulars  ; — 

1.  The  objects  are  ofso  vague  and  indefinite  a  description  that  even 
if  there  was  a  power  of  selection  appointed  the  devise  must  fail  as  a 
trust* 

A  trust  differs  from  a  power.  The  latter  may  bo  exercised  ad 
libitum.  But  a  trust  must  be  exercised  according  to  the  intention 
of  the  person  creating  it,  for  the  benefit  of  objects  described,  and 
subject  to  the  control  of  the  Court.  Hence,  the  description  of  the 
objects  must  be  so  far  definite  that  the  trustee  may  know  precisely 
whom  the  testator  meant  to  benefit,  that  there  may  be  somebody 
with  an  interest  in  the  trust  sufficiently  vested  to  call  on  the  trustee 
to  perform  it ;  and  that  the  court  may  be  able  to  control  the  trustee 
and  see  in  whose  favor  to  enforce  the  trust. 

By  definiteness  it  is  meant  that  the  objects  should  be  of  such  a 
known  description  that  it  can  be  determined  who  they  are  by  some 
certain  rule  or  standard  of  proof  ^  so  that  it  shall  not  be  a  mere 
matter  of  opinion  or  judgment.  This  view  is  fully  illustrated  and 
supported  by  Morrice  vs.BisUop  of  Durham^  9  Ves.  Jr.  398 ;  MWs 
vs.  Farmer^  3  Mer.  15  ;  Brown  vs.  Teah,  7    Ves.  Jr.  50 ;   2  Bae. 
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Abr.  200, new  td^n ;  Atty,  Gen.  vs.Dashiel,  6  Harr.dhJohns,! ;  &  C  5 
Harr.  dh  Joh7i8.392 ;  Qallego'B  Exr'z  m.  Atty,  Oen.  3  Leigh's  RA^O, 

Are  the  objects  of  the  present  trust  definite  ?  Is  there  anj  gen- 
eral rule  or  criterion  by  which  it  can  be  positively  determined  who 
are  and  who  are  not  '*  such  of  the  poor  of  Kent  County  as  by  timely 
assistance  would  be  kept  out  of  the  Poor  House,  and  who  but  for 
such  assistance  would  go  there"  ?  Or,  does  it  not  rather  depend 
upon  a  great  variety  of  considerations  entering  into  each  case,  such 
as  the  pecuniary  circumstances,  moral  character,  habits,  health,  age, 
seZ;  standing  in  society  and  even  family  relationships  of  the  individ- 
ual? If  so,  then  the  answer  to  the  question^who  are  the  objects  of 
the  given  description,  is  mere  matter  of  opinion, varying  with  every 
man's  judgment,  is   subject  to  no  ruhj  and  is,  therefore^  uncertain. 

2.  The  objects  are  further  uncertain  in  this  respect,  that  there  is 
no  effectual  pro  vision /or  their  selection:  so  that  no  ce^tuis  que  trust  can 
ever  be  brought  into  being  and  invested  with  rights  to  be  asserted 
in  a  court  of  equity. 

A  devise  to  '^  twenty  of  the  poorest  of  testator* s  kindred^'  has  been 
held  to  be  void  for  the  reason  that  it  cannot  bo  adjudged  who  are 
such  persons,  so  a  devise  ^*  to  the  two  best  men  of  the  white  Towers**. 
1  Powell  on  Deo.  (362)  21  L.L.  214.  So  if  this  were  a  devise  di- 
rectly to  the  "  poor  of  Kent  County  &c.,'*  it  would  be  clearly  void; 
because  under  such  a  description  no  one  could  establish  a  right.  To 
render  uses  of  so  general  a  nature  complete^it  is  at  least  essential  that 
there  should  be  provided  some  medium  for  ascertaining  and  desig- 
nating the  individuals  of  the  class.  For  only  thus  can  any  become 
invested  with  an  interest  so  as  to  call  upon  a  court  of  equity  to  en- 
force the  trust. 

The  same  result  fallows  whether  the  testator  creates  a  general  use, 
without  any  provision  at  all  for  the  selection  of  the  objects,  as  in  the 
cases  cited  from  Powell;  or  whether  he  attempts  ineffectual^  to 
make  such  provision.  Of  the  latter  an  instance  is  found  in  Baptist 
Association  vs.  Hart's  JSxr*s  4  Wheat.  R  1. 

In  the  present  case  there  is  an  ineffectual  attempt  to  provide  a  mode 
for  the  selectien  of  the  object — ^*  the  apportionment  and  distribution 
thereof  to  be  made  by  agents  to  be  appointed  hf  the  Orphans'  Court 
or  the'  Levy  Court  of  Kent  County;  as  may  deemed  most  proper.'' 
Under  this  provision  the  power  of  selection  is  vested  nowhere.  It 
64 
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does  not  exist  in  either  of  iV  e  Courts  named  solely,  nor  in  hoik  to- 
gether.   It  is  wholly  indeterminate. 

There  is  no  power  in  the  Gonrt,  acting  within  its  general  equity 
jurisdiction,  to  remedy  this  defect.  It  is  not  the  want  of  a  trustee 
to  carry  into  effect  a  perfect  and  valid  nse,  bat  it  is  a  defect  in  the  use 
itself,  rendering  it  impossible  to  bring  into  existence  any  cestui  que 
trust.  And  until  the  cestui  que  tnut  is  first  ascertained  and  designa- 
ted, the  Court,  which  in  its  general  jurisdiction  acts  only  upon  a 
bill  filed  between  parties,  can  take  no  step  in  the  matter. 

II.  This  brings  us  to  the  next  great  question,  viz: — Assuming 
the  trust  to  be  uncertain  and  indefinite — such  as  cannot  be  executed 
upon  principles  governing  trusts  at  large— yet  is  it  good  as  a  charitable 
use,  according  to  the  English  doctrine  of  peculiar  favor  tp  charity, 
as  held  prior  to  9  Geo.  II? 

The  doctrine  referred  to  was  thb ; — ^that  charitable  uses  were 
objects  of  favor — that  *'  the  motive  of  the  gift  and  the  purpose  to 
which  it  was  to  be  applied*  distinguished  such  uses  above  all  other 
appropriations  of  properW  and  entitled  them  to  peculiar  favor." 
(^Sergeant* s  argument  of  theGirardwiUcase,226,) — So  much  so, that 
what  the  testator  had  shown  a  disposition  to  devote  to  charitable 
purposes  should  in  no  event  go  to  the  heir ;  so  that  if  the  purposes 
named  were  illegal  the  court  would  devote  the  property  to  other  uses 
of  a  charitable  nature.  And  if  the  objects  were  uncertain,  so  that 
none  could  claim  in  a  court  of  equity  by  bill,  the  disposition  feU  to 
the  king  as  parens  patriae,  and  was  made  thiough  the  Chancellor  as 
the  delegate  of  the  crown,  upon  an  information  filed  by  the  Atty. 
Gen.  2  Stores  Eg.  Jur.  1165-1173. 

To  the  adoption  of  this  doctrine  here,  and  to  the  exercise  of  the 
powers  involved  in  it,  we  object  upon  several  grounds ; — 

I.  Charitable  uses,  which  were  void  upon  principles  applicable  to 
other  trusts,  derived  their  validity  from  the  Stat.  Char.  Uses.  43 
Elizabeth  which  is  not  in  force  in  this  State. 

The  question  is  not  whether  chancery  derived  its  whole  jurisdio- 
tion  over  charitable  trusts  from  that  Statute.  Undoubtedly  it  has 
always  possessed  the  same  jurisdiction  over  charitable  uses,  as  over 
all  other  trusts  ;  but  that  the  extraordinary  jurisdiction  peculiar  to 
charitable  trusts,  which  came  to  be  exercised,  grew  out  of  the  Stat- 
ute of  Elizabeth,  will  be  evident  from  many  considerations. 
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1.  One  arises  out  of  the  Statute  itself. — The  preamble^  reciting 
certain  "breaches  of  tnut  &c./'  manifestly  has  reference  to  a  class 
of  trusts  for  enforcing  which  there  had  been  no  previous  remedy* 
Compare  tbe  preamble  of  our  act  enabling  religious  societies  to  pur- 
chase lands  for  certain  purposes. — Digest  Del,  Laws  457.  See  also 
the  comment  of  Marshall,  0.  J.,  in  the  Baptist  Association  case,  4 
Wheat.  R.  1  ;  and  of  the  Virginia  Court  of  Appeals  in  Atty,  Gen. 
vs.  GaUego's  Ex'rs.  3  Leigh's  R.  450. 

Hence,  the  creation  of  a  new^  and  peculiar  jurisdiction,  that  of 
commissioners,  armed  with  inquisitorial  powers,  unknown  to  a  court 
of  equity,  and  clearly  designed  for  the  very  purpose  of  reaching 
trusts  for  uncertain  objects,  of  which,  for  want  of  parties,  chancery 
had  previously  been  unable  to  obtain  cognizance  so  as  to  enforce 
them. 

2.  The  decisions  suHisequent  to  the  Statute  determine  its  construct- 
ion  and  effect  in  accordance  with  our  view. 

In  the  text  of  2  Fonh.  Equity  213.  Part  2  chap,  1,  sec.  2.  written 
as  early  as  1728,  we  are  told  that  the  intent  of  the  Statute  was 
held  to  be  ^'  to  make  the  disposition  of  the  party  as  free  and  easy 
as  his  mind ;"  and  that  to  carry  out  this  intent  the  words  *'  limited 
and  appointed  "  were  laid  hold  of  as  "  supplying  all  defects  of  assur- 
ance either  in  the  giver  or  receiver^  where  the  donor  is  of  capacity  to 
dispose,  and  hath  such  an  estate  as  is  in  any  way  disposable  by  him." 
See  also  2  Black.  Com.  375-6. 

This  testimony  is  confirmed  by  a  series  of  judicial  decisions,  run- 
ning through  a  period  of  one  hundred  and  fifty  years  next  following 
the  Statute  (passed  in  1601),  in  which  charitable  trusts  held  to  be  void 
upon  general  principles  for  every  variety  of  defect,  both  in  the  instru- 
ment creating  the  trust  and  as  to  uncertainty  of  the  objects,  were  ad- 
judged valid  andenforced  ea^ressly  by  force  of  the  Statute.  Duke's 
Char.  Usu  355  ;  2  Bxc.Ahr.  Char.  Uses  (^E.);  FloocTs  case^  Hohart 
136,  Duke  372,3  (1616);  CoUison's  case,  ib.  (1618) ;  Christ's  Eos- 
pital  vs.  Hawes,  ib.  370,  (1620);  StoddarCs  case,l  P.  Wms.  247, 
Duke  373  (1622);  Plait  vs.  St  John's  College.  Finch  221, 1  Chan. 
Cas.  267,  Duke  379  (1638);  Rex  vs.  Newman, Levinz  284  (1657) 
Parish  of  Great  Creaton  vs.  Palme's  Exrs.  1  Chanc.  Cases  195 
(1653)  ;  Atty.  Gen.  vs.  Rye,  2  Vernon  453,Z>i*Ac  382  (1703)  ;  Atty. 
Gen.  vs.  Burdett,  2   Vern.  755,  Duke  385  (1717);   Atty.   Gen.  vs. 
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SawtclU,  2  Atk.  497,Z>w^c395  (1742);  Attj/.  Gen.  vs.  Andrews 
Ves.  Sr.  225  (1748). 

3.  There  is  farther  cvideDce  that  the  doctrines  peculiar  to  chari- 
ties were  settled  upon  the  Statute  of  Elizabeth.  In  cases  adjudged 
since  the  statute,  trusts  for  charitable  purposes,  in  the  general  sense 
of  the  term  charity,  have  been  held  void  as  indefinite  trusts  and  not 
enforced  because  they  were  not  within  the  technical  sense  ofcharitjf  as 
contemplated  hy  the  Statute,  Morrice  vs.  Bishop  of  Durham,  9  Ves, 
Jr.  399,  10  Ves.  Jr.  522  ;  James  vs  AUeti,  3  Mer.  17 ;  Brovm  vs. 
Yeale,  7  Ves.  Jr.  50,  note  (a)  ;  Ommaney  vs.  Butcher,  1  T\im.  <xnd 
Russ.  260  (11  Eng.  Ch.  R) ;  Vesey  vs.  Jamson,!  Sim. and  Stu.  69 
(1  Eng.  Ch.  R.)  ;  miliams  vs.  Kershaw,  1  Keen  230  (15  Eng.  Ch. 
R.);  Ellis  vs.  Selby,  1  Mylne  and  Craig  286,  29^,299,(13  Eng.  Ch 
R.);  2  Sto.  Eq.  Jar.  sec.  1158. 

4.  As  to  ca^es  prior  to  the  Statute — they  should  be  numerous  and 
well  authenticated,  and  should  show  a  clear  and  well  established 
jurisdiction  at  that  period  over  charitable  uses  void  at  law,  in  order 
to  rebut  the  argument  founded  upon  the  plain  construction  of  the 
Statute  and  upon  the  subsequent  cases  adjudged  in  such  numbers 
expressly  upon  its  provisions. 

In  fact  there  was  no  settled  system  at  all  of  equity  jurisprudence 
prior  to  the  Statute  of  Elizabeth.  Up  to  1592  no  lawyer  had  sat  on 
the  Chancery  Bench  for  three  centuries  excepting  Sir  Thomas  More, 
who  was  appointed  by  Henry  YIII  in  1530.  3  BUc.  Com.  53-55. 
And  considering  the  rapacity  of  the  church,  and  the  superstitious 
devotion  of  the  peoplo,and  the  fact  that  the  Chancellor  was  for  the 
most  part  an  ecclesiastic,  it  would  not  be  surprising  if  attempts  had 
been  made  to  introduce  the  civil  law  doctrines  of  favor  to  charity. 
However  this  may  be,  the  uniform  resort  to  the  Statute  after  its 
passage  to  sustain  these  doctrines,  sufficiently  shows  that  independ- 
ently of  its  provisions  equity  jurisdiction  was  considered  inadequate 
to  carry  these  doctrines  into  effect. 

But  the  cases  anterior  to  the  Statute  do  not  show  that  any  ex- 
traordinary jurisdiction  in  regard  to  charitable  uses  was  evfn  at- 
tempted to  be  exercised  at  that  period. 

The  large  number  of  cases  collected  by  Mr.  Binney  in  his  argu- 
ment of  the  Girard  will  ca«e  (pp.  129 — 137)  phow  only  that  chancery 
had  fc^me  jurisdiction  over  charitable  trusts — such  as  it  had  over  all 
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trusts.  Bat  that  it  had  then  an  extraordinary  jurisdiction  in  regard 
to  charities  over  and  above  that  which  applied  to  other  trusts,  the 
oases  do  not  prove.  For  (1)  not  a  decree  in  a  single  case  is  given. 
2)  Being  taken  only  from  indexes  of  the  original  records^  it  does 
not  sufficiently  appear  what  were  the  facts  and  circumstances  of 
the  cases.  At  least  half  show  nothing  but  the  names  of  parties  and 
the  general  object  of  the  bill.  (3)  Of  the  rest,  so  far  as  the  facts 
appear,  they  may  all  have  been  enforced  upon  general  principles 
without  resort  to  any  extraordinary  jurisdiction. 

On  the  other  hand  there  are  cases  to  be  found  prior  to  the  Stat- 
ute in  which  such  indefinite  charitable  trusts  are  treated  as  being 
without  a  remedy  in  equity,  while,  if  the  remedy  had  existed,  it  must 
be  supposed  that  resort  would  have  been  had  to  it.  Porter's  case, 
1  Co.  Rep.  22,  as  commented  on  by  Marshall,  C.J.  in  Baptist  Asso- 
ciation case,^  Wheat,  R,  1 ;  Partridge  vs.  Walker,  4  Co,  Rep.  116.  h  ; 
Martindale  vs,  Martin,  Cro,  Eliz.  283  ;  Thetford  School  case^  8  Co, 
Rep.  130. 

II.  Another  general  reason  why  the  English  doctrine  of  charita- 
ble uses  cannot  aid  this  case  is,that  even  after  the  Statute  43  Eliza- 
beth gave  validity  to  indefinUe  charitable  trusts  they  were  carried 
into  effect  by  a  jurisdiction  wholly  distinct  from  that  of  equity. 
The  present  equity  jurisdiction  of  our  court  could  not  reach  such 
useS;  even  if  they  were  recognized  by  law  as  valid. 

The  proper  equity  jurisdiction  of  the  court  is  exercised  only  upon 
a  bill  filed  by  parties  having  an  interest  in  the  subject  matter.  But 
if  a  trust  is  uncertain  in  the  sense  of  the  law,  no  one  can  show  an 
interest ;  no  bill  can  be  filed ;  no  cognizance  obtained. 

In  view  of  this  very  defect  the  Statute  provided  for  a  commission, 
which  might  proceed  ex  2>arte  to  inquire  after  and  enforce  uses  so 
vague  and  indefinite  that  it  was  impossible,  for  want  of  parties,  to 
bring  them  within   the  juriFdiction  of  a  court  of  equity. 

The  validity  of  indefinite  charitable  uses  being  established,  by 
the  Statute,  the  proceeding  by  information  came  to  be  resorted  to 
lind  altogether  superseded  the  commission.  About  the  year  1675, 
the  commission  was  abandoned  and  informations  became  the  uni- 
form mode  of  enforcing  uncertain  charitable  uses.  Povcellon  Devises, 
21  Law  Lib,   215.  n;   Atty.    Gen.   vs,   Matthews,  2   Levinz,  167 
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(1675) ;  Att^.  Gen.  vs.  Feacockj  ibid.  (1675)  ;  Atty,  Gen.  V9.  Sjfder* 
fin.  1  Vernon  224  (1683)  j  AUi/.Gen  vs  BaxUr,\  Femcm  248(1684); 
case  in  Freeman' 8  Rep.  261  (1702);  De  Coita  vs.  De  Pas.  Ambler 
212  (1754) ;  Attjf.  Gen.  vs.  Clark,  ibid  422  (1762  )  ;  Atty.  Gen. 
vs.  Herrick,  ibid 712  (1722)}  Mojgridge  vs.  Thackwell,!  Ves.  Jr. 
35  (1802)  J  MilU  vs.  Farmer,!  Mer.  54  (1815). 

It  has  been  expressly  decided  thit  an  indefiaite  charitable  use 
cannot  be  enforced  except  by  information.     Morrill  vs.  Lawson^  4 
Viner's  Abr.  500 ;    Well  Beloved  vs.  Jones,  1   Sim.  and  Stu.  47.  (1 
Bng.  Ch.  R.) 

The  proceeding  by  information  to  establish  a  charitable  use  does 
not  belong  to  the  equity  jarisdicti  )n  of  the  English  Court  of  Chan- 
cery, but  is  founded  upon  a  royal  prerogative  exercised  by  the  Chan- 
cellor as  the  personal  delegate  of  the  crown.  The  power  is  not  ju- 
dicial;  it  is  a  sovereign  power,  vested  in  the  king  as  parens  patrix 
and  delegated  to  the  chancellor  as  the  nearest  representative  of  the 
crown.  It  stand?  upon  the  same  footing  with  his  guirdianship  of 
infants  and  lunatics^    3  Black.  Com.  46,  427  ;  Cooper* s  Equity  27. 

Under  our  Government  such  a  power  does  not  belong  to  theChan- 
eellor  as  an  equity  judge.  It  must  be  conferred  by  the  legislature ; 
which  has  already  by  an  express  statute  invested  him  with  the  care 
af  idiots,  and  has  given  to  another  tribunal  the  guardianship  of  in- 
fants. Dig,  Del.  Laws  305 ;  9  Del.  Laws  480  &c  ;  Gallego*s  Exr^s. 
vs.  Atty.  Gen.  3  LeigKs  R.  450. 

In  North  Carolina  the  power  of  enforcing  charitable  uses  by  in- 
formation is  conferred  by  statute  2  Bac.  Abr.  (new  ed.)  194;  1 
Hawks'  Rep.  96. 

III.  A  third  general  objection  to  the  English  doctrine  arises  from 
a  consideration  of  its  origin,  character  and  consequences. 

This  doctrine  is  not  one  of  necessity. 

It  is  not  true  that  <^  uncertainty  is  the  life  of  charity."  Though 
a  charitable  use  must  of  course  be  for  general  objects,  rather 
than  for  individuals,  yet  it  does  not  follow  that  there  must  be  uncer- 
tainty. H  cer turn  est  quod  certum  reddi  potest '^  and  the  objects, 
though  uncertain  in  the  first  instance^  can  well  bo  rendered  cer- 
tain by  creating  a  power  of  selection  and  appropriation.  Then,  it  is 
a  doctrine  not  oi protection  to  charity,  but  of  special  favor.  Ser- 
geant's  argument  in   Girard  wHl  case  226. 
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Again,  the  doctrine  under  consideration  requit  es  the  exercise  of 
powers  that  are  extra-judidaX  and  dangerous. 

All  appropriations  of  property  by  the  owner,  made  in  legal  form 
and  for  lawful  purposes,  are  entitled  to  the  same  favor.  To  discrimi- 
nate is  an  infringement  of  the  right  of  property.  The  power  to 
discriminate  at  all  is  an  arbitrary  power  admitting  of  no  safe  limit. 
The  ride  of  certainty  is  not  one  of  discretion  with  the  court,  but  is  a 
limit  to  its  authority  and  cannot  be  dispensed  with  to  give  effect  to 
any  disposition  of  property. 

By  what c«r<aVn  ride  shall  it  be  determined  what  are  and  what  are 
not  charitable  uses  ?  In  England  the  essence  of  charity  is  public 
benefit  In  this  country  what  are  objects  of  public  benefit  is  the 
subject  of  a  thousand  conflicting  opinions.  No  rule  can  determine 
it.  To  leave  it  to  the  unbounded  discretion  of  a  chancellor  would  be 
incompatible  with  a  government  of  law.  Such  a  discretion  would  be 
arbitrary  and  unsafe.     Burr*s  Ex^n  vs.  Smith,  7  Vern.  317. 

StiU  again,  this  doctrine  was  adopted  and  employed  for  purposes 
inadmissible  under  our  institutions. 

It  is  not  the  principle  of  benevolence  or  relief  tonecessity  or  suffer^ 
tn^  that  constitutes  a  charitable  use  an  object  of  favor  in  the  English 
law.  Objects  of  simple  benevolence  have  been  excluded  from  the 
operation  of  the  Statute  of  Elizabeth.  James  vs.Alhn  3  Mer. 17,  8o,a 
gifb  to  private  charity  is  held  not  to  be  within  the  statute.  Omman- 
ey  vs.  Butcher,  1  Turn,  and  Russ,  260  (11  Eng.Ch,  Rep,)  Many  of 
the  objects  enumerated  in  the  statute  have  in  them  nothing  of  the 
principles  of  charity  in  its  proper  sense.  And  under  its  construc- 
tion gifts  of  the  most  enlarged  benevolence  have  been  repudiated 
because  the  objects  were  dissenters  from  the  established  religion. 
Baxter's  Case,  1  Vern.  248. 

The  doctrine  had  its  origin  in  the  Roman  Law>  and  sprang  di- 
rectly from  the  religious  fanaticism  of  Constantine  and  his  age. 
Then  gifts  to  charity  were  synonymous  with  gifts  adpias  causas 
and  gifts  pro  salute  animae.  Shelf  on  Mort.  613,  14,  37  L,  L.  356-7; 
2  Story  Eq,Jur,  1137-39, 40,  41 ;  Lord  Thurlow,  in  White  vs.  J^hite, 
1  Bro  Gh.  n,  12;  L(yrd  Eldon,in  Mills  vs.  Farmer,  1  Mer.  94. 

The  same  false  religious  spirit,  only  modified  in  its  form  according 
as  the  catholic  or  protestant  faith  prevailed,  favored  its  introduO' 
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tioD  into  England.  In  the  ages  preceding  tba  reign  of  Elisabeth 
the  charities  of  the  people  were  dispensed  solely  through  the  church, 
greatly  augmenting  its  power  and  resources.  Charity  was  enjoined 
OS  a  religious  duty,  essential  to  salvation.  Besides,  there  was  no 
provision  &y  laio  for  the  poor  until  the  reign  of  Elizabeth,  although 
the  impoverishment  of  the  lower  classes  was  so  extreme  in  2  and  3 
Edward  VI — that  the  king  was  obliged  to  surrender  his  fee-farm  for 
three  years  for  their  relief.  No  wonder  tlien  that  the  statute  43 
Eliz.  was  laid  hold  of  to  introduce  a  doctrine  so  consonant  with  the 
feelings  of  the  people  and  the  interests  of  both  Church  and  State. 

We  further  note  in  this  hutorif  that  the  doctrine  proved  to  he  mis- 
chievous and  led  to  the  Mortmain  Act  of  9  6reo.  //. 

Afler  it  became  too  firmly  est  iblished  to  be  shaken,  the  judges  felt 
its  absurdity.  In  Attj/.Genvs.IIerrick  Amb.  712^Ld,  Bathurst  said, 
^*he  was  inclined  to  favor  the  heir  but  the  precedents  were  too  many 
and  too  strong  to  contend  with."  In  Moggridge  vs.  Thackwelly  1 
Ves.  Jr.  474,Ld.  Thurlowsays,  "  if  the  rule  of  the  court  had  not  been 
so  distinctly  established  the  question  might  undergo  a  different  con- 
sideration." In  the  same  case  in  7  Vts.  Jr.  86,  Ld.  Eldon  pronoun- 
ces it  ^^  strange  doctrine;"  and  in  MiUs  vs.  Farmery  1  Mer,  99,  he 
says  that  Moggridge  vs.  Thackwell  was  decided  by  the  force  of 
authority,  ^*  much  against  his  inclination." 

Ld.  Hardwicke.in  1  Ves.  Sr.  223,  2  Madd  Ch.  61,  says  that  ''the 
clergy  got  almost  half  the  real  property  of  the  kingdom  in  their 
hands  ;*'  and  he  wonders  they  did  not  get  the  rest,  "  as  the  people 
thought  they  thereby  purchased  Heaven." 

Against  these  evils  the  mortmain  act  was  expressly  directed. 
Attjf,  Oen.  vs.  Weymouthy  Amh.  23 ;  Atty.  Oeiu  vs.  Day,  1  Ves. 
Senr,  220.  The  act  was  held  to  be  of  so  remedial  a  character  that  ita 
provisions  have  been  enforced  with  extreme  rigor.  Shelf  on  Mort. 
122,  (36  L,  L.  101.) 

IV.  A  fourth  reason  why  the  English  doctrine  cannot  avail  in 
this  cage  is  that  by  the  modern  decisions  it  is  held  to  apply  only  to 
charities  o^  a  public  nature  and  nut  to  ^private  charity^  Ommaney 
vs.  Butcher,  1  Turn,  and  Russ.  260,(11  Eng,  Ch,  /?,)  is  a  strong  case 
on  this  point. 

In  the  present  case,  the  trust  is  for  private  charity,  the  testator 
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expressly  forbidding  the  application  of  the  fund  in  the  way  of  pub- 
lic charity. 

If  the  devise  cannot  be  effectuated  as  a  private  charity  it  cannot 
be  applied  by  any  other  mode,  the  testator  having  expressly  restricted 
it  to  the  private  channel.  Even  in  England,  if  the  testator's  inten- 
tion were  eapresslj/  restricted  to  one  purpose,  the  cy  pres  doctrine 
was  not  pressed  so  far  as  to  substitute  another  purpose  contrary  to 
Sk  positive  intention.  This  doctrinC;  though  perverted  in  its  appli- 
cation, proceeded  upon  the  hypothesis  that  the  testator  had  a  general 
purpose  of  charity,  and  was  indifferent  as  to  the  particular  mode  of 
effecting  it.  2  Sto.Eq,  Jur.  sec.  1182 ;  Corhynvs.  French,  4Ves.  Jr. 
418;  Atty,  Gen.  vs.  Bishop  of  Oxford, 'I  Bro.  Ch.  i?.  444,  wote; 
Duke  531. 

V.  The  decision  in  the  case  of  the  State  vs.  Wiltbank's  Adm'r, 
2  Earring.  R.  18«  shows  that  the  English  doctrine  of  charitable 
uses  has  not  been  considered  as  obtaining  in  this  State. 

That  was  a  devise  of  the  proceeds  of  the  sale  of  a  testator's  real 
estate  to  the  trustees  of  the  M.  E.  Church  in  Dover,  in  their  cor- 
porate capacity,  ^'  to  be  applied  by  said  trustees  in  such  manner  as 
they  shall  deviso,towards  educating  poor  children  of  members  of  said 
Church." 

The  Court  held  that  the  trustees  were  incompetent  tb  take 
and  execute  the  trusty  under  the  act  relating  to  .religious  societies 
(^Digest  457),  and  upon  this  ground  the  decision  rested.  Now,  the 
English  doctrine  of  charity  would  have  substituted  some  other  dis- 
cretion to  select  and  educate  these,  poor  children  ;  and  the  doctrine 
wa9  fully  discussed  by  the  counsel.  The  fact  that  the  Court  decided 
the  case  without  reference  to  the  doctrine  shows  that  they  did  not 
consider  it  of  any  force  in  our  courts. 

It  can  hardly  be  supposed  that  in  the  WlUhank  case  the  use  itself 
was  void ;  i.  e.  that  it  was  unlawful  to  create  a  trust  for  the  educa- 
tion of  poor  children  in  the  M.  E.  Church.  Nothing  in  the  case 
shows  that  it  was  so  considered.  No  such  ground  was  taken.  But, 
supposing  it  to  be  so,  still  the  English  doctrine  would  not  have  suf- 
fered the  fund  to  go  to  the  next  of  kin,  but  would  have  applied  it 
to  some  lawful  charity,  as  near  as  might  be  to  the  testator's  intent. 
The  devise  would  not  have  failed,  had  the  English  law  of  charity 
been  received  in  this  State. 
55 
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Second.  The  second  ground  upon  wbioh  we  consider  this  tnut 
as  void,  is  that  it  creates  a  perpetuity/  %n  reed  estate. 

The  testator,  expressly  forbidding  a  sale  of  the  estate,  directs 
the  trostees  to  receive  the  rents  and  profits  forever,  and  to  pay  tbem 
over  to  the  executors,  in  whose  bands  they  are  to  constitute  the  fund 
for  distribution.  The  existence  of  the  fund  thus  depends  upon  the 
lands  being  held  in  perpetuity. 

It  is  a  long  settled  and  inflexible  rule,  founded  upon  the  highest 
policy,  that  by  no  device  shall  land  be  kept  inalienable  longer  than 
a  life  and  lives  in  being  and  twenty-one  years  afterward,  even  in  the 
case  of  a  beneficial  holder.  4  Cruisers  Dig.  Title  Deed,  chap,  26,sec.  1. 

It  is  also  a  rule,  founded  upon  tht)  same  policy,  that  the  use  in 
land. or  the  beneficial  ownership  shall  not  be  separated  from  the  pos- 
session and  control  of  it  for  longer  than  a  like  period.  This  is  the 
law  of  springing  and  shifting  uses.     4  Kent's  Oom.  297. 

A  perpetuity  m  trust  is  the  most  obnoxious  of  all  kinds.  It  not 
only  renders  the  land  inalienable  but  keeps  it  forever  in  the  hand 
of  a  trustee  without  an  interest  in  it,  thus  putting  it  in  a  condition 
of  certain  eventual  depreciation  and  ruin. 

It  is  incumbent  upon  our  opponents  to  show  some  sufficient  reason 
for  exempting  this  trust  from  the  rale  merely  because  it  is  for  a 
charity.  In  England  charities  were  exempted  from  the  rule  against 
perpetuities  under  the  doctrine  already  referred  to,  founded  on  the 
Statute  of  Elizabeth,  which  was  expressly  held  to  repeal  the  statutes 
of  mortmain  in  favor  of  charitable  uses.  This  answers  all  that  is 
said  in  Lewis  on  Perpetuity  689  (52  L,  L.  438).  That  only  shows 
what  was  the  law  of  charitable  uses  under  the  Statute. 

To  say  that  a  trust  for  aliKxitj ^fastened  upon  ?an(f,necessarily  cre- 
ates a  perpetuity, is  what  we  admit.  But  this  is  not  assigning  a  reason 
why  land  sbould  be  suffered  to  be  so  locked  up,  even  for  such  a  pur- 
pose. And  as  an  abundant  channel  for  the  diffusion  of  charity  may 
be  found  in  gifts  of  personal  estate,  or  in  the  gift  of  land  with  the 
liberty  to  convert  it  into  money,  it  would  be  difficult  to  find  any 
sound  reason, or^any  necessity, for  relaxing  the  laws  of  property  and 
unsettling  a  wise  and  well  established  policy,  in  order  to  afford  a 
larger  scope  even  for  the  exercise  of  charity . 

By  the  act  relating  to  religious  societies  of  17  George  II.,  Dig. 
Del,  Laws  467,  religious  societies  in  this  State  were  first  enabled  to 
take  and  bold  real  estate,  and  that  only  for  burying  grounds  and 
for  erecting  ohurcbes,  schools  and  almshouses. 
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What  was  the  necessity  for  this  aot  ?  By  what  law  were  religious 
sooioties  previously  disabled  from  taking  land,  even  for  building  a 
church,  unless  it  was  the  general  law  against  perpetuities  under 
which  no  trust  could  be  fastened  upon  land  forever  ?  The  act  is  evi- 
dence of  a  law  of  perpetuity  in  this  State,  even  as  to  charitable  uses ; 
and  it  is  evidence  that  the  doctrine  of  charitable  uses  founded  upon 
the  Statute  of  Elizabeth  never  was  in  force  here. 

E.  W.  Oilpin,  Attorney  General,  and  J.  P.  Oomegys,  for  the 
State. 

The  devise  in  the  18th  item  of  Mr.  Potter's  will  carries  the  fee, 
and  vests  it  in  the  trustees  therein  named.  This  is  the  legal  effect  of 
the  words,  "  all  the  balance  or  residue  of  my  bstatb,  real,  personal 
and  mixed,"  The  word  '^  esitate  "  carries  the  fee. 

The  vnXention  of  the  testator,  as  manifested  by  the  trvsts  of  the  tnH^ 
shows  conclusively  that  the  heirs  at  law  should  take  nothing  ;  and  the 
intention  in  wills,  especially  where  charity  is  the  object,  should  always 
govern. 

The  creation  of  the  trust  must  rule  the  construction  to  be  given 
to  the  will ; — to  ascertain  tbe  extent  of  the  legal  estate^jon  must  look 
to  the  scope  and  objects  of  the  trust.  And  it  may  be  laid  down  as 
an  established  rule  that,  wherever  a  trust  is  created^  a  legal  estate 
sufficient  for  the  execution  of  the  trusts  shall  be  implied,  Lewin  on 
Trusts,  234,  (24  Law  Lib.) 

In  some  cases  the  court  will  supply  the  legal  estate  in  toto,  and 
in  other  cases  extend  jbbe  legal  estate*  Lewin  on  TrustsfiS^ ;  5  Mod. 
R.  63;  6  JSast  R,  162.  In  this  case  the  trust  is  for  the  establish- 
ment of  a  permanent  charity;  and  nothing  short  of  the/ee  is  suffi- 
cient to  enable  the  trustees  to  execute  it. 

The  fee  in  the  lands  having  once  vested  in  the  trustees  under  the 
willy  their  subsequent  renunciation  X)f  the  trust  is  of  no  effect. 
Nothing  short  of  their  decease,  or  a  conveyance  by  deed,  or  their 
removal  by  a  court  of  equity,  can  divest  the  legal  estate  out  of  them. 

They  may  refuse  tp  perform  the  trusts  of  the  will ;  and  this  they 
have  done  by  their  renunciation.  But  th^  cannot  defeat  or  destroy 
the  charity. 

But,  it  is  hardly  necessary  to  inquire  whether  the  trustees  took 
any  or  what  estate  under  the  will  and  codicils.      If  they  took  no 
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estate,  then  the  devise  is  treated  in  equity  as  a  direct  disposilion  to 
charitable  uses ;  and,a8  8uch,it  is  as  valid  to  all  intents  and  purpoees, 
as  if  trustees^had  been  interposed  in  whom  the  legal  fee  had  vested. 

It  is  settled,  that  the  beneficiaries  of  a  charity  are  entitled  in  a 
court  df  equity  to  have  the  valid  trusts  of  the  will  protected,  what- 
ever may  be  the  defects  of  the  legal  estate.  This  principle  has  never 
been  questioned  by  any  decision  in  this  country  or  elsewhere. 

Whether  the  estate  of  the  intended  trustee  be  void  or  not,  or 
fail  from  any  cause  ;  whether  a  trustee  be  named  or  not ;  or  whether 
be  renounce  the  trust,  arc  matters  of  no  importance. 

The  rule  is  without  any  exception  whatever,  that  a  trust  shall 
never  fail  for  want  of  a  trustee.  The  land  itself  is  hound  by  the  trusty 
no  matter  where  the  legal  estate  may  be ;  for  in  equity  the  trust  is 
the  estate.  1  Sug,  on  Powers^  135  &c. ;  2  xb,  174  ;  Pitts  vs.  PMam, 
1  Levinz  R,  304.  Neither  negligence  of  the  doneC;  nor  refusal  of 
tbe  trustee  to  accept  the  trust,  nor  accident,  nor  any  other  contin- 
gency or  circumstance,  will  be  allowed  in  a  court  of  equity  to  de- 
feat the  trust.  8  Ves.  Jr.  574.  This  principle  applies  both  to  the 
renouncing  trustees  and  to  the  agents  for  distribution,  who  are  also 
trustees  for  the  purpose  of  distribution.  If  the  Orphans'  Court  or 
the  Levy  Court  should  not  appoint,  the  Court  of  Chancery  may 
appoint.  In  Walker  v,  Doyle^  1  CAa,  Oa.  180,  where  executors  au- 
thorized to  sell  land  dxAid  before  «a/c,th»*  heirs  at  law  were  treated  as 
trustees  and  decreed  to  sell.  Where  trustees  of  charity  die  in  the 
life  time  of  testator,  the  management  of  the  charity  shall  go  to  the 
heirs  at  law,  but  the  charity  shall  be  established.  Atty,  Gen.  vs. 
Downing^  Ambler  R,  571. 

In  the  case  of  Atty.  Gen.  vs.  Hickman,  2  Eq.  Cos.  Ah.  193,  which 
was  the  case  of  a  charity,  of  an  uncertain,  indefinite  character,  the 
Chancellor  established  the  trust,  although  the  trustees  had  died  be- 
fore the  testator.  And  the  Lord  Chancellor,  King,  in  this  case  de- 
olared,that  although  by  the  death  of  the  trustees,  the  legal  estate  of 
the  legacy  was  gone,  and  the  charity  could  not  be  disposed  of  by  the 
very  hands  which  the  testator  designed  should  have  done  it,  yet 
the  charity  itself,  which  is  the  substance  and  reason  of  the  devise  is  still 
subsisting  and  may  be  as  fully  answered  by  the  directions  of  thisOourt 
as  if  the  trustees  were  living. 
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The  same  principle  is  established  in  the  case  of  Sonley  vs.  The 
Clccknakers*  Compaiiy,  1  Bro,Ch.  Rep.  81.  There  the  devise  was 
Toid  under  the  mortmain  laws,  being  given  to  a  corporation )  but  the 
Court  established  the  trust.  In  the  language  of  Baron  £yre,  the 
trust  was  sufficiently  created  to  fasten  itsel/  vpon  any  estate  the  law 
might  raise. 

And  it  is  upon  this  principle,  namely,  that  the  trust  '*  is  tied  to 
ike  estate'*  that  the  trust  ^^is  fastened  to  the  estate** — that  the  trust 
'<!«  the  estate,^*  that  courts  of  equity  have  disregarded  the  fact  of 
whether  there  was  a  trustee  or  not,  and  have  invariably  executed 
tho  trust.     McCariy  vs.  Orphans'  Asylum^  9  Cow,  R,  484. 

It  is  said  by  Lord  Chancellor  Thurlow,  in  the  case  of  Moggridge 
vs.  Thachoelly  1  Ves,  Jr»  475,  that  it  is  known  universally  that  a 
trust  legacy  can  not  lapse  because  the  trustee  dies,  but  it  survives 
for  tho  benefit  of  the  cestui  que  trust. 

It  is  a  settled  principle  in  equity  that  a  trust  shall  never  fail  for 
want  of  a  trustee.     2  Sto,  Fq,  Jur,  sec,  1059. 

All  charitable  uses  at  common  law  are  trusts,  and  as  such  are 
within  the  the  jurisdiction  of  chancery.  It  is  because  they  are 
trusts,  that  equity  takes  cognizance  of  them.  Atty,  Oen,  vs.  Iron 
Mongers'  Company,  2  Afyl.  and  Keen,  581,  (8  ETig,  Ch,  Rep,) 

The  great  question,  however,  upon  the  subject  of  charity,  in  the 
courts  of  this  country,  has  hitherto  been  whether  the  jurisdiction 
of  chancery,  in  cases  of  vague,  indefinite  and  uncertain  charities,  is 
to  be  referred  to  the  Statute  of  43  Elizabeth,  or  to  the  general  original 
jurisdiction  of  the  court.  Since  the  passing  of  the  Statute,  and 
under  it,  the  Court  has  certainly  and  rightfully  exercised  jurisdic* 
tion  in  cases  of  the  most  vague,  indefinite  and  uncertain  description, 
and  no  one  ever  questioned  its  authority. 

But  the  question  now  is,  had  the  Court  jurisdiction  over  these 
vague,  indefinite  and  uncertain  charities  before  the  Statute  ? 

If  it  had,  then  we  contend  that  this  Court  must  sustain  and  estab- 
lish the  charities  of  this  will.  And  that  it  exercised  such  original 
jurisdiction  before  the  Statute,  we  think  is  settled  very,  conclusively 
by  a  multitude  of  decisions,  both  in  England  and  in  this  country. 

In  the  ciae  of  the  Atty.0en,vs,Mathews,2Levinz  R.  167, the  trust 
was  for  ''  the  poor  in  general  forever  ,'*  and  the  commissioners  under 
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the  43  Elizabeth  having  made  a  decree  in  the  matter,  the  Lord 
Keeper,  Finch,  quashed  the  decree,  because,  being  a  charity  for  the 
poor  in  general,  the  commissioners  had  nothing  to  do  with  it ;  and 
he  ordered  proceedings  to  be  instituted  in  chancery. 

In  the  case  of  Bt/rev.  ShafUhury,  2  P*  Wms.  119,  the  jurisdio- 
tion  of  chancery  be/are  the  43  Elisabeth  is  expressly  asserted. 

The  same  doctrine  is  held  in  the  cases  of  the  Atty.  Gen.  vs.  Lock, 
3  Atk.  165 ;  Atty.  Oen.  vs.  Brereton,  2  Ves.  Sr.  425,  and  Atty. 
Gen.  V8.  Middleton,  tb.  327.  See  also  the  case  of  At^.  Gen.  v$. 
Tancred,  1  EJen  10;  S.0.,1  W.  Black  90. 

In  the  case  of  the  Atty,  Gen.vs,  the  Jfayor  of  Dublin^l  BUgh  347, 
Ld.  Redesdale  is  reported  to  have  said  that  the  Statute  created  no 
new  law.  This  case  was  before  the  House  of  Lords  from  the  Irbh 
chancery  and  brought  up  the  question  of  the  origin  of  chancery 
jurisdiction  over  charities  generally  before  the  Statnte,and  it  affirmed 
the  existence  of  such  jurisdiction.  To  the  same  effect  is  1  BUgh  61, 
and  the  case  of  the  Atty,  Om.vi.  Brentwood  School,  1  Myl.dh  K.  376, 
(7  Eng.  Ch.  i^.),  where  Sir  John  Leach,  in  183.^,  speaking  of  a 
devise  to  a  corporation  in  1 565,  says  that  at  the  latter  period  chan- 
cery had  original  jurisdiction  of  charitable  uses.  To  the  same  point 
are  cases  cited  in  Mr.  Binney^s  argument,  126,  and  also  fifty  cases 
collected  by  him  from  the  report  of  the  commissioners. 

It  is  objected  that  the  objects  of  the  charity  are  vague,  indefinite, 
uncertain ;  that  no  estate  or  interest  passes  to  or  vests  in  any  existing 
cestuiM  que  trusty  or  in  any  one  susceptible  of  ascertainment^  and 
that  even  in  case  they  could  be  ascertained  they  would  be  wholly 
incapable  of  transmitting  their  equitable  interest  in  perpetual  suc- 
cession. 

The  argument  is  in  fact,  that  the  charity  does  not  now  and  never 
can  vest  in  any  one ;  that  it  is  not  within  the  competency  or  poyer 
of  any  one  or  more  of  the  poor  of  the  County  of  Kent  to  show  that  he 
or  they  were  intended  to  be  benefited  by  the  charity,  and  that  they  are 
not  therefore  capable  of  enforcing  their  claim  as  beneficiaries,  either 
at  law  or  in  equity. 

The  same  objection  might  be  taken  to  all  dispositions  of  property 
by  appointment  under  powers.  The  persons  to  be  benefited  by  the 
appointment  of  the  donee  of  the  power  are  altogether  unknown  and 
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QDOortain.  Until  the  appoiDtment  is  made  the  matter  remains  exec- 
utory ;  but  the  moment  the  power  is  exercised  and  the  appointment 
made,  the  object  intended  to  be  benefited  bnoomes  ascertained  and 
certain,  and  he  acquires  such  a  vested  interest  as  may  be  enforced 
at  law  or  in  equity. 

In  the  case  of  individuals  this  uncertainty  is  limited  as  to  time,  and 
cannot  continue  beyond  a  life  or  lives  in  being  and  twenty  one  years 
and  nine  months  ;  but  in  the  case  of  a  charity  there  is  no  such  limit- 
ation ;  it  is  permanent  and  perpetual ;  it  shall  never  fail. 

In  this  case,  the  Levy  Court  or  Orphans'  Court  for  the  county 
may  make  the  appointment,  that  is  to  say,  may  make  the  selection 
of  the  agents  for  distribution  ;  but  if  they  fail  to  do  so  the  Court  of 
Chancery  will  perform  this  duty,  select  the  agents,  and  thus  execute 
the  trusts  of  the  will»  carrying  out  the  charitable  intentions  of  the 
testator.  Where  is  the  difficulty  ?  The  objects  to  be  benefited  are 
"  the  poor  white  citizens  of  Kent  County  generally"  without  the 
wa.lls  of  the  poor  house.  Can  they  not,  from  time  to  time,  be  ascer- 
tained and  made  certain  by  selection  and  appointment  as  proper 
beneficiaries  of  the  charity  ?  The  general  class  is  certain  enoughi 
namely, ''  the  poor  white  citizens  of  Kent  County  "  not  being  in 
the  Poor  House.  The  particular  objects  belonging  to  that  class  are 
capable  of  being  made  certain  by  selection ;  and,  when  thas  ascer. 
tained,  they  become  the  equitable  owners  of  that  which  the  testator 
intended  they  should  enjoy. 

It  is  objected  that  there  is  no  capable  or  competent  party 
to  institute  proceedings  in  chancery  to  have  the  charity  established 
and  executed.  Our  answer  is  that  the  trustees  could  have  done  so. 
Any  poor  white  citizen  of  Kent  County  can  do  so  for  himself  and  the 
other  poor  of  the  County.  The  Attorney  General,  of  his  own  mere 
motion,  or  upon  the  information  of  others,  is  competent  to  bring  the 
charity  before  the  Court ;  and  then'the  Court,  as  matter  of  right  and 
duty  peculiarly  belonging  to  its  jurisdiction,  will  take  upon  itself  the 
execution  of  the  trusts.  1  Ves,  Jr.  464-475 ;  d^Bro.  Ch.  R.  517 ; 
7  Fes.  Jr.  36  ;  2   Shelf,  on  Mort.  42,  44,  45. 

It  is  a  matter  of  no  moment  how  the  subject  gets  before  the  Court, 
or  at  whose  instance  ;  if  it  be  a  charity  without  trustees  to  adminis- 
ter it,  the  Court  will  take  charge  of  it,  without  reference  to  the  fact 
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of  who  18  the  complaiDant.  2  Kent's  Oom.  286-288 ;  7  Paige  R.  77. 
The  trustees  of  the  poor  might  be  the  eompkinants.  West  «s.  Knight ^ 
1  Oh.  Cos.  134.  A  bill  might  be  filed  against  the  Attorney  General 
and  the  heirs.  PtnoeU  vs.  Atty.  Oen.Z  Mer.  R.  48.  The  mode  of  distri- 
bution is  not  important ;  the  charity  is  the  substance.  2  Sto.Eq,  Jur. 
§  1167. 

The  case  of  Dummer  vs.  The  Oorporation  of  Chippenham,  14  Vet. 
Jr.  245,  was  a  charity  for  the  education  of  twelve  poor  boys,  the  sup- 
port of  a  free  school,  and  provided  for  the  appointment  of  their  school- 
master by  the  bailiflf  and  burgesses.  The  complainant  was  appointed 
by  the  bailiff  and  burgesses  of  the  corporation.  He  filed  his  bill  to 
have  the  charity  established  in  his  favor,  and  it  was  so  decreed. 

Suppose  the  agents  of  the  Levy  Court  of  Kent  County  were  to 
make  a  selection  and  appointment  of  certain  poor  white  citizent  of 
Kent,  could  not  they  file  their  bill  to  have  the  charity  executed  ?  The 
case  is  precisely  similar  to  the  above. 

In  the  case  of  the  Atttf.  Gen.  vs.  Mayor  of  Dublin^  1  Bligh^  R. 
347,  the  Lord  Chancellor  says/' the  right  which  the  Attorney  Gen- 
eral has  to  file  an  information  is  a  right  of  prerogative..  The  king  as 
parens  patrise  has  a  right,by  his  proper  officer, to  call  upon  the  several 
courts  of  justice,  according  to  the  nature  of  their  several  jurisdio- 
tions,  to  i^ee  that  right  is  done  to  his  subjects,  who  are  incompetent 
to  act  for  themselves,  as  in  the  case  of  charities  and  other  cases." 

The  Stato  has  a  right  to  do  the  same  thing,  t]^rough  her  proper 
officer,  f*.  e.j  to  see  that  justice  is  done  to  her  citizens. 

A  gift  or  bequest  to  "charity"  generally  is  good,  though  the 
objects  to  be  benefited  are  uncertain  and  unknown  and  the  disposi- 
tion of  the  charity,  by  the  English  law,  if  there  are  no  trustees 
named,  is  in  the  King,  who  administers  the  same  through  the  Court 
of  Chancery.  And  where  the  execution  is  to  be  by  trustees,  with 
general  or  some  objects  pointed  out,  there  the  Court  will  administer 
the  charity  in  virtue  of  its  original  power.  Moggridgevs.  7hack''eU^ 
7  Ves.  Jr.  36  to  Sf ;  Atfjf.  Oen,  vs.  Hichnan,  1  Eq,  Ga.  Ah.  193  ;  1 
Jarmanon  WilU,  218-219. 

Where  no  objects  or  class  of  objects  is  pointed  out,  and  no  trus- 
tee named,  as  in  a  bequest  to  ^^  charity"  generally,  then  the  dispo- 
sition is  in  the  king,  and  is  administered  by  chancery,    2  Lev.  167; 
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Amh,  712.  But  if  the  objects,  or  class  of  objects^is  pointed  out,  there 
the  trustee  ;  or,  if  there  be  oo  trustee  or  if  he  refuse  to  act,  a  court 
of  equity  will  administer  the  trust,  7  Ves.  Jr.  87. 

A  gift  of  the  interest  of  £4200,  to  '-  the  poor  inkahitants  of  St 
Leonardy  Shuredttchy* Atty,  Gen, vs.  Clark,  Ambler  422,  is  a  good 
oharitj,8Uch  as  chancery  will  administer  ;  and, in  doing  so,it  will  con. 
strue  the  bequest  to  mean  the  uncertain  poor  of  the  parish  not  re- 
ceiving alms  under  the  poor  rates.  See  also  Waller  vs.  Childs,  Amh.^ 
524 ;  AUy.  Gen.  vs.  Berricky  Amh.  712  ;  SMJonMort.  628,  629  ;  3. 
Buss.  R.  395 ;  2  Bro.  P.  C.  370  ;  7  Bro.  P.   C.  235, 

Uncertainty  of  individual  objects  at  the  time  of  the  gifty  is  character- 
istic of  charity.  If  the  beneficiaries  are  ascertained  and  individualized 
by  the  donor^  it  is  a  mere  trust  in  a  restricted  sense,  and  not  a  charity. 
If  it  is  a  charity,  no  matter  how  uncertain  it  may  be,  chancery  will 
protect  it. 

"  It  is  settled,''  says  Sir  Wm.  Grant  in  the  case  of  Morricevs.The 
Bishop  of  Durhanty  9  Ves.  Jr.  404^  upon  authority  which  it  is  too  late 
to  controvert,  that,  where  a  charitable  purpose  is  expressed,  however 
general,  the  bequest  shall  not  fail  on  account  of  the  uncertainty  of 
the  object.  The  Court  of  Chancery  will  exercise  control  over  every 
species  of  trust.  If  it  be  a  mere  trust  (not  charity)  but  to  uncertain 
objects,  the  property  is  undisposed  of  and  will  go  to  the  heir  at  law. 
But  this  doctrine  does  not  hold  good  with  regard  to  trusts  for  charity^ 
7  Ves.  Jr,  36  ;  1  Meriv.  98  ;  2  She^f  on  Mort.  514,  518  ;  1  Powell 
on  Dev*  215,  366,  note  1. 

The  same  words  in  a  will,  when  applied  to  the  case  of  individ- 
uals, may  require  a  different  rule  of  construction  from  that  which 
would  govern  in  the  case  of  a  charity,  2  Shelf  on  Mort.  519;  9 
Ves.  Jr.  401, 

To  give  effect  to  a  bequest  in  favor  of  a  charity  the  Court  will  not 
only  supply  the  place  of  an  executor  or  trustee,  but  will  give  such 
construction  to  the  will  as  will  carry  into  effect  that  which,  in  case 
of  individuals,  would  have  failed  altogether.  7  Ves.  Jr.  36  to  87  ; 
1  Meriv.  98.  In  2  Shelf  on  Mort.  519 — 522,  neither  trustees  nor  ob- 
jects  are  named,  but  there  is  a  reference  to  a  further  appointme;it 
not  made, 

A  devise  *'  to  the  cause  of  Christ"  for  the  promotion  of  evangeli- 
cal piety  and  religion  was  held  a  good  devise  in  Massachusetts.     Oo- 
56 
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ing  V8,  Emery ^  16  Pick.  JR.  107  ;  so  also  a  bequest  to  A.  B.  and  C. 
and  survivors  &c.  for  tlie  use  of  the  '^  Board  of  Foreign  Missions" 
was  held  valid.  Bartlet  vs.  King,12  Mass,  R.  537.  So  too,  a  bequest 
to  the  '*  American  Bible  Society/'  and  to  the  '*  American  Education 
Society,"  and  to  the  "  American  Colonization  Society,"  Burbank 
w,  Whitney  J  24  Pick.  R.  146  ;  BarOct  vs.  Nye,  4  Mete.  R.  378.  The 
whole  law  of  charities  in  this  country  is  fully  set  forth,  and  the  jur- 
isdiction of  chancery  fully  sustained^  in  the  case  of  SarcJi  Zone's 
wiUy  to  wit :  Magill  et  oZ.  vs.  Broicn,  which  was  decided  by  Bald- 
win, Justice,  in  the  Circuit  Court  of  the  United  States.  See  also 
Burr'sExWs  vs.  Smith,  7  Verm.  22.  241,  and  Vtdal  et  al.  vs.  The 
City  of  Philadelphia,  2  How.  S.  C,  R.  127, 

The  case  of  Baptist  Association  vs.  Harfs  ExWs  has  been  fully 
overruled.  Bartlet  vs.  Nye,  4  Afetc.  R,  378 ;  Burr's  ExWs  vs.  Smithy 
7  Fern,  JB,  241  ;  Vidal  vs.  Philadelphia.  2  How.  S.  C.  JB,  127; 
Potter  vs.  Chapin,  6  Paige  R.  649  ;  Dutch  Church  vs,  Moti^  7  Paige 
R.  77,  All  grants,  dovises  and  bequests  to  charitable  uses  were  good 
at  common  law,  Vaughn,  356.  All  grants^  devises  and  bequests 
in  mortmain  were  good  at  common  law.  Vaughn,  356 ;  Coke  on  Liii- 
989;  Report  of  Sarah  Zane's  vnU  case,  17. 

There  is  no  statute  of  superstitious  uses  or  of  mortmain  in  this  State. 
These  statutes  are  in  derogation  of  the  common  law»  are  extremely 
penal,  imposing /or/etYure,  and  they  have  never  been  adopted  here. 

The  Statutes  of  Mortmain,  prior  to  43  Elizabeth,  are  9  Henry  III 
ch.  36;  7  Edw.  I ;  13  Edw,  I ;  15  Rich.  II ;  23  Henry  VIH  ch.  10, 

These  Statutes  never  were  in  force  here,  because  our  ancestors 
brought  over  only  such  laws  as  were  useful  to  their  new  situation. 
Sarah  Zane^s  wiU  case,  12.  If  they  brought  over  any  of  these 
Statutes,  it  was  the  43  Elizabeth,the  principles  of  which  are  useful, 
and  consonant  with  the  spirit  of  our  institutions  and  policy.  And 
yet  it  is  generally  conceded  that  the  43  Elizabeth  is  not  in  force. 
Surely  then,  if  this  useful  Statute  has  not  been  adopted,  the  mort- 
main acts,  which  are  in  derogation  of  the  common  law,  and  are  so  re- 
pugnant to  the  spirit  of  our  institutions,  have  not  been  adopted. 

The  Statute  9.  Geo.  II  does  not  apply  to  this  country.  The  ob- 
ject of  the  act  was  wholly  political,  and  so  framed  as  to  be  quite 
inapplicable  to  any  of  the  colonies.  For,  as  observed  by  Sir  Wm. 
Grant,  "in  its  oauses^ics  objects»its  provisions,  its  qualifications,  the 
act  is  a  law  wholly  English,  calculated  for  purposes  wholly  local, 
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oomplioated  witli  local  establishments,  and  incapable,  without  great 
incongraity  in  the  effect,  of  being  transformed  to  the  code  of  any 
other  country.^'  Attjf.  Oen.  vs.  Stewart,  2  Meriv,  143 ;  1  Shdf.  on 
Mart.  122. 

No  act  made  after  a  colony  is  planted  is  construed  to  extend  to  it 
without  express  words,  showing  the  intention  of  the  Legislature  to 
be  that  it  should.  Rex.  vs.  Vaughan,  4  Burr.  R,  2500 ;  2  Meriv.  156^ 
note  (a). 

The  9  Geo.  II.  does  not  apply  to  Ireland.  Atty.  Gen.  vs.  Power,  1 
^.  ^  ^.  154 ;  nor  Soot\wai jMcu:kintosh  vs.  Tou^nsend,  16  Ves,  Jr.  338. 
It  is  not  in  force  in  Pennsylvania.  Baldwin  J.  in  the  case  of  Sarah 
Zane^s  unU,pp.  32,  33,  34. 

No  act  of  Parliament  extended  to  the  colonies,  unless  adopted  by 
act  of  assembly,  judicial  decisions  or  established  usage.  Morris  vs. 
Vanderen,  1  Dallas  67 ;  Respuh  vs.  Mesca,  1  Dallas  73.  One  of  our 
statutes  ill  its  preamble  (1  Del.  Laws  64)  recognises  this  principle. 
It  recites  that  "  Whereas  acts  of  Parliament  have  been  adjudged  not 
to  extend  to  these  plantations  except  when  they  are  particularily 
named  in  the  body  of  such  acts,"  &c. 

Our  Statute  of  Mortmain  is  confined  to  "  religious  societies  of  prot- 
estanta.''  Digest  447.     It  is  similar  to  the  law  of  Pennsylvania. 

There  is  no  such  thing  as  an  established  church  in  the  United 
States;  no  such  thing  as  toleration  where  there  is  universal  liberty 
of  conscience.  And,  for  the  same  reason,  there  is  no  such  thing  as 
a  superstitious  use  ;  for  all  religious  denominations  are  equal  ic  the 
eye  of  the  law,  and  equally  entitled  to  favor  and  protection.  The 
whole  system  of  English  legislation,  therefore,  is  altogether  inapDli- 
cable  to  this  country. 

What  is  charity  ?  In  a  limited  sense  it  is  liberality  to  the  poor, 
consisting  in  alms-giving  or  benefactions, or  in  gratuitous  services  to 
relieve  them  in  distress.  In  a  general  sense,  it  is  love,  benevolence 
good  will — that  disposition  of  heart  which  inclines  men  to  think 
favorably  of  their  fellow  men,  and  to  do  them  good.  In  a  religious 
sense f  it  includes  supreme  love  to  God  and  universal  good  will  to 
men. 

From  what  source  is  the  law  of  charity  derived  ?  Some  say  from 
the  civil  law.    But  it  has  a  higher  origin ;  it  is  derived  from  the 


444  Gbipfith  v.  State. 


Argument  of  Atty.  Gen,  and  Mr.  Comegys,  in  sapport  of  the  Cli&rity. 


law  of  God  ;  it  is  part  and  parcel  of  the  ohristian  religion.  Where- 
ever  Christianity  took  root  and  flourished,  there  the  law  of  charity 
flourished  with  it. 

The  natural  and  revealed  will  of  God  is  apart  of  the  common  law 
of  England.  1  Black.  Com.  42,  43,  It  is  not  natural  to  inquire 
when  or  hoio  it  became  a  part  of  the  common  law  of  England.  It  ib 
enough  to  know  as  we  do  know,  that  it  U  part  of  the  common  law, 
and  that  it  was  such  centuries  before  the  Statute  43  Elizabeth.  And 
since  the  law  of  charity  was  a  part  of  the  christian  religion,  and  the 
ohristian  religion  a  part  of  the  common  law  of  England,  how  can  it 
have  originated  with  the  43  Elizabeth  or  be  dependent  upon  that 
Statute  for  its  efficacy. 

Is  the  law  of  charitable  uses  the  law  of  this  country  ? 

The  answer  is  that  our  ancestors  brought  over  with  them  the 
whole  body  of  the  law  of  England  as  it  then  existed^  which  was  up- 
wards of  eighty  years  after  the  43  Elizabeth. 

Can  it  follow  that  they  did  not  bring  with  them  this  law,  or  at 
least  the  principles  and  spirit  of  the  law  ? 

At  all  events  they  brought  over  with  them  the  common  law,  which 
included  the  whole  law  of  charitable  uses.  1  Dd.  Laws  64.  Equity 
is  a  part  of  the  common  law. 

The  common  law  of  charitable  uses  has  been  recognized  by  deci- 
sions as  existing  in  Massachusetts.  Vermont,  Connecticut,  New 
York,  New  Jersey,  Pennsylvania,  North  Carolina,  Ohio  and  Ken- 
tucky, The  decisions  in  these  states  maintain  and  establish  the 
doctrine  that  there  is  a  common  law  of  charity,  which  existed  ante- 
cedently to  and  independently  of  the  43  Elizabeth. 

This  law  as  to  charities  came  over  with  our  ancestors.  It  has  been 
recognized  by  the  decisions  of  Pennsylvania  as  having  existed  in 
that  State  from  the  time  of  its  first  settlement  by  the  English  under 
WilUam  Penn,  in  1682. 

Now»Pennsylvania  and  Delaware  wore  colonized  at  the  same  time, 
by  the  same  people,  who  brought  over  the  same  law — ^the  common 
law — their  birth  right,  1  Del,  Laws  64 )  and  they  were  subject  to 
the  same  government. 

This  law  of  charity — it  is  the  law  of  God ;  it  is  part  of  tlio  com- 
mon law ;  it  was  the  law  of  the  colonists ;  as  such  it  became  and  has 
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ever  been  tlie  law  of  Pennsylvania.  Why  then  did  it  not  become 
the  law  of  Delaware  ?  Clearlv.it  was  our  own  common  law  when  we 
became  a  Colony.  Why  then  is  it  not  our  law  now  that  we  have  be  • 
come  a  Sovereign  State  ? 

By  the  Act  of  Union  passed  in  1682,(1  Deh  Laws^App,  9))  for  an- 
nexing and  unitins;  the  three  lower  counties,  it  is  expressly  provided 
that  ''  the  people  of  the  three  lower  counties  shall  be  governed  by 
the  same  laws  and  enjgy  the  same  privileges  in  every  respect  as  the 
inhabitants  of  Pennsylvania  do  or  shall  enjoy  from  time  to  time 
therein,'^ 

The  law  of  charity  in  its  fullest  and  broadest  extent,  has  ever  been 
and  nowis^  the  law  of  Pennsylvania;  therefore,  it  must  be  our  law. 

We  have  shown  that  the  law  of  charitable  uses  is  a  part  of  the 
common  law  of  England,  and  that  it  has  ever  been  such.  By  Art. 
25  of  the  Constitution  of  1776  (1  DeL  Laws,  App.  89)  the  common 
law  of  England  is  declared  to  be  the  law  of  this  State ;  and  also,  so 
much  of  the  statute  law  as  has  been  heretofore  adopted  in  practice 
in  this  State  is  declared  to  be  the  law  of  this  State.  Who  ever  heard 
of  the  9  Geo.  II,  or  any  other  English  mortmain  law,  having  been 
adopted^  not  in  theory,  but  in  practicty  in  the  State  of  Delaware. 

We  maintain,  that  the  *'  poor  whito  citizens  of  Kent  County"  are 
entitled  to  the  charity ;  that  they  have  a  property  in  it  which  is  rec- 
ognized by  the  law ;  and  that,  according  to  the  language  of  the  Bill 
of  [lights,  they  ought  to  have  remedy  by  due  course  of  the  law 
of  the  land,  and  ought  to  have  justice  and  right  for  injury  done  to 
them  freely  and  without  sale,  fully  without  any  denial,  and  speedily 
without  delay.     1  DeL  Laws^  ^PP'  80,  Sec.  12. 

Our  Court  of  Chancery  is  invested  with  power  ^'  to  hear  and  de- 
termine all  matters  and  causes  in  equity/'  1  Del.Laws  130.  It  pos- 
sesses full  equity  jurisdiction, as  defined  in  1  Stori/  Eq,  Jur,  sec,  57. 
Its  jurisdiction  extends  to  all  trusts,  and,  of  course,  to  charities  which 
are  trusts.     It  is  bound  to  execute  the  trusts  of  Mr.  Potter's  will. 

We  come  now^  in  conclusion,  to  notice  briefly  the  attempt  to  apply 
the  doctrine  of  perpetuities  to  this  case. 

This  doctrine  has  no  application  whatever  to  charities;  and  never 
has,  before  this  case,  been  even  saspected  of  being  applicable  to  this 
subject.  Lewis  on  Perpetuity  689,  margin.  It  is  the  fact  that  a 
charitable  use  may  be  permanent  and  perpetual  that  distinguishes  it 
from  gifts  to  individuals. 
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The  trust  established  In  the  '*  Shakers'  Covenant"  was  held  not 
to  be  void  as  being  a  perpetuity.   Oass  vs,  Wilhtte,  2  Dana,  R.  170. 

• 

The  same  prinoiple  has  been  decided  in  On'ffin  vs.  Graham^  1  HatD- 
kins*  a.  96,  and  in  the  case  of  Inglis  vs,  Satiora*  Snug  Harbor^  3 
Peter's  S.  C  R.  99. 

« 

The  case  of  WiUbank's  adm*r^  1  Barring,  R,  18,  was  much  relied 
on,  as  shewing  that  the  English  doctrine  of  charitable  uses  is  not  in 
force  in  this  State.  But  that  case  decides  only  one  point,  t.  «.,  that 
the  trustees  of  the  church, not  being  a  corporate  body,  could  not  take 
the  fund ;  and,  mDreovor,  that  the  devise  was  in  contravention  of 
our  Statute  in  relation  to  religious  societies.  The  case  docs  not 
touch  the  question  of  equity  jurisdiction  over  charitable  uses  gener- 
ally. 

J.  A.  Bayard,  for  the  heirs  at  law,  in  reply. 

I.  Oar  first  ground,and  one  which  is  decisive  of  the  present  case,  is 
that,  apart  from  and  independent  of  the  the  Statutes  of  39  and  43 
Elizabeth,  tho  Court  of  Chancery  had  no  authority  and  exercised 
no  jurisdiction  to  enforce  chdritablo  uses,  except  on  the  general 
principles  applicable  to  other  trusts;  and  that  the  jurisdiction,  as 
now  exercised  in  Eagland,arose  by  usurpation  under  those  Statut^^s, 
though  it  has  since  been  referred  to  the  ordinary  jurisdiction  of  the 
Court. 

We  adhere  to  the  position  that,a8  a  matter  of  judicial  history,  the 
Court  of  Chancery ,prior  to  the  Statute  of  Elizabeth^did  not  take  ju- 
risdiction to  enforce  charities  vague  and  uncertain — charities  limited 
to  objects  too  uncertain  to  take  as  cestuis  qiie  trust ;  nor  did  the  Court 
then  supply  defective  conveyances  to  charitable  uses.  This  conclu- 
sioQ  was  reached,  upon  the  soundest  reasons,  in  the  elaborate  opin- 
ion of  Marshall,  C  J  in  the  B  ipttst  Association  case  ]  and  it  is  need- 
less to  do  more  than  to  refer  the  Court  to  the  reasoning  of  that  case. 
Against  this  position  reliance  is  chiefly  placed  upon  the  large  num- 
ber of  early  cases,  prior  to  the  Statute,  which  were  cited  by  Mr. 
Binney  in  the  Girard  will  case,  and  which  seemed  much  to  have  in- 
fluenced the  mind  of  the  Court  in  that  case.  But  the  just  inference 
from  those  fifty  old  cases  is  that  an  attempt  was  made  to  establish  a 
jurisdiction  over  indefinite  charitable  uses,  which  failed  because  it 
was  so  utterly  inconsistent  with  the  principles  of  law ;  and  that 
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gave  rise  to  the  Statute  of  Elizabeth.  We  admit  that  charitable  uses 
did  exist  and  were  enforced  previous  to  the  Statute,  as  were  other 
uses )  but,  if  they  were  void  at  common  law,  either  as  defective  con- 
veyances or  because  they  wore  limited  to  persons  too  uncertain  to 
take  as  cestuis  qtte  trust j  the  court  had  not  jurisdiction  to  enforce 
them  ;  and  the  Statute  was  passed  to  confer  the  necessary  jurisdiction. 
If  there  was  do  such  necessity,  why,  it  may  be  asked,  was  the  Statute 
passed  ?  It  is  said  that  its  object  was  to  vest  a  more  convenient  juris- 
diction in  commissioners.  We  deny  it.  The  jurisdiction  under  that 
Statute  was  given  to  the  Chancellor.  He  appointed  the  commission- 
ers and  modified  and  controlled  their  decrees.  See  the  Statute  at 
large;  Duke  1; ^Porter's  case,  1  Co,  R.  22-4.  Again, how  is  the  ex- 
istence of  such  a  jurisdiction,  prior  to  and  independent  of  the  Stat- 
ute, to  be  reconciled  with  the  undeniable  fact  that,  after  the  Statute 
was  passed,  it  was,  to  so  large  an  extent,  made  the  ground  for  sus- 
taining gifts  to  charity  which  were  void  at  common  law  ?  Cases  of  this 
description  are  almost  numberless.  Duke  355-6,  362 — 395.  Among 
the  cases  cited  by  Duke  sec  Davis*  case.  Rivet's  case,  Christ  Church 
Hospital,  Audffoh's  case.  It  further  confirms  this  view  of  the  effect 
of  the  Statute  that  in  England  charity  is  a  word  of  technical  meaningi 
not  to  be  confounded  with  charitable  or  benevolent  purposes  in  the 
general  sense,  but  is  confined  to  such  purposes  only  as  are  recognized 
by  the  Statute.  Hence,  gifts  to  private  objects  of  charity ,or  to  indi- 
viduals merely  as  objects  of  benevolence,  are  not  aided  or  enforced, 
if  defective  or  uncertain,  though  gifls  to  repair  a  highway  or  for  a 
school  will  be,  because  these  are  among  the  objects  enumerated  in 
the  Statute.  9  Ves.  Jr.  403  ;  10  Ves.  Jr.  520,  539  ;  1  Mer.  85; 
3  Mer.  17 ;  1  Turn,  and  Russ.  260 ;  1  Sim.  and  Stu.  69,  71. 

I  am  aware  that  some  judges  have  asserted  the  inherent,  original 
jurisdiction  of  Chancery  over  chaii ties.  But  those  arc  (ftbto,  and 
though  coming  from  learned  judges  are  not  to  weigh  against  the 
clear  historical  facts. 

IT.  But,  whatever  sort  of  jurisdiction  as  to  charitable  uses  may 
have  existed  prior  to  the  Statute  of  Elizabeth,it  is  certain  that  the 
English  doctrine  of  executing  charitable  uses  cy  pres,  as  it  is  termed, 
arose  solely  under  that  Statute,  and  is  confined  to  such  charitable 
uses  as  are  enumerated  in  the  Statute  or  to  analogous  cases.  Under 
that  doctrine  where,  in  cases  within  the  Statute,  either  the  particular 
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charity  indicated  by  the  donor  fails  from  any  cause,  or  cannot  be 
carried  into  effect  in  the  manner  or  by  the  means  appointed  by  ihe 
donor,  or  when  the  gifl  to  charity  is  general,  with  no  specification  of 
any  particular  charitable  use^  the  general  purpose  of  charity  should 
be  carried  into  effect  by  means  of  a  scheme  reported  by  a  master  or 
by  authority  of  the  crown  under  the  sign  manual.  In  such  cases 
the  proceeding  was  by  information  in  the  name  of  the  Attorney  Gen- 
eral. After  the  Statute  this  proceeding  by  information  by  the 
Attorney  General  was  found  more  convenient,  and  the  proceeding 
by  commission  provided  by  the  Statute  fell  into  disuse.  See  2  Black. 
Com.  375 ;  case  of  Sarah  Zane^s  wiUj  17. 

It  is  a  fact^of  much  significance  on  this  point,that  no  case  can  be 
found,  where  the  Attorney  General  was  made  a  party  to  enforce  an 
indefinite  charity, earlier  than  the  year  1675.  All  the  old  cases  cited 
in  Mr.  Binney's  argument  in  the  Girard  will  case  were  between  pri- 
vate parties.  Atty.  Gen,  vs,  MaUory^  2  Levinz  167,  is  the  first 
case  in  which  the  Attorney  General  ever  sued.  Another  fact, 
equally  significant,  is,that  informations  by  the  Attorney  General  were 
not  filed  in  cases  not  within  the  Statute,  though  they  might  be  for 
objects  of  charity  in  the  general  sense.     2  Vernon  387. 

III.  Neither  the  forms  nor  principles  of  the  doctrine  of  charitable 
uses  as  it  is  held  in  England,  whether  arising  under  the  Statute  of 
Elizabeth  or  otherwise,  have  ever  been  adopted  in  the  State  of  Dela- 
ware, either  while  a  Colony  or  as  a  State,  nor  have  been  recognised 
by  usage,  judicial  decision  or  legislative  enactment. 

The  Colonics  carried  with  them  such  laws  as  were  suitable  to  their 
condition,  and  none  others.  3  Binn,R.b9Q,App.;  Constitution  of  Del* 
of  me.  Art.  25;  Constitution  o/ 1792,  Jlr^ VIII,  Sec.  12.  The  En- 
glish doctrine  of  charitable  uses  was  founded  upon  a  policy  unknown 
in  our  Colonies.  It  was  that  policy  which  grew  up  in  the  reign  of 
Henry  V III,  of  keeping  up  an  established  church  and  aiding  it  in 
its  temporal  possessions.  Our  Colony  never  imported  any  establish- 
ed church,  and  the  doctrine  of  charitable  uses,  which  was  designed 
to  support  such  a  church,  became  unnecessary  here. 

We  do  not  mean  that  our  policy  has  been  adverse  to  the  encourage- 
ment of  colleges,  schools,  poor  houses,  hospitals  and  other  institutions 
for  charitable  purposes  y  but  that  the  establishment  of  these  and  the 
determination  of  the  proper  objects  of  such  institutions  and  of  the 
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means  of  sapporticg  and  conducting  them  are  with  ns  wisely  left  to 
legidlative  enactment  and  control  and  not  to  individual  caprice,  as 
under  the  English  system.  Such  a  system,  if  eztensiyely  introduced 
here»  would  be  prejudicial  to  the  public  interests,  by  accummulating 
large  bodies  of  property  in  few  hands  and  leading  to  the  growth  of 
a  power  beyond  public  control.  For  the  experience  of  society  has 
shewn  that  property  and  power  cannot  be  divorced. 

It  may  be  considered  that  there  are  three  modes  in  which  chari- 
table uses  may  exist  in  a  state  or  commonwealth,  as  legally  or  equit- 
ably enforceable ; — 1.  By  the  authority  of  the  state,  using  its  own 
means  and  exercising  its  direct  control  through  its  appointed  officers 
exclusively. — 2.  Partly  by  institutions  founded  by  or  under  the  ex- 
clusive control  of  the  state,  as  just  mentioned,  and  partly  by  institu* 
tions  and  foundations  established  by  the  gifts  of  individuals  and 
administered  according  to  the  will  of  the  donor,  where  special  au- 
thority has  been  given  by  the  legislature  for  establishing  and  carry- 
ing into  effect  the  gift,  either  by  incorporation  or  other  enactment, 
with  a  full  knowledge  of  the  use  intended  and  with  an  acknowledg- 
ment and  sanction  of  its  propriety  and  benefit  to  the  community. — 
3.  The  third  condition  under  which  charitable  uses  may  exist  is 
the  English  system,  now  under  discussion,  where  they  are  left  to  be 
established  not  only  upon  private  endowments,  but  for  such  ends 
and  upon  such  methods  as  individual  will  or  caprice  may  dictate, 
without  the  interference  or  regulating  supervision  of  the  legisla- 
ture, and  without  its  sanction  or  admission,  as  the  parens 
patrisR,  that  the  use  intended  will  be  bensficial  to  the  community 
and  consistent  with  the  public  policy. 

*  The  second  condition  of  charitable  uses  is  believed  to  be  the  one 
most  consistent  with  the  policy  and  law  of  this  State,  as  evidenced 
by  the  usages  of  our  people  and  the  general  course  of  our  legisla- 
tion. It  will  also  be  found  to  be  the  soundest  and  most  rational  in 
principle,  and  most  accordant  with  institutions  based  upon  the  will 
of  a  majority  of  all  the  members  of  the  community  as  men,  irres- 
pective of  property,  and  having  an  equal  and  common  interest  in 
the  good  government  of  the  state. 

It  may  be  true  that  in  Pennsylvania  these  charitable  institutions, 
resting  upon  private  endowments  and  independent  of  legislative 
supervision  and  control,  have  alwajfs  largely  existed,  and  that  they 
57 
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hare  been  fayored  under  the  laws  of  that  State.  This  fact  was  a 
potent  argument  in  the  Otrard  will  cate^  in  support  of  the  English 
doctrine  as  in  force  in  that  State.  The  same  fact  and  our  early 
historical  connection  as  a  State  with  Pennsylvania  have  been  strongly 
relied  on  by  our  opponents  in  this  cos^,  to  support  the  recognition 
of  the  same  doctrine  of  charitable  uses  here.  But  it  should  be  re- 
membered that  Delaware  was  a  well  settled  colony  before  Penn 
came  to  Pennsylvania;  and  that,  although  the  two  colonies  were 
united  for  a  time,  they  separated  as  early  as  1701,  and  before  any 
system  or  policy  in  relation  to  charitable  uses  had  obtained  in  the 
two  united  colonies.  And,  as  in  many  other  respects,  so  in  thia,the 
colony  of  Delaware,  adopted  a  policy  in  relation  to  public  charity 
wholly  different  from  that  of  its  sister  colony.  If  the  long  exist- 
ence in  Pennsylvania  of  a  system  of  public  charities  in  harmony 
with  the  English  doctrine  is  an  argument  in  favor  of  the  doctrine 
as  in  force  in  that  State,  certainly  the  absence  of  such  a  system  of 
public  charities  in  Delaware,  is  an  equally  strong  argument  against 
the  introduction  of  that  doctrine  into  this  State. 

We  have  had,  as  yet,  no  judicial  decision  touching  this  question, 
except  the  WiUhank  case,  2  Barring .  R,  18,  which  has  already  been 
brought  fully  before  the  Court.  Though  not  a  direct  decision 
npon  the  question  it  strongly  implies  the  absence  of  the  English 
doctrine  of  charitable  uses.  For,  in  that  case  the  use,  viz :  the  ed- 
ucation of  poor  children  of  a  churchy  was  a  good  use,  and  such  as 
the  English  Court  of  Chancery  would  unhesitatingly  have  protect- 
ed, notwithstanding  the  failure  of  a  trustee  from  any  cause  what- 
ever ;  and  yet  our  Court  held  that  because  the  trustees  of  the 
charity  in  that  ca?e,  being  a  religious  corporation,  could  not,  under 
our  statutes,  hold  the  property  for  such  a  use,  the  use  must  wholly 
fail.  The  English  doctrine  was,  in  that  case,  strongly  urged  by  the 
counsel  for  the  charity  in  order  to  save  the  use.  It  was  argued 
that  the  great  qustion  was^ ''  not  who  is  the  trustee  but  what  is  the 
use/'  that  '<  if  the  use  be  good;  the  (5ourt  will  enforce  it  and  pro- 
vide a  trustee."  Yet  the  Court  suffered  the  use  to  fail ;  and,though 
not  so  expressing  itself  in  terms,  must  have  considered  that  our 
Court  of  Chancery  had  not  the  power  to  execute  indefinite  uses  of 
that  nature. 

There  has  been  no  judicial  authority  in  our  state  history  of  more 
weight,  on  such  a  subject,  than  that  of  the  late  Chancellor  Bidgely, 
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one  of  the  ablest  equity  judges  of  this  or  of  any  other  country; 
and  it  ht^s  always  been  understood  as  his  opinion  that  the  English 
doctrine  of  charitable  uses,  and  particularly  the  doctrine  of  cy 
pres^  nerer  was  in  force  in  this  State. 

IV.  I  now  proceed  to  another  general  position.  Whether  or  not 
the  Statute  of  43  Elizabeth  is  held,  in  its  principles,  to  bo  in  force 
in  this  State,  or  those  principles  are  referred  to  the  general  juris- 
diction of.  chancery,  still  the  power  to  enforce  a  charity,  wbere 
there  are  no  designated  individuals  capable  of  suiug  for  their  rights 
and  htiving  a  sufficient  interest  to  call  upon  the  Court  for  their  pro- 
tection, is  a  branch  of  the  prerogative  power  of  the  Crown,  which  by 
the  Revolution  passed  to  the  State,  but  which  has  never  been  dele- 
gated to  or  exercised  by  the  Court  of  Chancery  in  Delaware.  It, 
therefore,  follows  that,  although  in  England  the  Attorney  General, 
representing  the  King,  may  file  an  information  to  enforce  a  charity 
where  there  is  no  one  capable  of  taking  or  enforcing  the  gifl,  yet 
the  Attorney  General  in  Delaware  has  no  such  power ;  nor  does  the 
Court  of  Chancery  represent  the  prerogative  of  the  Crown  as  parens 
patn'x ;  but  this  prerogative  has  devolved  upon  the  legislature,  and 
c&n  be  exercised  only  under  its  authority. 

The  English  theory  is  that  the  King,  as  parens  patrim^  superin- 
tends all  charities,  upon  the  same  principle  on  which  he  is  the  pro- 
tector of  infants  and  lunatics;  and  he  enforces  them  through  the 
Attorney  OeneraUas  his  officer ,by  an  information.  In  all  such  cases, 
where  there  is  no  person  sufficiently  ascertained  to  call  for  protec- 
tion under  the  general  equity  jurisdiction  of  the  court,  the  Attorney 
General  is  a  necessary  party ,and  the  Chancellor  exercises  jurisdiction 
as  the  delegate  of  the  Crown.  In  some  instances  the  charity  is  ad- 
ministered by  a  scheme  reported  by  a  Master ;  but  in  other  cases 
resort  is  had  to  the  King's  sign  manual.  1  Sim,  A  Stu.  40 ;  Shel/^ 
on  M&rL  283,  427 ;  7  Ves,  Jr.,  85,  86. 

In  this  State  the  prerogatives  of  the  Crown  devolved  upon  the 
people ;  and  by  the  Constitution  the  people  have  vested  this  branch 
of  it  in  the  legislature.  It  is  undoubtedly,  part  of  the  legisla- 
tive power  of  the  State.  Case  of  Sarah  Zane's  wiUy  17.  Juris- 
diction over  certain  subjects  of  this  prerogative,  has  been  ex- 
pressly conferred  by  the  legislature  upon  the  courts ;  as  in  the  case 
of  infants  and  lunatics.    The  care  of  infants  has  been  given  to  the 
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Orphans'  Court,  aod  of  lunatics  to  the  Court  of  Chancery ;  but  as 
to  the  other  subject  of  the  royal  prerogative,  charitable  uses,  the 
jurisdiction  has  been  vested  nowhere.  On  the  Court  of  Chancery, 
our  statute  confers  only  ordinary  equity  jurisdiction  ;  and  the  pro- 
ceeding  must  be  by  bill  and  answer.  Con$titfUion  of  1792,  ilr/. 
YI.,  Sec,  14.  Judicial  power  alone  was  delegated,  and  no  power 
of  prerogative.  Had  tbe  Court  of  Chancery,  as  such,  been  consid- 
ered as  invested  with  the  powers  exercised  by  the  Crown  as  j>arefi« 
pcUrisR,  there  would  have  been  no  occasion  to  confer  upon  it  by 
statute  the  charge  of  lunatics,  nor  upon  the  Orphans'  Court  the 
charge  of  infants. 

From  this  condition  of  the  law  of  this  State,  as  to  chariuble 
uses,  it  results  that,in  the  absence  of  parties  having  an  ascertainable 
and  individual  interest  in  a  charitable  use,  and  of  any  delegation  of 
authority  by  the  parens patriee  to  enforce  the  charily  for  an  indefi- 
nite class,  there  being  a  trust,  whether  of  goods  or  land,  it 
must  result  in  favor  of  the  next  kin  or  heir  at  law,  until  the  legis- 
lature, as  parens  patrisR,  shall  give  to  the  court  authority  to  carry 
the  trust  into  effect  as  a  charitable  use. 

y.  There  remains  another  question, which  may  be  briefly  noticed. 
Is  this  particular  devise  a  charitable  use,  capable  of  being  enforced 
in  equity,  according  to  the  £ngHsh  doctrine,  even  supposing  that 
to  be  in  force  in  this  State  ? 

The  English  decisions  admit  that  only  uses  of  a  public  nature, 
such  as  arc  specified  in  the  Statute  of  Elisabeth ,  or  Analogous  to 
these,are  enforceable  as  a  charitable  use;  that  a  gift  £or private  charity, 
if  not  enforceable  upon  the  general  principles  applicable  to  trusts, 
cannot  be  sustained  under  the  doctrine  peculiar  to  charitable  uses, 
but  results  for  the  benefit  of  the  next  of  kin  or  heir  at  law.  **  A 
charitable  use,  'says  Lord  Camden,'  is  a  public  institution  for  a 
public  purpose."  Objects  of  mere  private  benevolence,  not  extend- 
ing to  public  interests,  have  been  held  not  to  be  relieveable  under 
the  Statute.  James  vs,  AUen,  3  Mer,  17  ;  Omman^  vs.  Butcher,  1 
Ihim.  dh  Russ.  260,  (11  Eng.  Ch.  R.) 

I  admit  that  if  this  devise  in  Col.  Potter's  will  had  been  for  the 
maintenance  of  the  poor  of  Kent  County,  without  the  restrictions 
connected  with  the  devise,  the  English  Courts  might  have  enforced 
it  as  a  public  charity,  by  founding  an  alms  house  or  other  public 
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iDstitution  aooording  to  some  sobeme  of  its  adoption,  looking  to  the 
permanent  and  pnblio  relief  of  the  poor  as  a  class.  But  such  a 
scheme  would  defeat  the  expressed  intent  of  this  testator,  who  evi- 
dently looked  to  individual  relief  by  private  cbarity,  so  as  to  pre- 
vent the  necessity,  which  be  was  careful  to  exclude,  of  throwing 
the  persons  relieved  upon  any  public  institution,  such  as  an  alms 
bouse. 

YI.  Our  last  objection  to  the  devise  in  controversy  is  founded 
upon  the  English  Statute  of  9  Geo.  11^  c.  36,  the  policy  of  which 
we  hold  to  be  in  force  in  this  State.  That  Statute  was  passed  to  rem- 
edy the  mischiefs  which  had  resulted  from  the  extravagant  length 
to  which  the  English  doctrine  of  charitable  uses,  had  been  pressed. 
It  prohibited  gifts  of  lands,  or  money  to  be  laid  out  in  lands,  for 
charitable  uses,  except  by  deed  executed  twelve  months  before  the 
death  of  the  donor. 

It  is  true  that  the  Statute  of  9  Geo.  II,  may  not,  by  it4  own  force, 
have  operated  directly  upon  the  colonies  of  Great  Britian ;  nor  has 
it  been  expressly  re-enacted  in  this  State.  But  it  was  a  statute 
passed  long  before  the  Revolution,  and  was  one  of  those  statutes 
affecting  the  body  of  the  common  law^which, being  suited  to  the  condi- 
tion of  the  Colony  and  in  harmony  with  the  habits  and  policy  of  our 
people,  must  be  taken  to  have- been  adopted  by  them.  This  is  un- 
questionably true  of  other  English  statutes,  passed  as  late  as  the 
reign  of  Geo.  II.  As  an  example,  our  law  of  set-off  was  founded 
upon  a  Statute  of  Geo.  II.  Our  act  respecting  religious  socie- 
ties, 17  Geo.  II,  affords  strong  evidence  that  the  policy  of  the 
Act  of  Geo.  II.  was  considered  then  in  force  in  this  State. 
The  Act  of  17  Geo.  II.  was  an  enabling  Statute,  passed  to  enable 
religious  societies  to  take  and  bold  lands  for  certain  uses^  religious 
and  charitable,  such  as  for  bouses  of  worship,  burying  grounds, 
school  houus^and  alms  houses.  To  what  purpose  was  this  enabling 
act,  if  these  societies  had  such  power  previously  ?  And  if  thesj 
societies  had  not,  without  the  Statute,  the  power  to  take  and  hold 
lands  for  charitable  uses,  bow  could  the  power  be  considered  to  exist 
in  other  societies  or  persons  ?  Is  it  to  be  supposed  that  a  non-re- 
ligious body  could  take  land  in  perpetuity  to  establish  a  charity  when 
religious  societies  could  not;  without  a  special  enabling  act,  do  the 
same  thing  ?    Was  the  act  founded  upon  a  previous  policy  of  bostility 
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to  religious  societies  f  Or  was  it  not  rather  designed  to  except 
them,  so  far  as  it  went,  from  the  operation  of  a  previous  general 
policy.  Then  followed  our  Act  of  1 787  for  incorporating  religious 
societies  in  this  State  (^Dd,  Dig.  459)  which  contains  a  provision 
bearing  to  the  same  conclusion.  Bj  section  3  "all  gifts,  grants, 
bargains,  sales  and  conveyances''  (to  such  religious  societiesy  of 
and  for  any  messuages,  lands,  tenements,  rents  and  other  here- 
ditaments, corporeal  or  incorporeal  whatsoever,  and  of  and  for  any 
sum  or  sums  of  money,  goods,  chattels,  stocks  in  any  public  fundsi 
securities  for  money  &c.,  to  be  laid  out  or  disposed  of  in  the  purchase 
of  any  lands^  tenements,  rents  or  other  hereditameats,''  should  after 
the  passing  of  that  act  be  made  by  deed  executed  twelve  months 
before  the  death  of  the  grantor  &c.  The  effect  of  this  section  was 
to  prohibit  devises  to  religious  corporations,  in  substantially  the 
same  terms  with  the  English  Statute  of  9  Geo.  II.  We  hold  this 
provision  to  bo  but  an  application,  in  express  and  definite  terms,  of 
a  previously  existing  policy,  adverse  to  devises  in  perpetuity — a 
policy  which  forbade  such  devises  either  to  religious  or  charitable 
uses.  The  insertion  of  such  a  restrictive  provision  in  the  Act  of  1787 
had  its  use  and  effect  in  preventing  the  general  power  to  take  and 
hold  lands  under  the  incorporating  clause  from  operating  to  make 
religious  corporations  an  exception  to  the  general  policy.  Our  final 
position,  therefore,  is  that  by  the  laws  of  Delaware,  a  devise  of  lands, 
f  r  money  to  be  laid  out  in  lands,  in  perpetuity,  to  either  a  religious 
society  or  individuals  for  either  a  religious  or  charitable  use.  is  void ; 
and  that  no  gift  of  lands,  or  of  money  to  be  laid  out  in  lands,  can 
be  made, either  to  a  religious  society  or  for  their  use,  or  for  a  chari- 
table use,  except  in  the  mode  allowed  in  the  third  section  of  the 
act  of  1787. 

The  case  was  held  under  advisement  until  the  June  Term  1849, 
when 

•  WooTTEN,  J.,  delivered  the  unanimous  opinion  of  the  Court,  as 
follows  : 

Benjamin  Potter,  the  testator^  by  his  last  will  and  testament, 
bearing  date  the  26th  day  of  June,  1839,  and  by  sundry  codicils 
thereto,  after  disposing  of  and  giving  certain  portions  of  his  estate 
to  his  relatives  and  friends,  devised  all  the  balance  or  reaidne  of 
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his  estate,  real,  personal,  and  mixed,  of  every  description,  to  Potter 
Griffith,  George  S.  Atkins  and  Levin  H.  Adams,  in  trust  for  the 
support  and  maintenance  of  the  poor  white  citizens  of  Kent  county 
*<  who  hy  timely  assistance  might  be  kept  from  the  Poor  House 
and  from  becoming  inmates  thereof,''  excluding  from  the  benefit  of 
any  part  of  his  bounty ,all  such  persons  as  might  be  within  the  walls 
of  the  Poor  House ;  and  further  directing  his  real  estate,  passing 
under  this  devise,to  be  rented  by  his  executors^and  the  net  proceeds 
applied  to  and  for  the  purposes  above  mentioned;  *'  by  agents  to  be 
appointed  by  the  Orphans'  Court  or  Levy  Court  of  Kent  county, 
as  might  be  deemed  most  proper." 

The  questions  presented  by  the  case  stated  are  whether  the  de- 
vise so  made,  in  and  by  the  18th  item  of  the  said  last  will  and  test- 
ament and  the  several  codicils  thereto,  unto  and  for  the  chari* 
table  uses,  objects  and  purposes  in  manner  and  form  set  forth  in 
the  case  stated,  are  valid  and  capable  of  being  sustained  and  carried 
out  in  a  court  of  chanceiy,  according  to  the  rules  and  principles  of 
a  court  of  equity ;  or  whether  the  same  are  void  or  illegal,  and  not 
capable  of  being  sustained  and  carried  out  in  a  court  of  chancery, 
according  to  the  rules  and  principles  of  equity. 

The  important  principles  of  law  which  are  applicable  to  the  sub- 
ject matter  of  this  suit,  have  been  the  subject  of  much  labor  and 
research,  and  have  elicited  a  vast  amount  of  legal  learning ;  and 
much  has  been  displayed  in  the  argument  of  this  cause.  Therefore, 
although  we  by  no  means  look  upon  this  case  as  one  free  from  diffi- 
euUy  and  obscurity,  yet  in  its  adjudication  we  are  not  lefl  entirely 
in  the  dark,  without  a  lighter  beacon  to  guide  us;  but  our  pathway 
is  lighted  up  by  the  opinions  and  decisions  of  some  of  the  ablest 
jurists  that  ever  adorned  the  Bench,  as  well  of  this  country  as  of 
that  from  which  we  derived  our  code  of  laws. 

Assuming  the  fact,  which  is  conceded  in  the  argument,  that 
the  testator  designed  by  this  devise  to  create  a  trust  for  charitable 
uses  and  purposes,  and  that  he  employed  proper  and  suitable  Ian- 
guage  to  convey  the  legal  estate  to  the  trustees,  we  proceed  to  the 
consideration  of  the  respective  questions  presented  by  the  case  stated 
and  the  arguments  in  the  cause. 

It  can  scarcely  be  necessary  to  do  more  than  merely  glance  at  the 
objections  made  to  the  validity  of  this  devise  on  the  ground  that 
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there  are  no  trustees  to  ezecate  the  trust.  The  trustees  desig- 
nated and  appointed  bj  the  testator  may,  it  is  true,  declioe  and  re- 
fuse to  execute  the  trust ;  but  we  are  at  a  loss  to  conceiye  on  what 
principle  such  refusal  can  divert  the  fund  from  the  legitimate  ob- 
jects of  the  trust,  and  thus  defeat  both  the  will  of  the  testator  and 
the  charity.  It  is  a  principle  too  well  settled  to  require  the  aid  of 
reasoning  or  argument  at  the  present  day^  that  a  valid  trust  shall 
never  fail  for  want  of  a  proper  trustee.  2  Sugd.  on  Powers  174 ;  1 
Ohancery  Cases  180  ;  Coke  on  LitL  190  h.  4.  Sec.  4.  It  is  a  general 
principle  of  equity  that  wherever  may  be  the  legal  cstate,if  the  trust 
is  valid,  it  will  be  protected  and  enforced  in  a  court  of  equity.  It 
is  also  a  general  rule,  that  a  le^cy  given  io  trust  does  not  lapse  by 
the  death  of  the  trustee  in  the  testator's  life  time,  but  survives  for 
the  benefit  of  the  cestui  que  trust  The  substance  of  the  charity  re- 
mains notwithstanding  the  death  cf  the  trustee  in  the  testator's  life- 
time, though  at  law  the  legacy  lapses.  Shel/ord  on  Mortmain^  (36 
Law  Ltbrarjf)  367.  It  is  sufficient  that  the  trust  appears ;  and  if 
the  party  creating  ii  docs  not  appoint  a  trustee  to  execute  it  a  court 
of  equity  will  follow  the  legal  estate  and  decree  the  person  in  whom 
it  is  vested,  a  trustee  to  execute  the  trust.  Amhler*s  R.  571 ;  1  Bro. 
Ch,  Rep.  81 «  Lord  Coke  says,  it  is  a  rule  of  equity,  which  admits 
of  no  exception;  that  a  valid  trust  shall  not  fail  for  want  of  a  trustee 
to  execute  it ;  but  a  court  of  equity  will  execute  the  office.  Coke 
LitL  113  a^note.  Trusts  are  often  created  by  will  without  the  desig- 
nation of  any  trustee  to  execute  them ;  or  it  may  be  matter  of  doubt 
upon  the  terms  of  the  will,  who  is  the  proper  party.  But  a  court 
of  equity  will  not  hesitate,  where  doubts  exist  as  to  the  party,  to 
declare  who  is  the  proper  person  to  execute  the  trust;  and,  where 
no  trustee  is  designated,  it  will  proceed  to  execute  the  trust  by  its 
own  authority,     2  Stor^h  Eq.  Jur.  sec.  1059;  1  Ves.  Sr.  R,  475. 

It  is  said,  however,  that  tbe  objection  to  the  validity  of  this  de- 
vise is  rather  on  account  of  the  uncertainty  of  the  cestuis  que  trust 
than  for  the  want  of  trustees ;  and  it  is  insisted  that  the  description 
of  the  beneficiaries  is  so  vague  and  uncertain  that^even  if  there  were 
a  power  of  selection  appointed,  the  devise  must  fail  as  a  trust. 

The  class  of  persons  intended  to  be  the  recipients  of  the  testator's 
bounty  are  described  by  him  as  the  **  poor  of  Kent  County,  who  by 
timely  assistance  may  be  kept  from  being  carried  to  the  Poor  House 
and  becoming  inmates  thereof; "  And  t|ie  testator  directs  the  distr;-* 
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batioQ  of  the  fand  '^  to  be  made  by  ageots  to  be  appointed  by  the 
OrphaDs'  Conrt  or  Levy  Court  of  Kent  Connty,  as  may  be  deemed 
most  proper/' 

Is  this  description  of  the  beneficiaries  so  vague  and  indefinite 
that  they  cannot  be  selected  and  ascertained  by  the  agents  who  were 
to  be  appointed  by  the  Orphans'  Court  or  Levy  Conrt  ?  Are  they 
not  as  susceptible  of  ascertainment  as  ^*  the  poor  inhabitants  of  Saint 
Leonard  iShoreditch/'  in  the  case  of  ^^^.  Gc0»7m,  Clarke^Ambler' s 
Iieports,^22  ?  This  was  a  bequest  of  the  interest  of  £4200,  of  bank 
annuities,  to  "  the  poor  inhabitants  of  Saint  Leonard  Shoreditoh  ;* 
and  it  was  insisted  by  the  defendants  that  the  bequest ^was  void  for 
uncertainty  in  the  description  of  the  persons  to  take  ;  but  the  be- 
quest was  sustained  and  the  fund  distributed  among  the  poor  inhab- 
itants not  receiving  alms.  The  description  in  this  case  was  much 
more  general  than  in  the  one  now  under  consideration,  but  the  dis- 
tribution of  the  fund  was  confined  to  the  poor  of  Saint  Leonard 
Shoreditch  not  receiving  alms ;  for,  without  such  restriction,  it  was 
said  the  rich  as  well  as  the  poor  would  be  benefited,  which  could  not 
have  been  the  intention  of  the  testator. 

In  this  cose  Col.  Potter  restricts  the  distribution  of  the  fund  to 
the  poor  of  Kent  County  who  by  timely  assistance  may  be  prevented 
from  becoming  inmates  of  the  Poor  House;  and  he  expressly  pro- 
hibit9  the  bestowal  of  any  part  of  his  bounty  upon  any  persons  not 
within  this  description,  or  who  are  inmates  of  the  Poor  House. 

A  bequest  was  made  for  the  benefit  of  the  poor  dissenting  minis- 
ters of  the  gospel  residing  and  living  in  any  of  the  counties  of  Eng- 
land, to  be  paid  to  the  treasurer  of  such  charitable  society  or  ^nd 
for  the  time  being,  for  that  purpose,  as  the  major  part  of  them  should 
direct  or  appoint.  It  appeared  that  there  were  three  distinct  socie- 
ties of  dissenters,  and  that  collections  were  made  for  the  poor  min- 
isters of  each.  It  was  held  that  the  bequest  was  not  void  for  uncer- 
tainty ;  but  that  the  fund  should  be  distributed  to  and  among  the 
poor  ministers  of  each  society.   Walter  vs.  Ohild$y  Ambler's  R.  624. 

The  beneficiaries  are  said  to  be  further  uncertain,  because  no  ef- 
fectual provision  is  made  by  the  testator  for  their  selection  ;  and  in 
support  of  this  objection  it  is  argued  that  under  the  provision  made 
by  the  testator  the  power  of  selection  is  vested  nowhere ;  that  it 
does  not  exist  solely  in  either  of  the  courts  named,  i|or  in  both 
collectively ;  and,  therefore,  it  is  contended,  that  neither  can  make 
68 
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the  appointment  of  the  agents  who  were  desigoed  to  be  ihc  iustru- 
menta  of  distribation ;  and  oonsequentlj  no  cestuia  que  trttU  oan  be 
brought  into  being  and  invested  with  rights  to  be  asserted  in  a  coart 
of  equity.  If  this  argument  is  tenable,  and  it  is  true  that  a  power 
Tested  in  any  one  of  two  or  more  persons  is  not  sufficient  authority  for 
the  action  of  either,  by  what  authority  did  the  late  Court  of  Com- 
mon Pleas  and  Supreme  Court  of  this  State  ezerobe  concurrent  juris- 
diction ?  As  well  might  it  be  said  that  the  authority  to  take  the 
acknowledgment  of  deeds  no  where  exists,  because  such  authority 
is  not  conferred  upon  one  particular  officer  or  class  of  officers,  but 
is  delegated  to  several.  But  if  both  the  Orphans'  Court  and  Levy 
Court  should  neglect  or  refuse  to  appoint  such  agents  as  the  testator 
designated  and  provided  for  by  his  will,  would  such  neglect  or  refus- 
al defeat  the  general  intention  of  the  testator  and  deprive  the  objects 
of  his  bounty  of  the  benefit  of  the  charity  ?  Or,  would  it  not  come 
within  the  province  of  the  Court  of  Chancery  to  supply  the  defect 
thus  occasioned  in  the  mode  prescribed  by  the  testator  for  the  exe- 
cution of  the  trust,  by  creating  an  agency  to  effect  the  distribution 
of  the  fund  in  accordance  with  the  will  of  the  testator  ?  The  agents 
are  the  mere  instruments  of  distribution — the  hand,  as  it  were,  to 
parcel  out  the  fund  and  carry  into  effect  the  general  intention  of 
the  testator,  which,  being  charity,  will  not  be  allowed  to  fail  from 
the  neglect  or  refusal  of  the  trustees  to  execute  the  trust  or  from 
the  neglect  or  refusal  of  the  Orphans'  Court  or  Levy  Court  to  ap- 
point the  agents  to  distribute  the  fund«  Atti/.  Gen,  vs.  Boultheey 
2  Ves.  Jr.  380 ;  Attjf.  Gen.  vs.  Syderfen,  1  Vernon  224 ;  &  G  7 
Ves.Jr.  43 ;  JMills  vs.  Fanner,  1  Mer,  55.  In  these  cases  the  object 
of  the  charity  and  the  persons  to  designate  it  were  both  wanting ;  yet 
the  defects  were  supplied  and  the  general  intentionof  the  testator, 
which  was  charity,  carried  into  effect. 

In  the  case  now  under  consideration  the  devise  is  not  so  general ; 
but  the  testator  designated  and  described  the  objects  of  his  bounty 
and  marked  out  the  plan  by  which  it  was  to  be  distributed.  The 
principle  which  governed  the  cases  just  referred  to,  therefore,  applies 
a  fortwri  to  this  case;  the  appointment  of  the  agents,  merely,  to 
effect  the  distribution  of  the  fund  in  the  mode  and  to  the  persons 
designated  and  described  by  the  testator,  being  the  defect  sought  to 
be  supplied  by  the  aid  of  the  Court  of  Chancery. 

The  argument  against  validity  of  this  devise  for  want  of  certainty 
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ID  the  beneficittries  seems  to  be  based  on  the  aasumption  of  the  fact 
that  personal  gifts  and  bequests  to  charity  are  of  the  same  character 
and  goterned  bj  the  same  principles  of  law ;  whereas  I  apprehend 
there  is  a  manifest  distinction  and  that  the  principles  which  govern 
the  one  class  of  oases  are  wholly  inapplicable  to  the  other.  Beq nests 
to  charity  seem  to  be  an  exception  to  the  general  rule  laid  down  in 
reference  to  personal  or  individaal  gifts ;  and  the  very  authority 
cited  at  the  bar  and  mainly  relied  on  in  support  of  this  objection 
to  the  devise  fully  sustains  this  position  and  illustrates  the  principle 
which  marks  the  distinction  between  the  two  classes  of  bequests,  in 
Fowdlon  Devues  (21  Lata  i/t&rary,)  215.  n  7  (which  is  the  authority 
just  alluded  to)  it  is  said  by  Sir  Wm.  Grant,  in  reference  to  gifts 
void  for  uncertainty,  that  an  exception  should  be  stated,  applicable 
to  bequests  to  charity,  with  respect  to  which  '*  it  is  now  settled  upon 
authority,  which  it  is  too  late  to  controvert,  that  where  a  charitable 
purpose  is  expressed,  however  general,  the  bequest  shall  not  fail  on 
account  of  the  Uncertainty  of  the  object,  but  the  particular  mode  of 
the  application  will  be  directed  by  the  King  in  some  cases>  in  others 
by  the  Court  of  Chancery."  Morice  V8.  Bp,  of  Ihahimy  9  Vet.  405. 
Here  a  number  of  authorities  are  cited  illustrative  of  this  principle, 
some  of  which  are  very  similar  to  the  case  now  under  consideration ; 
as  the  case  of  a  gift  to  the  poor  in  general,  Atti/.  Oen.  vs,  MatthewSy  2 
Lev.  167  ;  Attj/.  Gen.  vs.  Clarke,  Amb.  422;  BUhop  of  Here' 
ford  vs.  Lady  Twysden,  7  Ves.  324 ;  Patce  vs.  Archbishop  of  Cant- 
erbury, 14  Ves.  Jr.  364 ;  or,  a  gift  to  charitable  uses  generally, 
Clifford  vs,  FrancUy  Freem,  Ch.  Cases^  330 ;  Atty.  Gfen.  vs,  Herrtck^ 
Ambler  712 ;  or,  a  gifl  to  such  charitable  uses  as  the  testator's  exe- 
cutor shall  appoint  and  the  testator  revokes  the  appointment  of  the 
executor,.  White  vs.  White  1  Bro.  Ch.  R,  12  ;  or,  a  giil  to  such 
charitable  uses  as  A  shall  appoint  and  A  dies  in  the  life  time  of 
the  testator,  Moggridge  vs.  ThacJcweU,  1  Ves,  Jr.  464  ;  3  Bro,  Ch. 
R,  517;  7  Ves.  Jr.  36;  13  Ves.  Jr.  416;  or,  he  neglects  or  refnses 
to  appoint;  Atty,  Gen  vs.  Boultbee,  2  Ves.  Jr.  380  ;  or,  a  gift  to 
such  charitable  uses  as  the  testator  himself  has  appointed  and  no 
such  appointment  can  be  found,  At^  Oen.  vs,  Syderfen^  1  Vernon 
224  ;  same  case  7  Ves.  Jr.  43  n ;  or,  to  such  charitable  uses  as  he 
shall  appoint  and  he  dies  without  making  an  appointment, /Veem.CA. 
Cases  261 ;  MiUs  vs.  Farmer  1  Mer.  65  ;  or,  a  gift  to  the  trustees  of 
a  charity  who  refuse  to  accept,  Atty,  Gen.  vs.  Andrews  3  Ves,  Jr. 
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633.  In  these,  and  all  suoh  oases,  though  the  bequest  wouM,  upon 
the  priooiples  which  govern  the  coustruetion  of  testamentary  dBspo- 
sitions  in  favor  of  general  objects,  be  void  for  uncertainty ;  yet,  the 
object  being  charity,  the  croirn,  as  parens  patrix,  or  the  eouri,  will 
execute  it.  Charities  arc  so  highly  favored  in  the  law  that  they  have 
always  received  a  more  liberal  constmction  than  the  law  will  allow  in 
gifts  to  individuals.  2  Story' $  Eq.  Jr.  Sec.  1163.  If  an  estate  is 
devised  to  such  persons  as  the  executor  shall  name  and  no  exeoa- 
tor  is  appointed  ;  or,  if  one  being  appointed,  he  dies  in  the  lifetime 
of  the  testator  and  no  other  is  appointed  in  his  plaee,  the  bequest 
becomes  a  mere  nullity  ;  yet,  such  a  bequest,  if  expressed  to  be  for 
a  charity,  would  be  good  ;  and  the  Court  of  Chancery  would,  in 
suoh  case,  assume  the  office  of  executor  and  effectuate  the  bequest. 
2  Story's  £q.  Jnr.  See.  1166;  Mills  vs.  Farmer,  1  Her.  R.  55, 
94;  Moggridge  vs.  TkachodU  7  Ves^  Jr.  37  ;  Atiy.  Oen.  vs.  Jack- 
son, 11  Ves.  Jr.  365,  367.  So,  if  a  legacy  is  given  to  trustees  to 
distribute  and  they  all  die  in  the  testator's  life  time,  yet  the  defect 
will  be  supplied  in  equity.  2  Story's  Fq.  Jur.  Sec.  1166;  Atty. 
Gen  vs.  Hickman,  2  Eq.  Cos  Ab.  1 93 ;  Duke  on  Char.  Us.  476 ; 
Moggridge  vs.  Thackvodlfi  Bro.  Ch.  Rrp.^XI ,  S.  CA  Vts.  •7r.464. 

Another  objection  taken  to  the  validity  of  the  devise  is  that  it 
creates  a  perpetuity,  and  thus  renders  the  lands  devised  forever  in- 
alienable,  being  devised  to  the  trustees  to  be  by  them  rented  and 
the  net  proceeds  to  be  applied  for  the  uses  and  purposes  of  the  trust. 
As  a  general  principle,  it  is  true  that  the  law  prohibits  such  dispo- 
sitions of  real  estate,  and  in  general  it  cannot  be  thus  tied  up ;  but 
it  nevertheless  in  this,  as  in  many  other  respects,  makes  charity 
an  exception  to  this  rule  against  perpetuities.   Lewis  on  Perpetuity, 
687 ;  (52  Law  Lib.  437.)     It  follows,  from  the  nature  of  the  pur- 
poses and  objects  to  which  the  property  is  devoted  and  the  character 
of  the  ownership  to  which  it  is  subjected,  that  for  all  practicable 
purposes  it  will  b«*  in  dead  or  unserviceable  hands.      This,  it  is  ob- 
vious, is  the  characteristic  of  alienations  to  charitable  uses :  it  is  in 
the  very  nature  of  such  dispositions  to  withdraw  the  subject  of  them 
from  any  kind  of  circulation,  as  a  contrary  course  would  defeat  the 
manifest  object,  which  is  the  sustentation  of  the  charitable  institu- 
tions, or  the  carrying  out  in  continuity  of  the  benevolent  purposes 
for  which  they  are  made. 


5^», 
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Until  the  Statute  9  Geo.  II.  oh.  36,  little  restraint  was  imposed 
upon  alienations  of  this  sort,  but  the  apprehensions,  entertained  in  the 
reign  of  G«o.  If.,  that  persons  on  their  death  beds  might  make  large 
and  improvident  dispositions  of  their  property  for  such  purposes 
gave  rise  to  this  Statute,  which  was  designed  to  counteract  or  check 
sueh  dispositions ;  and  under  the  supposition  that  men  were  in  but 
little  danger  of  being  pomiciouslj  generous  at  the  sacrifice  of  their 
own  comfort  or  enjoyment,  when  uninfluenced  by  the  near  approach 
of  death,  it  was  considered  that  this  end  would  be  sufficiently  at- 
tained by  preventing  persons  from  aliening  more  of  their  lands  than 
they  chose  to  part  with  in  their  lifetime.  Lewis  an  Ferpctuity,  689> 
(62  Law  Lib.  438) ;  3  Bstert  S.  C.  B.  99.  In  reference  to  the 
Statute  9  Geo.  II.,  Sir  William  Grant  said ;  ''  In  its  causes,  its  ob- 
jects, its  provisions,  its  qualifications,  and  its  exceptions,  it  was  a  law 
wholly  English,  calculated  for  purposes  of  local  policy,  complicated 
with  establishments,  and  incapable,  without  great  incongruity  in  the 
effect  of  being  transferred,  as  it  stands,  into  the  code  of  any  other 
country." 

But  it  is  said  that  our  statutory  law  prohibits  the  disposition  of 
lands  in  perpetuity,  and  that  the  devise  in  thb  case  is  void  on  that 
ground.  There  are  but  two  statutes  in  this  Stato  which  at  all 
approximate  to  the  subject.  The  one  is  that  of  17  Geo. II,  passed  in 
1744,  entitled  "  An  Act  for  the  enabling  religious  societies  of  Prot- 
estants within  this  government  to  purchase  lands  for  burying  ground, 
churches,  houses  for  worship,  schools,  &c."  This  Act  authorizes 
religious  societies  of  Protestants  to  purchase,  take  and  receive,  by 
gift,  grant  or  otherwise,  land  for  burying-grounds,  erecting  churches, 
houses  of  religious  worship,  schools,  and  alms-houses,  for  any  estate 
whatsoever,and  to  hold  the  same  for  such  uses  andpurposes  ;^romc2ec?, 
(by  the  fourth  section)  that  nothing  in  the  act  contained  should  be 
deemed,  taken  or  construed  to  enable  any  of  the  said  religious  socie- 
ties of  people,  or  any  person  or  persons  whatsoever  in  trust  for  them 
or  to  their  use,  to  purchase,  take  or  receive  any  lands  or  tenements 
by  gift,  grant  or  otherwise,  for  or  towards  the  maintenance  or  sup- 
port of  the  said  churches,  houses  of  worship,  schools,  or  alms-houses, 
or  the  people  belonging  to  the  same,  or  for  any  other  use  or  purpose 
save  for  the  uses  in  the  Act  before  mentioned.  It  is  not  contended 
that  the  devise  in  question  is  rendered  invalid  by  this  Act,  or  in 
any  wise  affected  by  it;  but  it  is  insisted  that  any  devise  of  land,  or 
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of  money  to  be  laid  out  in  land,  is  void  except  in  tbe  mode  allowed 
by  the  third  section  of  the  Act  of  1787  (^Di^eH  Del  Lawt.  460,461) 
This  18  an  act  designed  cxclnsiycly  for  the  protection  and  goTcra- 
ment  of  the  temporal  concerns  of  all  religions  societies  or  denomin* 
ations,  the  first  section  of  which  provides  that  eaoli  and  CTeiy 
religions  society  or  congregation  of  christians,  of  whatever  seet  or 
denomination,  may  elect  or  choose  any  number  of  their  society,  not 
exceeding  seven  nor  less  than  threo,to  be  trustees  of  the  same }  which 
said  tmstees  and  their  successors  in  office  are  constituted  a  body 
politic  and  corporate,  by  whatever  name  they  may  take  and  assume  ; 
and  the  second  section  provides  that  the  said  trustees,  in  their  cor- 
porate name  and  capacity,  shall  forever  thereafter  be  authorised  in 
Uw  to  purchase,  take,  hold,  receive,  and  enjoy  any  messuages,  lands, 
tenements,  rents  and  other  hereditaments  and  real  estate^  in  fee-sim- 
ple or  otherwise,  and  also  goods  and  chattels,  sum  or  sums  of  money, 
and  personal  estate  whatsoever,  to  and  for  the  us )  of  their  respec- 
tive societies  or  congregations ;  provided  (by  the  third  section)  that 
all  gifts,  grants,  bargains^  sales  and  conveyances  of  and  for  the  same 
shall  be  made  by  deed,  twelve  calendar  months,  at  least,  next  before 
the  death  of  the  donor,  grantor  or  bargainor;  otherwise  to  be  void. 
The  trustees  of  these  religious  societies  are  by  this  Act  made  and 
constituted  corporate  bodies,  and  like  all  other  corporations  are  the 
mere  creatures  of  the  law,  created  and  existing  by  it  and  only  in  the 
manner  and  for  the  purposes  therein  and  thereby  limited  and  pre- 
scribed ;  and,  therefore,  they  cannot  exercise  any  power  whatevei; 
not  expressly  given  them,  much  less  that  which  the  law  creating 
them  expressly  declares  they  shall  not  have  or  exercise.  It  follows, 
therefore,  that  any  gift,  grant,  or  conveyance  of  lands,  or  money  to 
be  laid  out  in  lands,  or  any  other  gift,  grant  or  conveyance  to  the 
trustees  of  any  such  society,  not  conformable  to  the  provisions  of  the 
Act  from  which  they  derive  their  existence  as  a  corporate  body, 
would  be  absolutely  void ;  and  this  was  the  ground  upon  which  the 
decision  of  the  court  was  based  in  the  case  of  the  State  v$,  JSatcty 
Adm'r  of  John  Wiltbank  dec'd,  2ffarring.  R.  18.  This  was  the  case 
of  a  devise  by  Wiltbank  of  the  proceeds  of  the  sale  of  real  estate  to 
the  trustees  of  the  Methodist  Episcopal  Church  at  Dover,  in  their 
corporate  capacity,  to  be  applied  by  them  in  such  manner  as  they 
should  devise,  towards  educating  poor  children  of  the  members  of 
said  church.    Tbe  Court  in  that  caKC  very  properly  held  that  the 
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devise  was  void,  not  on  tho  groand,  however,  that  a  devise  for  tshar- 
itable  purposes  ooald  not  be  made  and  enforoed,  bat  because  it  was 
a  devise  to  the  trustees  of  a  religious  society,  falling  precisely  within 
the  prohibition  of  the  very  law  which  gives  them  existence  as  a 
corporate  body,  not  being  conformable  either  to  the  provisions  of 
the  Act  of  1787  or  of  17  Geo.  If,  in  1744,  but  in  direct  derogation 
of  both. 

The  case  now  under  consideration  is  of  a  different  character  ;  and 
altogether  unlike  that  of  a  devise  to  trustees  of  a  religious  society. 
It  cannot  be  classed  among  the  mischiefs  intended  to  be  guarded 
against  by  our  Statute ;  nor  does  it  fall  within  their  prohibtion. 

In  the  view  which  we  have  taken  of  this  case  it  is  one  of  a  valid 
trust  for  charitable  uses  and  purposes,  with  trustee  appointed  by 
the  testator  to  execute  it,  with  the  aid  of  agents,  to  be  appointed,  to 
select  the  objects  of  the  testator's  bounty  in  a  mode  sufficiently  indi- 
cated by  the  testator;  and  which  is  not  prohibited  or  rendered  in- 
valid by  any  statute  of  this  State. 

The  remaining  and  perhaps  the  most  important  question,  next  to 
be  considered,  is,'*  whether  the  devise  is  capable  of  being  sustained 
and  carried  out  in  a  court  of  chancery,  according  to  the  rules  and 
principles  of  equity." 

This  objection  leads  to  the  inquiry  whether  the  Court  of  Chancery 
prior  to  and  independent  of  the  Statute  43  Elizabeth,  had  jurisdic- 
tion to  enforce  charitable  uses,  or  whether  its  jurisdiction  waa 
derived  solely  from  that  Statute.  We  find  no  evidence  on  the  face 
of  the  Statute  itself  that  such  j  urisdiction  was  conferred  by  it.  It  con- 
tains no  provision  from  which  such  a  conclusion  can  be  drawn,  either 
directly  or  inferentially,  except  incase  of  appeal  from  the  commission- 
ers. The  Statute  itself,  then,  affording  no  evidence  aa  to  the  source 
from  whence  this  jurisdiction  was  derived  we  are  obliged  to  seek 
other  information ;  and  we  know  of  none  so  likely  to  lead  us  to 
proper  and  correct  conclusions  as  adjudged  cases  by  learned  and 
able  jurists,  whose  opinions  have  been  formed  upon  a  thorough  in- 
vestigation of  the  subject  and  are  the  result  of  much  labor  and  re- 
search. In  the  case  of  Ejfre  vs.  the  Countess  of  Shaftsbury,  2  F.  Wms, 
119,  Sir  Joseph  Jekyll  said  "  in  the  case  of  charity  the  King,  j)ro  bono 
pubHcOf  has  an  origiual  right  to  superintend  the  care  thereof,  so  that, 
abstracted  from  the  Statute  of  filisabeth  relating  to  charitable  uses, 
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aod  antecedent  to  it,  as  well  as  dince,  it  has  been  every  da  j's  practice 
to  file  informations  in  ohanoery,  in  the  Attorney  GeneraFs  name 
for  the  establishment  of  charities.  2  Equity  Ocu,  Ah.  710.  And 
Lord  Northington  in  the  ease  of  Afty.  Gen ,  vs.  Tancred,  1  Eden  R, 
10 ;  same  case  in  Amb.  R.  351 ;  1  Wm.  Blk.  R.  90;  and  Lord  Chief 
Justice  Wilmot  in  the  case  of  Atty.  Gen.  vs.  Lady  Downing,  both 
held  the  same  doctrine.  Lord  Redesdjile,  who  was  confessedly  a 
very  learned  and  able  chancery  lawyer,  in  the  case  of  the  Atfy.  Gen. 
vs.  the  Mayor  of  Dublin,  1  Blights  R.  847,  says,  in  reference  to  the 
Statute  43  Elizabeth,  '*  the  Statute  only  created  a  new  jurisdiction, 
a  jurisdiction  created  by  commission,  but  the  proceedings  of  the 
commissioners  were  made  subject  to  appeal  to  the  Lord  Chancellor, 
and  he  might  reverse  or  affirm  what  they  had  done,  or  make  such 
order  as  he  might  think  fit  for  preserving  the  controlling  jurisdiction 
of  the  Court  of  Chancery  as  it  existed  before^the  passing  of  that 
Statute;  and  there  wad  no  doubt/'  he  said,  "but  the  same  thing 
could  he  done  by  information  by  the  Attorney  General  in  the  exercise  of 
his  right  of  prerogative ;  that  the  lLmg,M  parens  patrise^v^  the  right, 
through  his  proper  officers,  to  call  upon  the  several  courts  of  justice, 
according  to  their  respective  jurisdictions,  to  see  that  right  is  done 
to  his  subjects  who  are  incapable  to  act  for  themselves  as  in  the  ease 
of  charities  and  other  cases/'  It  appears,  therefore,  that  Lord 
Redesdale  repudiates  the  doctrine  that  the  jurisdiction  of  the  Court 
of  Chancery  over  charitable  uses  was  derived  from  the  Statute  43 
Elizabeth ;  and  he  maintains  it  in  the  fullest  and  broadest  terms  as 
being  the  inherent  jurisdiction  of  chancery  independently  of  and  ante- 
cedent to  the  Statute  of  Elizabeth.  In  the  case  of  Atty.  Gen.  vs. 
MiddUton,  2  Ves.  Sr.  ?27  (so  far  back  as  1761),  Lord  Chancellor 
Hardwicke  said  that  information  in  the  name  of  the  Attorney  General 
as  an  officer  of  the  crown  was  not  a  head  of  the  Statute  of  charitable 
uses,  because  original  jurisdiction  was  exercised  in  that  court  before ; 
but  that  was  always  in  cases  now  provided  for  by  that  Statute,  that 
is,  charities  at  large.  So  in  the  case  of  Atty.  Gen.  vs.  Matthitcs,  2 
Levinz  167,  it  was  held  that  general  charities  were  not  within  the 
power  of  the  commissioners  under  the  Statute  43  Elizabeth.  "  This 
being  a  genera]  charity,  and  for  the  poor  in  general,''  says  I^rd 
Keeper  Finch,  ^*  the  commissioners  have  nothing  to  do  with  it, 
but  it  is  to  be  determined  by  the  Court  of  Chancery  on  information 
by  the  Attorney  General  in  behalf  of  the  King  "     And,  in  the  case 
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of  The  Incorporated  Company  vs.  JSicharcUA  Drury  df  Jfarren'a  B, 
258,  Jjord  Chaaoellor  Sttgden,  in  a  very  able  and  elaborate  opinion 
upon  the  ver j  point  now  under  consideration^  declared  that  in  eqnitj 
there  is  inherent  jarisdiction  over  cases  of  oharitj;  aod  that  it  is  one 
of  the  objects  for  which  a  court  of  equity  has  at  all  times  interfered 
to  make  good  that  which  at  common  law  was  void.  In  the  case  of 
SarcA  Zane*8  will,  in  the  Circuit  Court  of  the  U.  S.,  at  the  April 
Term  1833,  Judge  Baldwin,  aflter  a  very  laborious  research  into  the 
Bnglish  statutes  and  authorities,  arrived  at  the  same  conclusion ; 
and,  in  a  ?ery  able  and  lucid  opinion,  maintained  the  doctrine  of  in* 
herent  jurisdiction  independently  of  and  antecedent  to  the  Statute 
43  Blisabeth,in  which  opinion  Judge  Qopkinson  entirely  concurred. 
Here  is  a  current  of  authorities,  sustained  by  the  opinions  and  dicta 
of  very  eminent  Judges,  establishing  the  doctrine  that,  independ- 
ently of  and  prior  to  the  Statute  43  Elizabeth,  the  Court  of  Chan- 
cery could  enforce  charitabla  uses  under  its  general  jurisdiction,  and 
that  such  jurisdiction  had  been  exercised  both  subsequent  and  ante- 
cedent to  that  Statute.  The  defendants,  however,  maintain  the 
contrary  doctrine ;  'and,in  support  of  their  position,  they  rely  mainly 
upon  the  case  of  The  Baptist  Association^  vs.  Hart's  Executors^  4 
Wheaton  1,  and  (he  authorities  there  cited  in  support  of  the  objec- 
tion to  the  validity  of  the  devise  in  that  case.  It  is,  doubtless,  true 
that  the  opinion  of  the  court  in  the  case  of  The  Baptist  Association 
vs.  Hart^s  Ex'rs,  was  delivered  by  a  judge  who  stands  deservedly 
preeminent  in  his  profession,  equalled  by  few  and  perhaps  surpassed 
by  none  of  his  day  in  this  couutry,  and  whose  opinions  are  entitled 
to  great  respect.  But,  since  that  opinion  was  announced  by  Chief 
Justice  Marshall,  the  same  Court,  so  recently  as  the  January  Term 
1 844,  decided  the  case  of  VidcU  et.  al  vs.  the  Mayor ^  Aldermen  and 
Citizens  of  the  city  of  PhUadelphxa^  in  which  they  overrule  and 
abandon  the  principles  upon  which  the  decision  in  Ths  Baptist 
Association  c(ue  was  based;  and  they  take  the  ground  that  antecedent 
to  and  independently  of  the  Statute  43  Elisabeth  the  Court  of 
Chancery  had  jurisdiction  over  charitable  uses.  Mr.  Justice  Story, 
in  delivering  the  opioion  of  the  Court  in  the  case  just  referred  to, 
after  reviewing  all  the  authorities,  including  the  case  of  The  Bap* 
tist  Ansociation  vs.  Hart's  ^xVs,which  he  said  was  strongly  relied  on 
as  fully  in  point,  says,  '^  but  very  strong  additional  light  has  been 
thrown  upon  this  subject  by  the  recent  publications  of  the  com- 
59 
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missioBera  on  the  public  records  in  England  which  contain  a  very 
curiooB  and  interesting  collection  of  the  chancery  records  in  the 
reign  of  Queen  Elizabeth,  and  in  the  earlier  reigns.  Among  these 
are  found  many  cases  in  which  the  Court  of  Chancery  entertained 
jurisdiction  over  charities  long  before  the  Statute  43  Elizabeth ;  and 
some  fifty  of  these  cases,  extracted  from  the  printed  calendars,  have 
been  laid  before  us.  They  establish,  in  the  most  satisfactory  and 
conclusive  manner,  that  cases  of  charities,  where  there  were  trustees 
appointed  for  general  and  indefinite  charities,  as  well  as  for  specific 
charities,  were  familiarly  known  to  and  acted  upon,  and  enforced  in 
the  Court  of  Chancery.  In  some  of  these  cases  the  charities  were 
not  only  of  an  uncertain  and  indefinite  nature,  but,  as  far  as  we  can 
gather  from  the  imperfect  statement  in  the  printed  records,  they 
were  also  cases  where  there  were  either  no  trustees  appointed  or  the 
trustees  were  not  competent  to  take.  These  records,  therefore,  do,  in 
a  remarkable  manner,  confirm  the  opinion  of  Sir  Joseph  Jekyll,  Lord 
Korthington,  Lord  Chief  Justice  WiImot,Lord  Redesdaleand  Lord 
Chancellor  Sugden.  Whatever  doubt,  therefore,  might  properly  be 
entertained  upon  the  subject  when  the  case  of  The  Baptist  Associa- 
tion vs.  Hart's  Ex*rs^  was  before  this  Court  in  1819,  these  doubts 
were  entirely  removed  by  the  later  and  more  satisfactory  sources  of 
information  to  which  we  have  alluded." 

The  Baptist  Association  casCy  and  those  of  Virginia  and  Maryland 
which  were  evidently  decided  on  its  authority,  and  of  course  must 
fall  with  it,  being  thus  stricken,  as  it  were,  from  the  catalogue  of 
judicial  decisions,  the  question  rests  on  the  authority  of  adjudged 
cases  in  several  of  the  difierent  States,  affirmed  by  the  United  States 
Court  in  the  case  of  Vidal  vs.  the  Mayor ^  Aldermen,  and  Citizens  of 
Philadelphia,  just  referred  to,  all  going  to  establish  most  conclu- 
sively an  inherent  jilrisdiction  in  the  Court  of  Chancery  anterior  to, 
and  independent  of,  the  Statute  of  43  Elizabeth. 

If  the  Court  of  Chancery  in  England  is  clothed  with  this  juris- 
diction, the  same  jurisdiction  belongs  to  the  Court  of  Chancery  of 
the  State  of  Delaware.  Equity  jurisdiction  in  this  State  was  orig- 
inally vested  in  the  Court  of  Common  Pleas,and  the  Justices  of  that 
Court  were  clothed  with  the  powers  of  the  High  Court  of  Chancery 
of  Great  Britain  and  required  to  observe  the  rules  and  practice  of 
that  Court  in  the  exercise  of  the  jurisdiction  thus  conferred  upon 
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them.  1  Del.  Law,  130,  131.  And,  by  the  Oonstitation  of  1792 
of  the  State  of  Delaware^  the  equity  jarisdiction  theretofore  ezer- 
oised  by  the  Court  of  Common  Pleas,  was  separated  from  the  eom- 
mon  law  jurisdiction  and  vested  in  a  Chancellor,  who  should  hold 
a  Court  of  Chancery  in  the  several  counties  of  the  State.  Art.  F/, 
Sec.  14  of  Qmstitution  of  1792. 

Under  the  view  which  we  have  taken  of  the  respective  branches 
of  this  case,  it  is  the  opinion  of  the  Court  that  the  decree  of  the 
Ohancellor  ought  to  be,  and  ife  aocordingly  is,  hereby,  affirmed. 


INDEX. 


ACCEPTANCE. 

An  injuAMion  will  not  be  granted  to  restrain  a  party,  holding 
flK  l^gal  title  l<>  an  undivided  shate  of  intestate  real  estate,  from 
IKHtidtnf  th^  right  attaching  to  such  share,  of  accepting  the 
intestate  real  estate  in  the  Orphans  Court.    Amniy  i,  fiiMtn, 

ACCOUNT. 

1.  A  testator,  domiciled  in  Pennsylvania,  after  disposing  of  his 
estate  in  eight  parts,  valued  the  several  lands  devised,  and  charged 
each  of  them,  in  the  hands  of  the  devisee,  with  its  excess  in  value 
over  one  equal  eighth  part  of  his  estate. — Heldf  upon  a  bill  filed 
to  charge  the  lands  in  Delaware  with  the  excess,  that,  in  determin- 
ing the  existence  and  amount  of  the  excess,  the  amount  of  the 
personal  estate  of  the  testator  is  to  be  taken  as  it  is  ascertained  by 
the  testamentary  accounts  settled  by  the  Court  having  jurisdiction 
at  the  domicile  of  the  testator.     Colwell  AdnCt  v.  MiUs^  i  lo. 

2.  Upon  the  death  of  a  party  committing  waste  the  liability  to 
account  survives  against  his  administrators.  Flemings  Trustee^  v. 
Collins,  y  Adm%  230. 

3.  The  general  rule  of  law  as  to  the  appropriation  of  credits  is, 
that  the  debtor  has  the  right,  if  he  pleases,  to  make  the  appro- 
priation. If  he  omits  to  do  so,  the  creditor  may  make  it.  If 
both  omit,  the  law  will  apply  the  payments  according  to  its  own 
notions  of  justice  ;  and,  in  cases  of  long  and  running  accounts, 
where  debts  and  credits  are  continuously  occurring,  and  no  bal- 
ances are  otherwise  adjusted  than  for  the  mere  purpose  of  making 
rests,  payments  ought  to  be  applied  to  extingubh  the  debts  ac- 
cording to  the  priority  of  time ;  so  that  the  credits  are  to  be  deem- 
ed payments /fv  tantc  of  the  debts  antecedently  due.  Pickering 
▼•  Day,  333. 

See  Evidence,  i. 

Jurisdiction,  8. 
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ACT  OF  CONGRESS. 

1.  By  Section  94  of  the  Act  of  Congress,  entitled  "An  Act  to 
provide  Internal  Revenue  to  support  the  Government^  to  pay  in- 
terest on  the  public  debt,  and  for  other  purposes,"  approved  June 
30th,  1864,  an  ad  valor  em  duty  of  five  per  cent  was  imposed 
upon  "all  manufactures  of  cotton,  wool,  silk,  Sec. y^'  or  of  oth^r 
materials  not  in  this  act prvided for.^^ — Heldy  that  molasses  made 
from  sorghum,  not  being  otherwise  provided  for  in  the  act,  was 
subject  to  the  ad  valorem  duty  of  five  per  cent.   Picksrin^v,  Day^ 

333- 

2.  The  provision  of  the  act  of  Congress  of  June  30th,  1864, 
that  a  collector  of  Internal  Revenue  shalU  before  entering  upon 
the  duties  of  his  office,  execute  an  official  bond,  does  not  apply  to 
collectors  appointed  under  a  prior  act  and  who  are  continued  in 
office  under  a  saving  clause  in  such  prior  act ,   lb, 

ADMINISTRATOR  AND  ADMINISTRATION. 

See  Executors  and  Administrators. 

AGENCY. 

An  agent  or  trustee,  when  called  to  account  under  a  bill  in 
equity  for  an  irregular  or  unauthorized  exercise  of  powers,  cannot 
object  to  making  discovery  of  his  transactions,  on  the  ground  that 
they  are  such  as  may  subject  him  to  a  criminal  charge,  the  object 
of  the  bill  not  being  to  enforce  a  criminal  liability,  but  only  to  re 
strain  from  further  unauthorized  acts.     State  v.  Mauty,  et  al.^  14  c. 

AGREEMENT. 

See  Contract. 
AMENDMENT. 

Parties  claiming  separate  and  distinct  interests  in  the  subject 
matter  of  the  suit  cannot  be  joined  as  complainants  in  the  same 
bill.  But,  in  such  case,  if  only  one  be  entitled  to  relief,  the  Court 
may  grant  leave  to  amend  thjc  bill  by  striking  out  the  name  of  the 
complainant  who  is  not  entitled  to  relief.  Reyboldy  et  al,^  v. 
Herdman,  Sheriffs  et  al,^  34. 
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2.  The  answer  of  an  assignee,  denying  knowledge  of  fraud  in 
certain  securities  assigned  to  him  and  alleging  himself  to  be  a  bona 

fide  purchaser,  for  value,  being  responsive  to  the  bill,  is  conclusive, 
unless  rebutted  by  two  witnesses  or  by  one  witness  with  corrobo- 
rating circumstances.    lb. 

3.  To  a  charge  in  the  bill  that  the  complainant  was  surety  in  a 
bond,  and  as  such  entitled,  on  payment,  to  an  assignment  of  the 
bond,  it  is  not  a  responsive  answer  to  allege  that  he  is  not  entitled 
to  the  equity  of  a  surety  because  by  an  agreement  made  at  the 
time  of  giving  the  bond  he  was  precluded  from  the  protection  now 
sought  by  the  assignment.  Such  a  defence  must  be  proved  aliunde, 
Merriken  v.  Godwin^  etaL,  236. 

4.  A  denial  by  the  answer,  responsive  to  an  allegation  in  the 
bill,  must  prevail  unless  it  is  overcome  by  the  testimony  of  two 
witnesses,  or  of  one  witness  with  sufficient  corroborating  circum- 
stances.    Pickering  v.  Day,  333. 

APPOINTMENT. 

1.  Where  a  power  of  appointment  is  vested  in  one  of  two  per- 
sons or  bodies,either  may  exercise  it,  and  the  one  first  exercising  it 
does  so  to  the  exclusion  of  the  other.  Griffith  v.  State,  (Af^en^ 
dix,)  421. 

2.  A  devise  of  a  fund  to  trustees  for  the  benefit  of  the  poor  of 
Kent  County,  &c.,  to  be  distributed  "  by  agents,  to  be  appointed 
by  the  Orphans  Court  or  the  Levy  Court  of  Kent  County,  as  may 
be  deemed  most  proper,"  is  not  void  for  uncertainty  as  to  which 
one  of  the  two  Courts  shall  appoint  the  agents.  Either  Court 
may  exercise  the  power  of  appointment.  If  both  refuse,  this 
Court  will  appoint.  So,  were  the  power  of  appointment  void  for 
uncertainty,  this  Court  would  have  power  to  create  the  necessary 
agency.     lb. 

APPORTIONMENT. 

An  apportionment  of  the  amounts  due  on  several  successive  offi- 
cial bonds,  respectively  indorsed  on  the  bonds  and  signed  by  the 
sureties  therein,  is  conclusive  in  the  absence  of  fraud  or  mistake. 
Pickering  v.  Day,  333. 

APPROPRIATION  OF  PAYMENTS. 

I.  The  general  rule  of  law  as  to  the  appropriation  of  credits  is, 
that  the  debtor  has  the  right,  if  he  pleases,  to  make  the  appro- 
priation.    If  he  omits  to  do  so,  the  creditor  may  make  it.     If  both 
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omit,  the  law  will  apply  the  payments  according  to  its  own  notions 
of  justice ;  and  in  cases  of  long  and  running  accounts,  where 
debts  and  credits  are  continuously  occurring,  and  no  balances  are 
otherwise  adjusted  than  for  the  mere  purpose  of  making  rests, 
payments  ought  to  be  applied  to  extinguish  the  debts  according  to 
the  priority  of  time ;  so  that  the  credits  are  to  be  deemed  pay- 
ments pro  tanto  of  the  debts  antecedently  due.  Pickering  v. 
Day,  333. 

2.  An  exception  to  such  general  rule  is  the  case  of  several  offi- 
cial bonds  executed  by  a  collector  or  receiver  of  public  revenue  at 
different  times,  with  distinct  sets  of  sureties.  In  such  case,  in  the 
absence  of  any  appropriation  of  payments  made  by  the  parties, 
money  collected  under  a  subsequent  bond  will  not,  before  it  is  dis- 
charged, be  applied  in  payment  of  a  prior  one;  but  a  court  of 
equity  will  so  appropriate  the  payments  as  to  give  each  bond 
credit  for  the  money  due  and  collected  under  it.    lb, 

ASSETS. 

1.  The  oldest  judgment  creditor  at  law,  having  obtained  a  decree 
in  equity  setting  aside  a  fraudulent  conveyance  to  the  debtor's 
children  of  land  purchased  by  him  prior  to  the  recovery  of  the 
judgment,  is  not  entitled  to  a  preference  in  equity  in  the  distribu- 
tion of  the  proceeds  oi  the  land  sold  under  a  decree.  In  such 
case  the  equitable  doctrine  of  distributing  assets  among  creditors 
pari  passu  applies.     Newell  v.  Morgan,  20. 

2.  A  bond  held  by  a  decedent  at  his  death,  though  not  yet  due, 
is  assets  for  the  payment  of  debts,  and  may  be  sold  under  a  de- 
cree,    Grose  v.  McMullen^s  ExWs,  227. 

3.  To  exonerate  the  personal  estate  of  a  testator  from  the  pay- 
ment of  debts,  it  is  not  sufHcient  that  the  real  estate  be  charged. 
It  must  appear  from  the  will,  either  expressly  or  by  clear  implica- 
tion, that  the  testator  intended  to  exonerate  the  personal  estate,  lb, 

4.  The  testator,  at  his  death,  held  a  bond  for  $7,000.00  not  due 
for  a  number  of  years.  By  his  will  he  bequeathed  to  his  wife  an 
annuity  of  $420.00,  corresponding  with  the  annual,  interest  on  the 
bond ;  and  also  gave  some  pecuniary  legacies  at  her  decease. 
His  lands  were  charged  with  debts,  and  a  portion  of  them  directed 
to  be  sold  for  the  payment  of  debts. — Held,  not  sufficient  to  ex- 
onerate the  bond  from  liability  for  a  deficiency  after  applying  the 
residue  of  the  personal  estate  and  the  proceeds  of  lands  directed 
to  be  sold.     lb. 
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5.  The  deficiency  having  been  paid  by  devisees  of  the  residuary 
real  estate,  relief  granted  by  marshaling  assets.    lb. 

ASSIGNEE— ASSIGNMENT. 

1.  A  conveyance  being  held  fraudulent  and  void  as  against  cred- 
itors, certain  mortgages  of  the  property  conveyed,  taken  by  the 
vendor  by  way  of  consideration,  were  nevertheless  held  good  in 
the  hands  of  an  assignee  for  value  without  notice.  Logan  et  al,  v. 
Brickf  etaL,  206. 

2.  The  surety  in  a  bond,  upon  tender  of  the  debt,  is  entitled 
under  the  statute  to  an  assignment  of  the  bond,  if  demanded ; 
and  a  refusal  to  make  such  assignment  is  a  discharge  of  the  surety 
pers€y  irrespective  of  the  question  whether,  in  consequence  of 
such  refusal,  the  surety  hns  sustained  injury.  Merrikeny,  Godwin j 
et  aLj  236. 

3.  The  fact  that  an  inequitable  u:e  might  be  made  of  the  secur- 
ity assigned,  as  against  the  creditor,  does  not  absolve  him  from 
making  it,  nor  prevent  the  refusal  of  it  from  operating  to  discharge 
the  surety.  He  should  assign  the  security  and  afterward  resist  the 
inequitable  use  of  it.     lb, 

4.  Quere  :  What  would  be  the  effect  of  proof  that  the  assign- 
ment was  sought  for  the  purpose  of  making  an  inequitable  use  of 
it?    lb. 

5.  Tender  of  payment  to  one  of  several  creditors  and  a  demand 
from  him  of  an  assignment  of  the  security,  although  the  security 
may  not  be  in  his  possession,  binds  all  the  obligees,  and  his  refusal 
is  equivalent  to  the  refusal  of  all.     lb. 

6.  H.,  being  indebted  to  W.  on  a  note  under  seal  for  $109,  took 
from  a  third  party  an  assignment  cf  a  note  of  W.  for  $58.83,  with 
the  knowledge  of  W.  and  with  the  understanding  between  the 
parties,  that  it  would  be  credited  against  the  note  for  $109. — Held^ 
that  the  equity  to  such  credit  attached  to  the  note  for  $109,  and 
followed  it  into  the  hands  of  an  assignee,  though  without  notice. 
Hall  V.  Hickmam  et  al..,  31 8. 

ATTACHMENT. 

Breach  of  an  injunction  against  the  further  drawing  of  a  lottery 
punished,  under  the  circumstances,. by  imprisonment  of  two  weeks 
and  until  the  drawings  should  cease.     State  v,  Eddy,  269. 
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BANK. 

1.  A  bankybeing  the  holder  of  a  promissory  note  protested  for 
non-payment,  has  not  the  right  to  credit  it  with  deposits  made  by 
the  debtor  to  his  account  as  a  Justice  of  the  Peace ;  and  its  omission 
to  do  so  does  not  discharge  the  indorser.  McDowell  v.  Bank  of 
W.   6-  B.  I. 

2.  An  agreement  by  the  bank  to  credit  the  note  with  such  fees 
as  the  debtor  might  earn  as  a  Notary  Public  in  protesting  bills 
and  notes  for  the  bank,  does  not  discharge  the  indorser,  though 
made  without  his  privity.     lb, 

3.  Under  articles  of  association  which  had  been  adopted  as  part  of 
the  charter  of  the  bank,  it  was  provided  that  so  long  as  a  stockholder 
might  remain  indebted  to  the  bank  his  stock  should  not  be  trans- 
ferable.— Held^  that  the  defendant  was  not  liable  in  damages  fcr 
refusing  to  permit  the  indorser,  while  still  remaining  liable  on  his 
indorsement,  to  transfer  his  stock  on  the  books  of  the  bank.     lb. 

BANKRUPTCY. 

See  Insolvency. 
BARON  AND  FEME. 

See  Husband  and  Wife. 

BEQUEST. 

See  Legacy  and  Legatee.-~Will. 
BILL. 

See  Promissory  Note. 
BILL  OF  REVIEW. 

See  pRAcncE,  II. 
BONA  FIDE  PURCHASER. 

See  Purchaser  for  value  without  notice. 
BOND. 

1.  A  debtor  in  failing  circumstances  gave  his  bond  to  one  cred* 
itor  to  secure  a  debt  due  to  such  creditor,  and,  as  to  the  balance, 
under  a  parol  trust  to  pay  certain  other  creditors,  per  schedule. 
Held,  void  as  to  the  other  creditors,  who  were  not  named  in  the 
bond  and  with  whom  there  was  no  communication.  Comfy  \\ 
Waters f  et  al.y  7a. 

2.  Such  a  transaction  does  not  create  a  trust  in  favor  of  the 
creditors.  The  bond  is  revocable  at  the  will  of  the  obligor  \  and 
it  is  prohibited  by  the  Statute  of  Frauds.     lb. 
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3.  A  bond  given  by  a  debtor  in  failing  circumstances,  covering 
all  his  property  for  the  benefit  of  preferred  creditors,  is  contrary  to 
the  policy  of  the  Statute  against  fraudulent  insolvency.     Id, 

4.  A  bond  executed  in  d/ank  by  H.  and  sureties,  to  enable  him 
to  raise  $300  by  loan  from  B.  was  filled  up  and  delivered,  without 
their  knowledge,  to  C.  &  N.  for  $354.48,  in  payment  of  a  debt. 
Jfg/d,  fraudulent  and  void  as  to  the  sureties.  HasiingSy  et  al,  v. 
CUndanielf  et  al,  165. 

5.  A  bond  executed  in  blank,  for  a  specific  purpose,  cannot  be 
otherwise  filled  up,  without  authority  of  the  obligors.    lb, 

6.  Such  authority  must  be  proved  affirmatively,  to  sustain  the 
bond.    lb, 

7.  A  vendor  of  certain  store  goods  agreed  to  take  them  back,  if 
unsold  within  one  year,  or  to  make  good  the  loss  upon  a  re-sale. 
His  bond  for  $700.00,  given  subject  to  a  written  defeasance  declar- 
ing it  to  be  for  the  ''security  and  safety  of  a  forfeiture  to  the  same 
amount,  which  the  vendor  stood  bound  for  in  an  agreement  for 
the  purchase,  &c.," — held,  not  to  have  been  given  for  stipulated 
damages  but  as  a  security  for  loss  actually  sustained  by  vendor's 
refusal  to  take  the  goods  back.     Jester  v.  Murphy,  171. 

8.  A  bond  held  by  a  decedent  at  his  death,  though  not  yet' 
due,  is  assets  for  the  payment  of  debts,  and  may  be  sold  under  a 
decree.     Grose  v.  McMullen^s  Ex'rs,  227. 

9.  The  testator,  at  his  death,  held  a  bond  for  $7,000.00  not  due 
for  a  number  of  years.  By  his  will  he  bequeathed  to  his  wife  an 
annuity  of  $420.00,  corresponding  with  the  annual  interest  on  the 
bond ;  and  also  gave  some  pecuniary  legacies  at  her  decease.  His 
lands  were  charged  with  debts,  and  a  portion  of  them  directed  to 
be  sold  for  the  payment  of  debts. — Held, not  sufficient  to  exonerate 
the  bond  from  liability  for  a  deficjeccy  after  applying  the  residue 
of  the  personal  estate  and  the  proceeds  of  lands  directed  to  be  sold. 
lb, 

10.  The  surety  in  a  bond,  upon  tender  of  the  debt,  is  entitled 
under  the  statute  to  an  assignment  of  the  bond,  if  demanded ;  and 
a  refusal  to  make  such  assignment  is  a  discharge  of  the  surety /^r 
se^  irrespective  of  the  question  ^whether,  in  consequence  of  such 
refusal,  the  surety  has  sustained  injury.  Merriken  v.  Godwin  et 
al,f  236. 

IX.  The  fact  that  an  inequitable  use  might  be  made  of  the 
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security  assigned,  as  against  the  creditor,  does  not  absolve  him 
from  making  it,  nor  prevent  the  refusal  of  it  from  operating  to 
discharge  the  surety.  He  should  assign  the  security  and  afterward 
resist  the  inequitable  use  of  it.     lb. 

12.  Quere:  What  would  be  the  effect  of  proof  that  the  assign- 
ment was  sought/7r  the  purpose  of  making  an  inequitable  use  of 
it?    lb. 

13.  Tender  of  payment  to  one  of  several  creditors  and  a  demand 
from  him  of  an  assignment  of  the  security,  although  the  security 
may  not  be  in  his  possession,  binds  all  the  obligees,  and  his  refusal 
is  equivalent  to  the  refusal  of  all.     lb, 

14.  To  a  charge  in  the  bill  that  the  complainant  was  surety  in 
a  bond,  and  as  such  entitled,  on  payment,  to  an  assignment  of  the 
bond,  it  is  not  a  responsive  answer  to  allege  that  he  is  not  entitled 
to  the  equity  of  a  surety  because  by  an  agreement  made  at  the 
time  of  giving  the  bond  he  was  precluded  from  the  protection  now 
sought  by  the  assignment.  Such  a  defence  must  be  proved 
aliunde,     lb, 

15.  A  sale  of  land,  in  execution  of  a  judgment  on  a  bond  ac- 
companying a  mortgage — the  sale  being  for  a  part  only  of  the 
debt  secured  by  the  bond  and  mortgage — does  not  discharge  the 
mortgage  as  a  security  for  the  residue  of  the  debt.  Schock  v. 
Lesley i  304. 

16.  Executors  gave  a  bond  for  payment  of  a  legacy,  subject  to  an 
agreement  that  any  legal  and  proper  abatement  from  the  legacy, 
if  ascertained  before  the  bond  became  due  and  payable,  should  be 
credited ;  otherwise,  that  the  bond  should  be  absolute.  Upon  a 
failure  to  ascertain  the  amount  to  be  abated  from  the  legacy,  before 
the  bond  became  due  and  payable, — heldy  that  the  failure  being 
through  default  of  the  executors,  a  court  of  equity  will  not  extend 
the  time  for  ascertaining  the  abatement.  Kersey  etal,^  v.  Bailey 
etaLy  328. 

17.  An  exception  to  the  general  rule  as  to  the  appropriation  of 
payments  is  the  case  of  several  official  bonds  executed  by  a  collec- 
tor or  receiver  of  public  revenue,  at  different  times,  with  distinct 
sets  of  sureties.  In  such  case,  in  the  absence  of  any  appropriation 
of  payments  made  by  the  parties,  money  collected  under  a  subse- 
quent bond  will  not,  before  it  is  discharged,  be  applied  in  payment 
of  a  prior  one ;  but  a  court  of  equity  will  so  appropriate  the  pay- 
ments as  to  give  each  bond  credit  for  the  money  due  and  collected 
under  it.    Pickering  v.  Day,  333. 
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1 8.  An  apportionment  of  the  amounts  due  on  sevetal  successive 
official  bonds,  respectively  indorsed  on  the  bonds  and  signed  by 
the  sureties  therein,  is  conclusive,  in  the  absence  of  fraud  or  mis- 
take,    lb. 

19.  The  provision  of  the  act  of  Congress  of  June  30th,  1864,  that 
a  collector  of  Internal  Revenue  shall,  before  entering  upon  the 
duties  of  his  office,  execute  an  official  bond,  does  not  apply  to  col- 
lectors appointed  under  a  prior  act  and  who  are  continued  in  office 
under  a  saving  clause  in  such  prior  act.    lb, 

20.  Provisions  in  statutes  for  the  taking  of  official  bonds  are 
directory  only,  and  not  conditions  precedent  to  the  exercise  of  the 
office,  unless  expressed  to  be  such.    lb, 

21.  A  bond  under  seal,  though  voluntary,  creates  a  debt,  and  is 
impeachable  only  for  fraud.  Garden,Ex*x.  v.  Dgrtickson  eiaLy^Z6, 

22.  Such  a  bond  is  enforceable  against  the  grantor,  and  against 
all  claiming  under  the  grantor  as  volunteers,     lb, 

23.  I.G.  executed  and  delivered  to  her  son,  F.  R.  G.,  a  bond  for 
$7,  ICO.  Afterward  she  made  voluntary  conveyances  of  her  real 
estate  to  other  children.  After  her  death  a  judgment  upon  the 
bond  was  recovered  against  her  administrator. — Heldyih^X  in  equity 
the  real  estate  was  bound  by  the  judgment,  irrespective  of  the  ques- 
tion whether  the  bond  for  which  it  was  recovered  was  voluntary  or 
not.     Jb. 

See  Indemnity,  i,  2. 

BURDEN  OF  PROOF. 

See  Evidence.  V. 

CANCELLATION. 

1.  A  decedent  having,  in  his  lifetime,  held  certain  securities 
which  after  his  death  were  not  found  among  his  papers,  a  party 
alleging  their  destruction  or  cancellation  by  the  decedent  is  bound 
to  prove  the  fact  to  the  satisfaction  of  the  Court.  The  absence  of 
the  papers  raises  no  presumption  of  such  destruction  or  cancella- 
tion ;  nor  is  mere  proof  of  an  intention  to  destroy  or  cancel,  or  of 
the  declaration  of  such  intention,  alone  sufficient  Gilpin^  Ex'r.  v. 
Chandler ^  etal.^  219. 

2.  A  decedent  held  in  his  lifetime  certain  securities,  to  the 
amount  of  $1000,  given  for  property  conveyed  to  the  separate  use 
of  his  wife.     He  was  at  the  same  time  indebted  to  her  for  money 
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loaned  him  out  of  her  separate  estate,  amounting,  with  interest,  to 
about  the  like  sum.  After  making  his  will,  in  order  to  satisfy  her 
with  its  provisions,  he  had  promised  that  the  securities  should  not 
be  enforced.  The  securities  were  not  found  among  his  papers  after 
his  death. — Held,  sufficient  proof  that  he  had  voluntarily  destroyed 
them.     lb. 

CHARGE. 

1.  A  legacy  charged  upon  land  was  bequeathed  to  a  married 
woman,  subject  to  the  deduction  of  a  book  account  held  by  the 
testator  against  her.  The  testator  held  a  note  of  the  legatee*s  hus- 
band, but  no  reference  to  this  note  was  made  in  the  bequest.  The 
husband  also  became  indebted  to  the  executor  of  the  testator  for 
goods  purchased  at  a  vendue  of  the  personal  estate.  The  husband 
died  before  the  wife,  without  having  reduced  the  legacy  into  his 
possession  and  without  any  settlement  with  the  executor  touching 
the  same  or  his  own  indebtedness  to  the  estate  of  the  testator. 
Heldy  that  on  a  bill  filed  by  the  administrator  of  the  wife  (who  had 
survived  her  husband  and  died)  to  recover  the  legacy  from  the  dev- 
isee of  the  land  charged,  the  husband's  indebtedness  to  the  estate 
of  the  testator  could  not  be  treated  as  payment  of  the  legacy. 
Carimeliy  AdinW,  v.  Perkins ^  102. 

2.  A  legacy  charged  upon  land,  and  payable  by  the  devisee  of 
the  land,  is  a  trust  falling  within  the  exclusive  jurisdiction  of  courts 
of  equity,  and  as  such  is  not  subject  to  the  equitable  defence  of 
lapse  of  time,  by  analogy  to  the  Statute  of  Limitations ;  otherwise, 
of  a  legacy  payable  by  the  executor  or  administrator  out  of  the 
personal  estate,  and  which  is  recoverable  both  at  law  and  in 
equity.     lb, 

3.  A  testator,  domiciled  in  Pennsylvania,  aAcr  disposing  of  his 
estate  in  eight  parts,  in  order  to  equalize  the  distribution  of  it,  set 
a  value  upon  the  several  lands  devised,  and  charged  each  of  them, 
in  the  hands  of  the  devisee,  with  its  excess  in  value  over  one  equal 
eighth  part  of  the  whole  estate — such  excess  to  be  paid,  within  six 
months  after  the  testator's  decease,  to  his  executors  as  part  of  the 
residuary  estate.  The  lands  were  devised  to  trustees  for  the  several 
parties  interested,  the  trustees  being  also  the  executors.  Part  of 
the  devised  lands  were  situated  in  Delaware,  and  were  valued  by 
the  testator  at  $20,000;  which  sum,  upon  the  settlement  of  the  tes- 
tamentary accounts,  was  found  to  exceed  one  equal  eighth  part  of 
the  testator's  whole  estate.  On  a  bill  filed  by  the  administrator  d.  b. 
n.  c.  t.  a.  of  the  testator  and  the  executor  of  the  survivor  of  the 
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trustees,  to  charge  the  lands  in  Delaware  with  the  exccfss. — Held, 
that, 

( I. )  The  charge  of  the  excess,  being  upon  an  undivided  share 
of  certain  lands,  is  not  discharged  by  proceedings  for  partition, 
under  which  the  real  estate  comes  to  be  held  in  possession  by 
the  devisee  in  severalty. 

(2. )  The  land  sought  to  be  charged,  having  been  devised  in 
trust  for  one  for  life  (to  whom  was  given  the  rents  and  profits) 
with  remainder  to  his  children,  the  omission  of  the  trustees  to 
collect  the  excess  from  the  tenant  for  life  is  no  bar  to  relief 
against  the  remainderman  for  the  principal  of  the  excess. 

(3. )  The  receipt  by  trustees  of  rents  and  profits  sufficient  to 
pay  the  excess  does  not,  unless  paid  over  to  the  executor,  ex- 
^  onerate  the  lands,  in  the  hands  of  the  remainderman,  from 
payment  of  the  principal  of  the  excess ;  otherwise,  as  to  interest 
on  the  excess  accrued  prior  to  the  possession  of  the  remainder- 
man.    Col  welly  Adm^r.yV,  Miles ,  no. 

4.  The  testator,  at  his  death,  held  a  bond  for  $7,000.00  not  due 
for  a  number  of  years.  By  his  will  he  bequeathed  to  his  wife  an 
annuity  of  $420.00,  corresponding  with  the  annual  interest  on  the 
bond ;  and  also  gave  some  pecuniary  legacies  at  her  decease.  His 
lands  were  charged  with  debts,  and  a  portion  of  them  directed  to 
be  sold  for  the  payment  of  debts. — Held,  not  sufficient  to  exoner- 
ate the  bond  from  liability  for  a  deficiency  after  applying  the  residue 
of  the  personal  estate  and  the  proceeds  of  lands  directed  to  be 
sold.     Grose  v.  McMullen^s  Ex^rs,  227. 

5.  To  exonerate  the  personal  estate  of  a  testator  from  the  pay- 
ment of  debts,  it  is  not  sufficient  that  the  real  estate  be  charged. 
It  must  appear  from  the  will,  either  expressly  or  by  clear  implica- 
tion, that  the  testator  intended  to  exonerate  the  personal  estate. 
lb. 

CHARITABLE  USES. 

1.  Charitable  uses  are  not  within  the  rule  of  law  against  perpe- 
tuities.   State  V.  Griffith,  et  aL,  392. 

2.  Prior  to  the  English  Statute  of  9  Geo.  II,  charitable  uses  in 
England  were  subject  to  no  restriction.     lb. 

3.  A  devise  of  real  estate,  with  a  direction  that  the  same  be  not 
sold  but  rented — "the  proceeds  arising  from  such  rents"  to  be 
applied  to  certain  charitable  uses, — held,  not  to  be  within  the  law 
against  perpetuities.     lb. 
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4.  An  equitable  interest  vests  in  the  beneficiaries  of  a  charita- 
ble use,  from  the  time  of  their  appointment  or  selection,  such  as 
entitles  them  to  enforce  their  equitable  rights.     lb. 

5.  The  jurisdiction  of  the  Coutt  of  Chancery  in  this  State  to  pro- 
tect and  enforce  charitable  uses  considered  at  large  and  sustained. 
lb. 

6.  Such  jurisdiction,  in  England,  existed  in  the  Court  of  Chan- 
cery prior  to  the  Statute  of  43  Elizabeth,  and  is  not  founded  on 
that  Statute.     Jb. 

7.  The  case  of  Baptist  Association  vs.  Harts  Ex'rs^  4  Wheat. 
S.  C.  Rep.  I,  and  Vidal  et  al.  vs.  Girard*s  Ex'rs.j  2  Hew.  S.  C. 
Rep.  127,  reviewed.     lb. 

8.  A  devise  of  lands  in  trust  ''  to  and  for  the  support,  mainte- 
nance and  education  of  the  poor  white  citizens  of  Kent  County 
generally,"  coupled  wdth  a  direction  that  no  part  of  the  bequest 
should  '*  be  applied  to  the  use  or  benefit  of  any  person  or  persons 
residing  within  the  walls  of  the  Poor  House,  but  to  be  distributed 
amongst  such  only  of  the  poor  who  by  timely  assistmce  may  be 
kept  from  being  carried  to  the  Poor  House'and  becoming  subjects 
thereof,"  is  not  void  for  uncertainty  in  the  description  of  the  objects. 
lb. 

9.  Uncertainty  as  to  the  individual  beneficiaries,  until  appoint- 
ment or  selection,  is  characteristic  of  a  charitable  use.     lb. 

10.  A  devise  to  certain  charitable  uses  of  a  fund,  to  be  distrib- 
uted ''by  agents,  to  be  appointed  by  the  Orphans  Court  or  the 
Levy  Court  of  Kent  County,  as  may  be  deemed  most  proper,"  is 
not  void  for  unceitainty  as  to  which  one  of  the  two  Courts  shall 
appoint  the  agents.  Either  Court  may  exercise  the  power  of  ap- 
pointment. If  both  refuse,  this  Court  will  appoint.  So,  were  the 
power  of  appointment  void  for  uncertainty,  this  Court  would  have 
power  to  create  the  necessary  agency.     /^.,  392. 

11.  The  English  mortmain  acts  did  not  extend  to  the  British 
colonies.     lb. 

12.  The  Delaware  Statute  of  17  Geo.  II.  for  the  relief  of  relig- 
ious societies,  &c.,  considered ;  its  history  and  objects.  The  pro- 
hibitions in  this  statute  against  testamentary  gifts  of  real  estate  to 
religious  societies  do  not  affect  charitable  uses  generally.  lb.  See 
also,  Griffith -v.  State, (Appendix)  421* 

13.  Devise  in  trust  for  the  benefit  of  'fsuch  only  of  the  poor  of 
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Kent  County  who  by  timely  assistance  may  be  kept  from  being  car- 
ried to  the  ?oor  House  and  becoming  subjects  thereof." — Held^  to 
be  a  description  of  the  beneficiaries  not  too  uncertain  to  be  carried 
into  effect.     Griffith  v.  SiaUj  (Appendix)  421. 

14.  Devise  of  a  fund  to  trustees  for  the  benefit  ol  the  poor  of 
Kent  County  8lc^ — *'  the  distribution  thereof  to  be  made  by  agents 
to  be  appointed  by  the  Orphans  Court  or  the  Levy  Court  of  Kent 
County,  as  may  be  deemed  most  proper." — Heldy  that  either  the 
Orphans  Court  or  the  Levy  Court  were  competent  to  appoint  the 
necessary  agents  for  distribution  of  the  fund ;  but  that  were  it  other- 
wise, or  were  both  the  courts  designated  to  refuse  or  neglect  to 
make  such  appointment,  the  Court  of  Chancery  is  competent  to 
supply  the  required  agency.     lb, 

15.  Uncertainty  as  to  the  objects  of  a  charitable  use  is  not  an 
objection  to  its  validity.  In  this  respect  charitable  uses  differ  from 
ordinary  trusts.  If  the  objects  be  uncertain,  or  the  particular  mode 
of  application  fail,  the  fund  may  be  administered, in  1  England, either 
by  the  Crown,  as  parens  patria,  or  by  the  Court  of  Chancery  ;  in 
this  State  such  a  charity  will  be  administered  by  the  Court  of  Chan- 
cery,    lb. 

x6.  The  rule  of  law  against  perpetuities  is  not  applicable  to  trusts 
for  charity.    lb. 

17.  The  jurisdiction  of  the  Court  of  Chancery  to  enforce  such 
charitable  uses  as  were  void  or  defective  at  common  law  was  not 
derived  from  the  Statute  of  43  Elizabeth,  but  existed  prior  to  and 
independently  of  that  Statute.     lb. 

18.  The  jurisdiction  over  charitable  uses  exercised  by  the  Eng- 
lish Court  of  Chancery  is  b>  the  constitution  and  laws  of  this  State 
vested  in  its  Court  of  Chancery     lb. 

COLLECTOR  OF  INTERNAL  REVENUE. 

I.  The  omisssion  of  a  Collector  of  public  revenue  to  remove  a 
Deputy  Collector,  after  knowledge  of  default  by  the  latter,  does  not 
discharge    the  sureties  of  the  Deputy  Collector.     Pickering  v, 

• 
i.  The  consent  by  a  Collector  of  Internal  Revenue  that  a  Depu- 
ty Collector  should  use  in  his  private  business  public  funds  collect- 
ed by  him,  such  consent  not  being  communicated  and  assented  to 
by  the  sureties  of  the  deputy  in  an  official  bond  given  to  the  Col- 
lector, discharges  the  sureties.    lb, 

61 
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3.  Such  consent  not  sufficiently  proved  in  the  particular  case. 
lb, 

4.  The  provision  of  the  act  of  Congress  of  June  soth,  1864,  that 
a  collector  of  Internal  Revenue  shall,  before  entering  upon  the 
the  duties  of  his  office,  execute  an  official  bond  does  not  apply  to 
collectors  appointed  under  a  prior  act  and  who  are  continued  in 
office  under  a  saving  clause  in  such  prior  act.     lb, 

5.  Provbions  in  statutes  for  the  taking  of  official  bonds  are  direct- 
ory only,  and  not  conditions  precedent  to  the  exercise  of  the  office, 
unless  expressed  to  be  such.    lb, 

COMPENSATION. 

A  voluntary  trustee,  without  contract  for  compensation,  is  not 
entitled  to  it  in  equity ;  though  he  will  be  allowed  his  expenses 
and  saved  from  loss.     Brooks^  AdmWy  et  al,  v.  Egbert,  83. 

COMPETENCY. 

See  Evidence,  III. 
Witness. 

CONSIDERATION. 

I .  An  inquiry,  whether  there  was  any  and  what  consideration 

existing  at  the  time  of  the  execution  of  a  certain  writing  obligatory 

does  not  present  a  sufficiently  distinct  fact  to  be  the  subject  of  an 

issue  out  of  Chancery,  for  trial  by  a  jury.     Comly  v.  Waters,  etal. 

72. 

2.  The  surety's  liability  for  his  principal  is  not  a  valuable  con- 
sideration, as  against  creditors  of  the  principal,  for  a  bond  condi- 
tioned for  the  payment  of  a  sum  of  money  as  a  debt.  Jefferson 
V.  Tunnelly  et  aL  135. 

3  Injunction  granted  to  restrain  the  collection  of  a  promissory 
note,  the  consideration  of  which  has  failed.  Ewing  v.  Chase^ 
AdnCr,  278. 

4.  Agreement  to  sell  a  stage  line  and  the  right,  under  a  sub-con- 
tract with  the  Government  contractor, to  carry  the  mails  for  an  un- 
expired term  of  one  year  and  nine  months.  The  vendce,aftcr  run- 
ning the  stage  line  and  carrying  the  mails  six  months,  was  deprived 
by  the  Government  contractor  of  the  mails.  Soon  afterward  the 
vendor  was  again  employed  to  carry  the  mails,  and  carried  them 
for  the  residue  of  the  term. — Held,  a  failure  of  consideration,  to  the 
value  of  the  mail  privilege,  of  a  note  given  for  the  purchase,   lb. 
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1 .  Equity  will  not  interfere  to  restrain  the  legatee  from  an  action 
at  law  for  the  legacy,  on  the  ground  that  he  is  in  contempt  for  not 
performing  a  4ecree  made  in  another  suit  for  the  execution  of  a 
new  bond  in  lieu  of  the  original  one  given  to  the  testator  and  since 
lost.     Hayes,  AdnCr,  v.  Hayes ^  191, 

2.  Breach  of  an  injunction  against  the  further  drawing  of  a  lot- 
tery punished,  under  the  circumstances,  by  imprisonment  two 
weeks  and  until  the  drawings  should  cease.     State  v.  Eddy,  269. 

CONTRACT. 

1.  An  agreement  between  the  creditor  and  the  principal  debtor, 
in  order  to  discharge  the  surety,  must  be  such  as  gives  time  to  the 
debtor;  and  it  must  be  for  a  consideration.  McDowell  v.  Bank 
o/lV,  Sr^B.  I. 

2.  An  agreement  by  the  bailk  to  credit  the  note  with  such  fees 
as  the  debtor  might  earn  as  a  Notary  Public  in  protesting  bills  and 
notes  for  the  bank  does  not  discharge  the  indorser,  though  made 
without  his  privity,     /d. 

3.  A  post-nuptial  agreement  that  the  wife  shall  enjoy,  for  her 
sole  and  separate  use,  property  to  which  the  husband  has  become 
entitled  in  her  right,  if  upon  sufficient  consideration  and  not  in 
fraud  of  creditors,  will  be  enforced  in  equity.  JCildy,  AdnCr,  v. 
Godwin,  et  al,  61, 

4.  Pending  a  suit  in  equity  by  the  wife  against  her  husband  for 
enforcing  an  ante-nuptial  contract,  it  was  agreed  by  the  husband, 
as  a  compromise  of  the  suit  and  in  consideration  of  its  dismissal 
with  the  wife's  consent,  that  one  half  part  of  certain  funds  held  by 
him,  in  her  right,  should  be  for  her  sole  and  separate  use ;  and 
such  half  part  was,  pursuant  to  the  agreement,  delivered  to  the 
wife's  solicitor  and  came  to  her  possession,  and  was  afterward, 
during  her  last  sickness,  disposed  of  by  her  as  a  donatio  causa 
mortis, — Held,  that  the  agreement  was  valid  ;  and  that  the  funds 
delivered,  in  pursuance  of  it,  became  the  wife's  separate  property, 
and  passed  by  her  disposal  of  them  as  a  donatio  causa  mortis,    lb, 

5.  The  complainant  and  the  defendant,  A.  entered  into  a  parol 
contract  for  an  exchange  of  lands — the  complainant  agreeeing  to 
convey  a  tract  of  woodland  and  pay  $300.00  in  cash — the  defend- 
ant, A.  agreeing  to  convey,  together  with  his  wife,  a  tract  of  marsh, 
the  title  to  which  was  held  by  the  wife.  Possession  was  mutually 
delivered.  It  was*  agreed  that  the  parties  should  meet  at  the  house 
of  G.  F.  to  execute  conveyances ;  but  such  meeting  was  delayed 
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and  never  took  place.  The  defendant,  A.  cut  off  the  timber  from 
-  the  woodland  delivered  into  his  possession  under  the  contract 
Afterward  the  defendant.  A.,  without  any  tender  of  performance  on 
his  part,  or  demand  upon  the  complainant  for  the  execution  of  the 
contract,  sold  and  conveyed  the  marsh  to  the  defendant,  I.  On  bill 
filed  by  the  complainant  for  a  specific  performance. — Held,  that 
the  defendant,  A.  was  not  entitled  to  abandon  the  contract  and  to 
re-sell  the  marsh,  without  first  tendering  to  the  complainant  a  deed 
for  the  marsh  and  demanding  performance  on  his  part;  'that,  un- 
der the  circumstances,  the  complainant  was  not  in  laches.  Murtcn 
V.  AdkinSfitaL,  125. 

6.  Hild further,  that  the  defendant,  A.  was  not  entitled  to  aban- 
don the  contract,  after  having  cut  the  timber  off  the  woodland  and 
thereby  substantially  destroyed  its  value,  so  that  the  complainant 
could  not  be  placed  in  statu  quo,     lb, 

7.  A  purchaser  under  a  contract  for  the  sale  of  land  accepted  a 
deed  and  entered  into  possession,  in  December,  1854,  soon  after 
which  he  discovered  that  the  land  had  been  sold,  before  the  con- 
veyance to  him,  for  unpaid  taxes;  but  he  continued  in  possession 
until  1858,  when,  without  eviction,  he  abandoned  it. — Held,  that 
after  so  long  delay  he  was  not  entitled  to  wholly  rescind  the  con- 
tract ;  but  held  also,  that  a  portion  of  the  purchase  money  remain- 
ing unpaid,  a  court  of  equity  will  restrain  the  collection  of  it  until 
a  good  title  be  made.     Houston,  etal,  v.  Hurleys  AdnCrs,  247. 

8.  A  purchaser  under  a  contract  for  the  sale  of  land,  who  has 
accepted  a  deed  and  entered  into  possession,  will,  nevertheless,  be 
relieved  in  equity  against  a  defect  of  title  afterward  discovered  by 
him,  if  fraui  in  the  sale  w%s  practiced  upon  him  by  the  vendor — 
Otherwise,  it  seems,  if  the  deed  were  accepted  in  the  absence  of 
fraud,     lb, 

9.  The  right  to  rescind  a  contract  for  fraud  must  be  exercised 
promptly  after  the  discovery  of  it.     lb, 

10.  An  ante-nuptial  contract,  not  recorded,  raises  no  equity,  at 
the  suit  of  a  debtor  to  the  wife  dum  sola,  to  restrain  the  collection 
of  the  debt  at  law  by  process  in  the  name  of  the  husband  and 
wife.     lb. 

11.  Such  a  debtor  has  no  interest  in  the  contract,  entitling  him 
to  set  it  up  in  equity.    lb, 

12.  Nor  is  the  debtor  at  any  risk  in  paying  the  debt.  Such 
payment  would  protect  him  against  any  future  claim  by  the  trus- 
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tee  under  the  contract,  who  had  not  interfered  to  prevent  the  col- 
lection of  the  debt  by  the  husband.     Hilly,  Gorman^  et  al.,  273. 

13.  Agreement  to  sell  a  stage  line  and  tho  right,  under  a  sub- 
contract with  the  Govermejit  contractor,  to  carry  the  mails  for  an 
unexpin  d  term  of  one  year  and  nine  months.  The  vendee,  after 
running  the  stage  line  and  carrying  the  mails  six  months,  was 
deprived  by  the  Government  contractor,  of  the  mails.  Soon  after- 
ward, the  vendor  was  again  employed  to  carry  the  mails  and  car- 
ried them  for  the  residue  of  the  term. — Held,  a  failure  of  consid- 
eration, to  the  value  of  the  mail  privilege,  of  a  note  given  for  the 
purchase.     Ewings,  Chase,  AdrnW,  278, 

14.  A  defence  founded  upon  the  alleged  default  of  the  vendee 
in  the  carriage  of  the  mails  is  sustainable  only  by  action  of  the 
Government,  forfeiting  the  contract.     lb, 

15.  Mistake,  to  avoid  an  agreement,  must  be  a  mistake,  not  of 
law,  but  oi'faci;  and  it  must  be  a  plain  mistake,  clearly  made 
out  by  satisfactory  proof —not  resting  upon  evidence  loose,  equiv- 
ocal, or  contradictory.     Pickering  v.  Day,  333. 

See  Indemnity,  3,  4. 

Power  of  Attorney. 
CONVERSION. 

See  Equitable  Conversion. 

CORPORATION. 

r 

1.  An  express  acceptance  of  an  act  of  incorporation  is  not  essen- 
tial to  the  corporate  existence,  unless  required  by  the  act  An 
acceptance  is  implied  from  an  organization  of  the  corporators  and 
the  exercise  of  corporate  powers.     Logan  v.  McAllister,  176. 

2.  An  act  incorporating,  without  condition,  persons  already  asso- 
ciated in  business,  having  been  granted  on  application,  and  ascer- 
taining the  corporators,  vests  the  franchise  immediately,  subject 
only  to  such  acceptance  as  is  shewn  by  the  exercise  of  the  fran- 
chise,    lb. 

3.  An  act  was  passed,  upon  the  application  of  W.  Y.,  incorpo- 
rating *'  W.  Y.  and  his  associates,"  as  the  Rockland  Manufacturing 
Company  on  the  Brandywine ;  also,  appointing  directors  and  pro- 
viding for  their  succession.      The  business  had  previously  been 
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cairied  on  by  the  firm  of  W.  Y.,  Son  &  Co.  Soon  after  the  pas- 
sage of  the  act,  the  partnership  was  dissolved,  public  notice  given 
that  the  business  would  thereafter  be  carried  on  by  the  Rockland 
Manufacturing  Company,  new  books  were  opened,  a  corporate  seal 
procured,  business  conducted  in  the  corporate  name,  the  capital 
transferred  on  the  books;  and  the  real  estate  of  W.  Y.,  used  in 
the  business,  was  agreed  to  be  taken  at  a  valuation.  After  the 
death  of  W.  Y.,  without  having  conveyed  the  real  estate,  the  same 
was  conveyed  by  trustees,  under  fhe  direction  of  his  will,  to  the 
Rockland  Manufacturing  Company,  as  a  corporation. — Held^  that 
the  corporate  existence  was  sufficiently  established,  and  that  title 
to  the  real  estate  vested  in  the  Rockland  Mauufacturing  Company, 
as  a  corporation.     lb. 

See  Bank,  3. 

COSTS. 

A  decree,  against  a  legatee  for  costs  in  a  suit  to  enforce  the 
execution  of  a  new  bond,  in  lieu  of  a  lost  bond  is  no  ground  for 
an  injunction  to  restrain,  an  action  at  law  for  the  legacy,  since 
such  costs  could  be  set  off  the  agtion  at  law.  HayeSy  Atfm'r,  v. 
Hayes  y  191. 

COVENANT. 

Equity  will,  in  some  cases,  decree  the  performance  of  a  general 
covenant  of  indemnity,  though  it  sounds  only  in  damages,  upon 
the  principle  on  which  the  Court  entertains  bill  quia  timet.  Rey- 
boldy  et  aL  v.  HerdmaUy  Shff,  et  aL  34. 

CREDITOR. 

1.  The  ^Zf/ifj/  judgment  creditor  at  law,  having  obtained  a  decree 
in  equity  setting  aside  a  fraudulent  conveyance  to  the  debtor's 
children  of  land  purchased  by  him  prior  to  the  recovery  of  the 
judgment,  is  not  entitled  to  a  preference  in  equity  in  the  distribu- 
tion of  the  proceeds  of  the  land  sold  under  a  decree.  In  such  case 
the  equitable  doctrine  of  distributing  assets  among  creditors  pari 
passu  applies.     Newell  v.  Morgan^  20. 

2.  Equity  will  recognize  and  give  effect  to  a  judicial  preference  at 
law  by  judgment  or  execution ;  but  such  judicial  preference  arises, 
not  out  of  the  speed  of  the  parties  in  pressing  their  claims  at  law 
but  out  of  their  having  obtained  2i  prior  les^al  lien  upon  the  prop- 
erty in  controversy.     lb. 

3.  A  debtor  in  failing  circumstances  gave  his  bond  to  one  cred- 
itor to  secure  a  debt  due  to  such  creditor,  and  as  to  the  balance 
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under  a  parol  trust  to  p.iy  certain  other  creditors,  per  schedule.— 
//e/d,  void  as  to  the  other  creditors,  who  were  not  named  in  the 
bond  and  with  whom  there  was  no  communication.     Comfy  v. 
IVafers,  ei  al,  72. 

4.  Such  a  transaction  does  not  create  a  trust  in  favor  of  the 
creditors.  The  bond  is  revocable  at  the  will  of  the  obligor;  and  it 
is  prohibited  by  the  Statute  of  Frauds.     lb, 

5.  G.  T.y  a  guardian,  being  indebted  to  his  ward,  at  the  solicita- 
tion of  his  sureties,  gave  his  judgment  bond  to  three  of  them  to 
indemnify  them  and  their  co-sureties ;  and,  for  the  same  purpose, 
assigned  to  them  certain  debts,  which  debts  the  sureties  collected 
and  held  for  indemnity. — Held,  that  the  transaction  was  fraudulent 
and  void,  as  against  creditors  of  G.  T.  afterward  recovering  judg- 
ment.    Jefferson  y.  Tunnell^etaL  135. 

6.  Sureties,  not  having  paid  the  debt  for  which  they  are  bound, 
are  not  creditors  of  their  principal.     lb, 

7.  A  voluntary  conveyance,  though  without  a  fraudulent  intent, 
is  void,  as  against  creditors,  under  the  statute  of  13  Elizabeth. 
Logman,  ei  al.  v.  Brick^  et  al,  206. 

8.  Such  a  conveyance  is  void  ^  it  tend  to  hinder  and  delay 
creditors i  though  it  may  not  otherwise  injure  them.     lb, 

9.  A  creditor  having  the  security  of  two  funds  out  of  which  he 
can  satisfy  his  debt,  upon  one  of  which  only  another  creditor  has 
a  junior  lien,  will  be  compelled  in  equity  to  resort  first  to  the  fund 
which  the  junior  creditor  cannot  reach.     lb, 

10.  The  answers  of  the  grantor  and  grantee  in  a  voluntary  con- 
veyance, denying  a  fraudulent  intent,  though  responsive  to  the 
bill,  is  no  defence,  since  such  conveyance  is,  as  against  creditors,  a 
fraud  in  law,  irrespective  of  the  intent  of  the  parties.     lb, 

1 1.  An  assignee  of  certain  securities,  being  a  purchaser  for  value 
without  notice,  was  permitted  to  hold  them  against  creditors  Of  an 
insolvent  debtor ;  but  having  a  collateral  security  for  the.  money 
advanced  upon  the  mortgages,  was  required,  for  the  benefit  of 
junior  creditors  against  the  mortgaged  property,  first  to  exhaust 
his  remedy  upon  the  collateral  security.     lb, 

12.  A  voluntary  conveyance  is  void,  as  against  creditors  holding 
debts  previously  contracted.  Russell,  et  al,,w,  Thatcher, et  al,, ^20. 

13.  A  husband,  having  reduced  to  his  possession  funds  to  which 
he  became  entitled  in  right  of  his  wife,  cannot  subject  them  to  a 
voluntary  trust  for  the  wife  to  the  prejudice  of  a  creditors.     lb. 
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14.  A  voluntary  deed  set  aside,  as  against  a  creditor.  Httrnph- 
riesy,  IVilson,  ^^i. 

See  Executors  and  Administrators,  i. 

Partners  and  Partnership,  i,  2. 
DAMAGES. 

A  vendor  of  certain  store  goods  agreed  to  take  them  back,  if 
unsold  within  one  year,  or  to  make  good  the  loss  upon  a  re-sale. 
His  bond  for  $700.00  given  subject  to  a  written  defeasance  declar- 
ing it  to  be  for  the  "security  and  safety  of  a  forfeiture  to  the  same 
amount,  which  the  vendor  stood  bound  for  in  an  agreement  for  the 
purchase,  &c." — Ae/d,  not  to  have  been  given  for  stipulated  dam- 
ages, but  as  a  security  for  loss  actually  sustained  by  vendor's  refusal 
to  take  the  goods  back.     Jester  v.  Murphy^  171. 

DEBTS,  JOINT  AND  SEPARATE. 

See  Partners  and  Partnership,  i,  2. 
DECREE. 

1.  The  relief  granted  in  equity  must  be  according  to  the  case 
made  by  the  bill.     Cloudy  AdmW  v.  Whiteman^  Ex^r^  23. 

2.  Bill  against  one  charging  him  as  executor  for  payment  of  a 
legacy,  will  not  authorize  a  decree  against  him  personally,  2&  devisee 
of  land  charged  with  the  legacy,     lb, 

3.  The  prayer  for  general  relief  does  not  sustain  such  a  decree. 
lb. 

4.  The  complainant,  a  married  woman,  had  filed  a  previous  bill 
in  equity  for  arrearages  of  an  annuity,  claiming  to  recover  sui  Juris 
on  the  ground  of  a  divorce.  The  bill  was  dismissed  for  want  of 
proof  of  the  divorce. — Heldy  that  the  decree,  not  being  directed  to 
be  without  prejudice,  was  a  bar  to  the  present  bill  filed  against  the 
same  defendant  for  the  same  subject  matter.  Cochran  v.  Couper^ 
AdffCry  27. 

5.  A  final  decree,  entered  upon  the  record  and  signed  by  the 
Chancellor,  dismissing  the  bill,  and  not  directed  to  be  without 
prejudice,  is  a  bar  to  another  bill  filed  between  the  same  parties  for 
the  same  subject  matter.    lb. 

6.  Under  a  decree  for  an  account,  after  a  loss  of  books  and  a 
lapse  of  twenty  years  from  the  date  of  the  transactions,  a  general 
statement  of  account,  made  about  the  time  of  the  transactionsi 
admitted.     Jester  y.  Murphy y  171. 

See  Preference,  i. 
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DEPOSIT. 

See  Bank. 

DEPOSITIONS. 

After  argument  of  a  cause  at  the  final  hearing,  leave  granted, 
under  the  circumstances,  to  exhibit  interrogatories  to  take  addi- 
tional testimony  and  for  a  further  hearing.     Southard  v.  Price ^ 

233- 
DEVISE. 

1.  A  bequest  of  personal  property  to  the  wife,  with  a  devise  that 
the  real  estate  shall  be  sold  and  a  fee  simple  title  or  titles  conveyed^ 
being  of  equal  ''tenor''  with  those  by  which  the  testator  held  the 
same,  is  not  such  a  devise  as  will  defeat  the  widow's  claim  of  dower, 
or  put  her  to  an  election.     Kitisey^  et  al.  v.  Woodward ,  92. 

2.  The  testator,  after  devising  his  mansion  house  to  his  widow 
for  life,  provided  thus ; — ''  It  is  my  desire  that  after  the  decease  of 
my  wife  (or  sooner  if  she  should  desire  it)  my  dwelling  house,  &c., 
should  be  sold  by  my  executors,  hereinafter  named,  with  the  appro- 
bation of  the  Chancellor  or  an  Orphans  Court,  and  the  proceeds 
equally  divided  among  all  my  children  now  living,  or  their  legal 
representatives." — Held^  that  the  real  estate  was  equitably  con- 
verted from  the  death  of  the  testator.  In  re.  Estate  of  Stevenson^ 
197. 

3.  A  devise  of  real  estate,  with  a  direction  that  the  same  be  not 
sold  but  rented — "  the  proceeds  arising  from  such  rents  "  to  be 
applied  to  certain  charitable  uses, — held,  not  to  be  within  the  law 
against  perpetuities.     State  v.  Griffith,  392. 

4.  A  devise  to  certain  charitable  uses  of  a  fund,  to  be  distributed  by 
''  agents,  to  be  appointed  by  the  Orphans  Court  or  the  Levy  Court 
of  Kent  County,  as  may  be  deemed  most  proper,"  is  not  void  for 
uncertainty  as  to  which  one  of  the  two  Courts  shall  appoint  the 
agents.  Either  Court  may  exercise  the  power  of  appointment.  If 
both  refuse,  this  Court  will  appoint.  So,  were  the  power  of  ap* 
pointment  void  for  uncertainty,  this  Court  would  have  power  t<f' 
create  the  necessary  agency.    lb, 

5.  A  devise  of  lands  in  trust  ''to  and  for  the  support,  mainle-> 
nance  and  education  of  the  poor  white  citizens  kA  Kent  County 
generally,"  coupled  with  a  direction  that  no  part  of  the  bequest 
should  "  be  applied  to  the  use  or  benefit  of  any  person  or  persons 
residing  within  the  walls  of  the  Poor  House,  but  to  be  distributed 
amongst  such  only  of  the  poor  who  by  timely  assistance  may  be 
kept  from  being  carried  to  the  Poor  House  and  becoming  subjects 
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thereof,"  is  not  void  for  uncertainty  in  the  description  of  the  ob- 
jects.    Id. 

6.  Devise  in  trust  for  the  benefit  of**  such  only  the  poor  of  Kent 
County  who  by  timely  assistance  may  be  kept  from  being  carried 
to  the  Poor  House  and  becoming  subjects  thereof." — I/e/d  to  be  a 
description  of  the  beneficiaries  not  too  uncertain  to  be  carried  into 
effect.     Griffith  v.  State ^  {Appendix)  421. 

7.  Devise  of  a  fund  to  trustees  for  the  benefit  of  the  poor  of  Kent 
County  &c, — **the  distribution  thereof  to  be  made  by  agents  to  be 
appointed  by  the  Orphans  Court  or  the  Levy  Court  of  Kent  County, 
as  might  be  deemed  proper." — Held^  that  either  the  Orphans 
Court  or  the  Levy  Court  were  competent  to  appoint  the  necessary 
agents  for  distribution  of  the  fund ;  but  that  were  it  otherwise,  or 
were  both  the  Courts  designated  to  refuse  or  neglect  to  make  such 
appointment,  the  Court  of  Chancer)'  is  competent  to  supply  the 
required  agency.     lb, 

8.  The  third  section  of  the  Statute  of  this  State  which  prohibits 
devises  of  lands  to  religious  societies,  except  in  the  mode  therein 
prescribed,  does  not  apply  to  devises  to  charitable  uses  generally. 
lb. 

See  Charitable  use.    Mortmain.    Will. 

DISCOVERY. 

1.  The  charter  of  the  Wilmington  Bridge  Company  provided 
that  any  excess  of  tells  received  by  the  company  over  ten  per  cent 
of  its  capital  stock  should  be  paid  over  to  the  trustee  of  the  school 
fund  for  the  use  of  the  fund.  The  Company  were  directed  to  give 
notice  to  the  trustee  of  the  accruing  of  such  excess,  and 
the  trustee  was  authorized  to  sue  for  the  same  at  law.  — Held 
that,  notwithstanding  a  remedy  at  law  was  given  by  suit  in 
the  name  of  the  trustee,  a  bill  in  equity  would  lie  in  the  name  of 
the  State  against  the  company  for  a  discovery,  account  and  pay- 
ment    State  V.   Wilmington  Bridge  Co,,  58. 

2.  A  court  of  equity  has  jurisdiction  of  a  bill  filed  to  restrain  the 
further  drawing  of  a  lottery,  under  color  of  an  Act  of  the  General 
Assembly  authorizing  a  lottery  for  raising  a  certain  sum  of  money, 
upon  the  alleged  ground  that  certain  pre-requisites  to  the  exercise 
of  such  authority  prescribed  by  the  act  have  not  been  complied 
with,  and  also  that  the  authority  granted  has  been  exhausted  by 
the  drawing  of  lottery  schemes  competent  to  raise  the  required 
sum.     Such  irregular  or  excessive  drawings  is  a  breach  of  the  trust 
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confided  by  the  act,  and  as  such  is  remediable  in  equity.  The 
Court  has  also  jurisdiction  for  the  purpose  of  discovery,  in  order  to 
ascertain  whether  the  authority  granted  has  been  exhausted. 
State  '^^  Maury ^  et  al,  141. 

3.  An  agent  or  trustee,  when  called  to  account  under  a  bill  in 
equity  for  an  irregular  or  unauthorized  exercise  of  powers,  cannot 
object  to  making  discovery  of  his  transactions,  on  the  ground  that 
they  are  such  as  may  subject  him  to  a  criminal  charge,  the  object 
of  the  bill  not  being  to  enforce  a  criminal  liability,  but  only  to 
restrain  from  further  unauthorized  acts.    lb, 

DONATIO  CAUSA  MORTIS. 

I  A  donatio  causa  mortis  defined.  An  actual  delivery  of  the 
property  essential;  but  this  may  be  made  to  a  third  person  for  the 
use  of  the  donee.    Kilbyj  AdnCr  v.  Godwin y  et  al,  61. 

2.  A  mother,  in  her  last  sickness,  holding  certain  securities  for 
h^r  separate  use,  delivered  the  same,  together  with  some  articles 
of  personal  use,  such  as  a  watch  and  jewelry,  to  a  third  person, 
declaring  them  to  be  for  the  benefit  of  her  two  minor  children ; 
and,  with  the  securities  and  articles,  also  delivered  an  inventory  of 
the  same.  She  died  in  a  few  days  afterward. — Held^  a  valid  donatio 
causa  mortis,    Ib^ 

DOWER. 

A  bequest  of  personal  property  to  the  wife,  with  a  devise  that 
the  real  estate  shall  be  sold  and  a  fee  simple  title  or  titles  convey- 
ed, being  of  equal  ''  tenor"  with  those  by  which  the  testator  held 
the  same,  is  not  such  a  devise  as  will  defeat  the  widow's  claim  of 
dower,  or  put  her  to  an  election.  Kinsey^  et  al,  v.  Woodward,  92. 

EQUITABLE  CONVERSION. 

1.  Equitable  conversion  of  real  estate  by  testamentary  direction 
for  sale — how  far  direction  must  be  unqualified.     In  r/,  Estate  of 
Stevenson^  197. 

2.  The  testator,  after  devising  his  mansion  house  to  his  widow 
for  life,  provided  thus :— "It  is  my  desire  that  after  the  decease  of 
my  wife(or  sooner  if  she  should  desire  it)  my  dwelling  house,  &c., 
should  be  sold  by  my  executors,  hereinafter  named,  with  the  ap- 
probation of  the  Chancellor  or  an  Orphans  Court,  and  the  pro- 
ceeds equally  divided  among  all  my  children  now  living,  or  their 
legal  representatives."— /Ttf^,  that  the  real  estate  was  equitably 
converted  from  the  death  of  the  testator.    lb. 


492  INDEX. 


EQUITABLE  RELIEF. 

See  Jurisdiction.    Remedy. 

EVIDENCfe. 

I.  Admissibility. 

Under  a  decree  for  an  account,  after  a  loss  of  books  and  a  lapse 
of  twenty  years  from  the  date  of  the  transactions,  a  general  state^ 
ment  of  account,  made  about  the  time  of  the  transactions,  admit- 
ted.    Jester  \,  Murphy,  171. 

II.  Answer  as  evidence, 

1.  The  answer  of  an  assignee,  denying  knowledge  of  fraud  in 
certain  securities  assigned  to  him  and  alleging  himself  to  be  a  bona 
fide  purchaser,  for  value,  being  responsive  to  the  bill,  is  conclu- 
sive, unless  rebutted  by  two  witnesses  or  by  one  witness  with  corro- 
borating circumstances.     Logan ,  et  al,  v.  Brick  ety  ai,  206. 

2.  To  a  charge  in  the  bill  that  the  complainant  was  surety  in  a 
bond,  and  as  such  entitled,  on  payment,  to  an  assignment  of  the 
bond,  it  is  not  a  responsive  answer  to  allege  that  he  is  not  entitled 
to  the  equity  of  a  surety,  because  by  an  agreement  made  it  the 
time  of  giving  the  bond  he  was  precluded  from  the  protection  now 
sought  by  the  assignment.  Such  a  defence  must  be  proved  aliunde, 
Merriken  v.  Godwin,  et  al,  236. 

3.  A  denial  by  the  answer,  responsive  to  the  allegations  in  the 
bill,  must  prevail,  unless  it  is  overcome  by  the  testimony  of  two 
witnesses,  or  of  one  witness  with  sufficient  corroborating  circum- 
stances.    Pickering  v.  Day,  333, 

III.  Competency  of  witness. 

The  maker  of  a  promissory  note,  after  a  judgment  recovered 
against  the  indorser,  not  a  competent  witness  for  the  indorser  in  a 
suit  in  equity  to  restrain  the  collection  of  the  judgment.  McDow^ 
ells.  Bank  of  IV.  6f*B,,  i. 

IV.  Depositions, 

After  argument  of  a  cause  at  the  final  hearing,  leave  granted, 
under  the  circumstances,  to  exhibit  interrogatories  to  take  addi- 
tional testimony  and  for  a  further  hearing.    Southards,  Price,  233. 

V.  Onus  probandi, 

1.  A  decedent  having,  in  his  lifetime,  held  certain  securities 
which  after  his  death  were  not  found  among  his  papers,  a  party 
alleging  their  destruction  or  cancellation  by  the  decedent  is  bound 
to  prove  the  fact  to  the  satisfaction  of  the  Court  The  absence  of 
the  papers  raises  no  presumption  of  such  destruction  or  cancella- 
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tion ;  nor  is  mere  proof  of  an  intention  to  destroy  or  cancel,  or  of 
the  declaration  of  such  intention,  alone  sufficient.  Gilpin^  Ex*t, 
V.  Chandler  J  etaL,  219. 

2.  A  decedent  held  in  his  lifetime  certain  securities,  to  the 
amount  of  $1000,  given  for  property  conveyed  to  the  separate  use 
of  his  wife.  He  was  at  the  same  time  indebted  to  her  for  monev 
loaned  him  out  of  her  separate  estate,  amounting,  with  interest, 
to  about  the  like  sum.  After  making  his  will,  in  order  to  satisfy 
her  with  its  provisions,  he  had  promised  that  the  securities  should 
not  be  enforced.  The  securities  were  not  found  among  his  papers 
after  his  death. — Hild^  sufficient  proof  that  he  had  voluntarily 
destroyed  them.    lb, 

3.  Ordinarily,  the  party  alleging  insanity  is  bound  to  prove  it 
Insanity  is  not  presumed.     Fraztr  v,  Fraser,  260. 

4.  But,  general  insanity  being  proved,  the  onus  is  upon  the 
party  setting  up  any  act  as  binding  to  prove  that  it  was  done  in  a 
lucid  interval,     /b, 

5.  The  reasonableness  of  an  act  is  evidence  of  the  rationality  of 
the  actor.  The  fixedness  of  purpose  to  do  it,  is  further  evidence 
of  stability,  and,  therefore,  of  rationality :  but  if  the  act  is  not 
shown  to  be  reasonable  it  derives  no  strength  from  a  continued 
purpose  to  do  it.     lb, 

EXECUTION. 

1.  A  surety  in  a  debt  for  which  judgment  is  recovered  against 
the  principal  is  not  discharged  by  a  stay  of  execution,  if  such 
stay  is  required  by  statute,  although  it  is  entered  as  given  by  con- 
sent of  the  plaintiff.     Houston^  it  aL,  v.  Hurley* s  Adm^ts^j  247. 

2.  Nor  is  such  surety  discharged  by  a  mere  stay  of  execution 
after  a  levy.     lb, 

3.  fiut  if  goods  levied  upon  under  the  execution  have  been 
released  by  the  creditor,  without  the  surety's  consent,  the  surety 
is  discharged  pro  tanto,    lb, 

4.  A  debt  due  under  a  judgment  is  subject  to  attachment.  Web- 
ster s,  McDaniely  etal,^  297. 

5.  A  sale  of  land,  in  execution  of  a  judgment  on  a  bond  accom- 
panying a  mortgage — the  sale  being  for  a  part  only  of  the  debt 
secured  by  the  bond  and  mortgage — does  not  discharge  the  mort- 
gage as  a  security  for  the  residue  of  the  debt.  Schock  v.  Lesley,  304. 

See  Preference,  2. 
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1.  It  is  no  ground  for  relief  in  equity  that  the  debtor  in  a  judg- 
ment is  deceased  and  that  there  is  no  personal  representative  of  his 
estate.  The  creditor  has  sufficient  remedy  at  law  by  raising  an 
administration.     Cochran  y,  Cochran,  et  al.y  17. 

2.  Bill  against  one  charging  him  as  executor  for  payment  of  a 
legacy,  will  not  authorize  a  decree  against  him  personally,  as  dt' 
visee  of  land  charged  with  the  legaey.  Cloud,  AdmW.  v.  White- 
man,  Ex*r,,  23. 

3.  Where  a  testator,  domiciled  in  Pennsylvania,  divided  his  real 
estate  into  eight  portions  and  charged  each  of  them  with  its  excess 
in  value  over  one-eighth  part  of  his  estate ; — in  determining  the 
existence  and  amount  of  the  excess,  the  s mount  of  the  personal 
estate  of  the  testator  is  to  be  taken  a?,  it  is  ascertained  by  the  tes- 
tamentary accounts  settled  by  the  Court  having  jurisdiction  at  the 
domicile  of  the  testator.     Colwell,  AdmV,  v.  Miles,  no. 

4.  Lapse  of  time  in  collecting  the  excess  is  no  bar,  the  trustees 
who  were  to  pay  and  the  executors  who  were  to  receive  being  the 
same  persons.     lb, 

5.  Delay  in  the  final  settlement  of  testamentary  accounts  is  not 
laches,  if  caused  by  lis  pendens,     lb, 

6.  //  seems,  that  sureties  in  administration,  testamentary  and 
guardian  bonds,  having  a  statutory  remedy  in  the  Orphans  Court 
for  counter  security,  cannot  seek  indemnity  in  a  court  of  equity. 
Jefferson  v.  Tunnell,  et  al.,  135. 

7.  A  decedent  having,  in  his  lifetime,  held  certain  securities, 
which  after  his  death  were  not  found  among  his  papers,  a  party 
alleging  their  destruction  or  cancellation  by  the  decedent  is  bound 
to  prove  the  fact  to  the  satisfaction  of  the  Court.  The  absence  of 
the  papers  raises  no  presumption  of  such  destruction  or  cancella- 
tion ;  nor  is  mere  proof  of  an  intention  to  destroy  or  cancel,  or  of 
the  declaration  of  such  intention,  alone  sufficient.  Gilpin,  Ex*r, 
v.  Chandler,  et  al,,  219. 

8.  A  bond  held  by  a  decedent  at  his  death,  though  not  yet  due, 
is  assets  for  the  payment  of  debts,  and  may  be  sold  under  a  de- 
cree.    Grose  v.  McAfullen^s  Ex*rs,  227. 

9.  To  exonerate  the  personal  estate  of  a  testator  from  the  pay- 
ment of  debts,  it  is  not  sufficient  that  the  real  estate  be  charged. 
It  must  appear  from  the  will,  either  expressly  or  by  clear  implica- 
tion, that  the  testator  intended  to  exonerate  the  personal  e9tate, 
Jb. 
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10.  Upon  the  death  of  the  party  committing  waste  the  lia- 
bility to  account  survives  against  his  administrators.  Flemings 
Trustee  v.  Collins ^  AdnCr^  230. 

1 1 .  A  promissory  note,  taken  by  an  administrator  for  proceeds 
of  land  of  his  decedent  sold  under  an  order  of  the  Orphans  Court 
for  the  payment  of  debts  and  shewing  on  its  face  the  purpose  for 
which  it  was  given  is  a  trust  fund.  Barwick,  4dm*r  v.  Whiter  et 
aLf  284. 

12.  The  maker  of  the  note,  by  whom  it  had  been  paid,  is  not 
a  necessary  party  to  a  bill  to  enforce  the  trust.  Neither  are  the 
heirs  or  devisees  of  the  decedent,  whose  land  was  sold,  necessary 
parties.  The  fund  belongs  to  the  administrator  de  bonis  non  of 
the  decedent.     lb. 

13.  Upon  the  death  of  the  administrator,  the  assignment  of  the 
note  by  his  administratrix  to  pay  his  debts  is  a  breach  of  trust  and 
a  legal  fraud,  for  which  the  administratrix  and  her  assignee  are 
liable  in  equity.    lb, 

14.  Goods  bequeathed  in  trust  came  to  the  hands  of  the  admin- 
istrator c.  t.  a.  who  filed  an  inventory  and  appraisement  of  them 
and  charged  himself  with  their  value  in  an  administration  account. 
Heldy  that  they  were  not  thereby  converted,  so  as  to  be  subjected 
to  execution  for  the  administrator's  debts.    Robinson  v.  Burton, 

15.  Executors  gave  a  bond  for  payment  of  a  legacy,  subject  to 
an  agreement  that  any  legal  and  proper  abatement  from  the  leg- 
acy, if  ascertained  before  the  bond  became  due  and  payable, 
should  be  credited ;  otherwise,  that  the  bond  should  be  absolute. 
Upon  a  failure  to  ascertain  the  amount  to  be  abated  from  the  leg- 
acy, before  the  bond  became  due  and  payable, — heldj  that  the 
failure  being  through  default  of  the  executors  a  court  of  equity 
will  not  extend  the  time  for  ascertaining  the  abatement.  Kersey, 
et  al,  V.  Bailey,  et  aL^  328. 

See  Equitable  Conversion. 

EXONERATION. 

I,  To  exonerate  the  personal  estate  of  a  testator  from  the  pay- 
ment  of  debts,  it  is  not  sufficient  that  the  real  estate  be  charged. 
It  must  appear  from  the  will,  either  expressly  or  by  clear  implica- 
tion, that  the  testator  intended  to  exonerate  the  personal  estate. 
Grose  v.  McMullen^s  ExVs,  227, 
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2.  The  testator,  at  his  death,  held  a  bond  for  $7,000.00  not  due 
for  a  number  of  years.  By  his  will  he  bequeathed  to  his  wife  an 
annuity  of  $420.00,  corresponding  with  the  annual  interest  on  the 
bond ;  and  also  gave  some  pecuniary  legacies  at  her  decease.  His 
lands  were  charged  with  debts,  and  a  portion  of  them  directed  to 
be  sold  for  the  payment  of  debts. — Held^xiOli  sufficient  to  exonerate 
the  bond  from  liability  for  a  deficiency  after  applying  the  residue 
of  the  personal  estate  and  the  proceeds  of  lands  directed  to  be  sold. 
lb. 

See  Charge,  3— (i),  (2),  (3). 

FORFEITURES. 

1.  Principle  of  relief  in  equity  against  forfeitures  stated.  Kersey 
et  al.y  V.  Bailey,  et  al.,  328. 

2.  Executors  gave  a  bond  for  payment  of  a  legacy,  subject  lo  an 
agreement  that  any  legal  and  proper  abatement  from  the  legacy, 
if  ascertained  before  the  bond  became  due  and  payable,  should 
be  credited ;  otherwise  that  the  bond  should  be  absolute.  Upon  a 
failure  to  ascertain  the  amount  to  be  abated  from  the  legacy,  be- 
fore the  bond  became  due  and  payable, — held,  that  the  failure 
being  through  default  of  the  executors  a  court  of  equity  will  not 
extend  the  time  for  ascertaining  the  abatement.    lb, 

FRAUD. 

1.  G.  T.,  a  guardian,  being  indebted  to  his  ward,  at  the  solici- 
tation of  his  sureties,  gave,  his  judgment  bond  to  three  of  them  to 
indemnify  them  and  their  co-sureties ;  and,  for  the  same  purpose, 
assigned  to  them  certain  dtbts,  which  debts  the  sureties  collected 
and  held  for  indemnity. — Held^ihoX  the  transaction  was  fraudulent 
and  void,  as  against  creditors  of  G.  T.  afterward  recovering  judg- 
ment.    Jefferson  w.  Tunnell,  et  al,,  135. 

2.  A  bond  executed  in  blank  by  H.  and  sureties,  to  enable  him 
to  raise  $300  by  loan  from  B.  was  filled  up  and  delivered,  without 
their  knowledge,  to  C.  &  N.  for  $354.48,  in  payment  of  a  debL 
Held,  fraudulent  and  void  as  to  the  sureties.  Hastings,  et  aL^  v. 
Clendaniel,  et  al,,  165. 

3.  A  purchaser,  under  a  contract  for  the  sale  of  land,  who  has 
accepted  a  deed  and  entered  into  possession  will,  nevertheless,  be 
relieved  in  equity  against  a  defect  of  title  afterward  discovered  by 
him,  if  fraud  in  the  sale  was  practiced  upon  him  by  the  vendor. 
Otherwise,  it  seems,  if  the  deed  were  accepted  in   the  absence  of 

fraud,     Houston,  etal,,  v.  HurU/s  admWs,  247. 
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4.  The  right  to  rescind  a  contract  for  fraud  must  be  exercised 
promptly  after  the  discovery  of  it.     Id, 

5.  Upon  the  death  of  an  administrator,  who  in  his  lifetime  took 
a  promissory  note  for  a  debt  due  his  decedent,  the  assignment  of  the 
note  by  his  administratrix  to  pay  his  debts  is  a  breach  of  trust  and 
a  legal  fraud,  for  which  the  administratrix  and  her  assignee  are 
liable  in  equity.     Barwicky  adnCr,  v.  White ^  etaL,  284. 

See  Answer,  2. 
FRAUDS. 

See  Statute  of  Frauds. 
FRAUDULENT  CONVEYANCE. 

1.  The  ^/c/^j/ judgment  creditor  at  law,  having  obtained  a  de- 
cree in  equity  setting  aside  a  fraudulent  conveyance  to  the  debtor's 
children  of  land  purchased  by  him  prior  to  the  recovery  of  the 
judgment,  is  not  entitled  to  a  preference  in  equity  in  the  distribu- 
tion of  the  proceeds  of  the  land  sold  under  a  decree.  In  such 
case  the  equitable  doctrine  of  distributing  assets  among  creditors 
pari  passu  applies.     Newell  v.  Morgan,  20. 

2.  Heirs  at  law  relieved,  in  equity,  against  a  fraudulent  convey- 
ance by  their  ancestor.     Button  v.  Jackson,  86. 

3.  A  conveyance  of  land  havjng  been  made  by  a  husband, 
pending  a  proceeding  for  divorce,  but  with  a  reserved  possession 
in  the  husband  and  upon  a  secret  trust  for  his  own  use,  the  con- 
veyance being  for  the  purpose  of  defeating  his  wife's  claim  to 
alimony  and  the  grantee  being  privy  to  the  fraud, — a  court  of 
equity  will,  after  the  death  of  the  grantor,  hold  such  conveyance 
void  against  his  heirs  at  law.     lb, 

4.  In  such  case  the  deed  is  not  a  mere  voluntary  conveyance, 
and  as  such  valid  and  conclusive  upon  the  heirs  at  law ;  but,  being 
fraudulently  made  and  not  intended  to  pass  title,  it  is  void,  as  well 
against  heirs  as  against  creditors.     lb, 

5.  A  voluntary  conveyance,  though  without  a  fraudulent  intent, 
is  void,  as  against  creditors,  under  the  statute  of  13  Elizabeth. 
Logan,  etaL  v.  Brick,  et  al,,  206. 

6.  Such  a  conveyance  is  void  if  it  tend  to  hinder  and  delay  cred- 
itors, though  it  may  not  otherwise  injure  them.    lb, 

7.  The  answers  of  the  grantor  and  grantee  in  a  voluntary  con. 
veyance,  denying  a  fraudulent  intent,  though  responsive  to  the 

63 


498  IKDBZ. 

FRAUDULENT  COl^VEYAl^CK^  Continued. 

bill,  is  no  defence,  since  such  conveyance  is,  as  against  creditors, 
a  fraud  in  law,  irrespective  of  the  intent  of  the  parties.     /^. 

8.  A  conveyance  being  held  fraudulent  and  void  as  against 
creditors,  certain  mortgages  of  the  property  conveyed,  taken  by 
the  vendor  by  way  of  consideration,  were  nevertheless  held  good 
in  the  hands  of  an  assignee  for  value  without  notice.    /^. 

9.  A  voluntary  conveyance  is  void  as  against  creditors  holding 
debts  previously  contracted.  Russellyital.  v.  Thatcher,  ttaL,  32a 

10.  A  voluntary  deed  set  aside  as  against  creditors.  Humphrm 
V.  Wilson,  331. 

See  Voluntary  Conveyance. 

GARNISHEE— GARNISHMENT. 

1.  A  debt  due  under  a  judgment  is  subject  to  attachment 
Webster  v.  McDaniel,  et  al.f  297. 

2.  An  interpleader  will  be  decreed  for  the  relief  of  a  judgment 
debtor  who  has  been  summoned  as  a  garnishee  of  the  debt  under 
an  attachment yf.  fa.  against  the  judgment  creditor.     lb. 

GIFT. 

The  owner  of  a  tract  of  land  let  the  complainant  into  possession 
thereof,  promising  to  give  it  to  him  ;  and  upon  the  faith  of  such 
promise  the  complainant  built  upon,  improved  and  occupied  the 
land.  The  owner  died  without  having  conveyed  the  same.  The 
complainant  was  held  entitled  to  be  protected  in  equity  against  an 
ejectment,  brought  by  the  heirs  at  law,  to  recover  possession  of  the 
land.    Burton  v.  Duffield,  130. 

GUARANTY. 

I.  B.  S.  held  an  indemnity  against  his  indorsement  of  two 
notes  of  J.  O.  H.  The  notes  were  paid  in  part  by  money  loaned 
to  J.  O.  H.  by  W.  B.  H.  at  the  request  of  B.  S.  and  on  his  guar- 
anty of  re-payment  by  J.  O.  H.  W.  B .  H.  took  for  the  loan  the 
due  bill  of  J.  O.  H.  payable  in  ten  days.  There  was  no  agree- 
ment by  J.  O.  H  that  the  indemnity  held  by  B.  S.  against  his  in- 
dorsements should  stand  as  a  security  for  the  loan  by  W.  B.  H. 
Held,  upon  the  failure  of  J.  O.  H.  that  W.  B.  H.  was  not  entitled 
in  equity  to  the  benefit  of  the  indemnity  to  B.  S. — Held  also,  that 
B.  S.  while  liable  under  his  guaranty  to  W.  B.  H.  was  protected 
by  the  indenmity,  it  being  given  in  terms  against ''  any  loss,  injury 
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or  damage  that  might  accrue  to  him  on  account  or  by  reason  of 
his  indorsement."    Horsey  v.  StockUy^  290. 

2.  In  the  particular  case,  B.  S.  having  been  discharged  from 
liability  under  the  guaranty,  and  the  notes  indorsed  by  him  being 
paid,  proceedings  to  enforce  the  indemnity  were  enjoined    lb. 

GUARDIAN  AND  WARD. 

1.  G.  T.,  a  guardian,  being  indebted  to  hb  ward,  at  the  solici- 
tation of  his  sureties,  gave  his  judgment  bond  to  three  of  them 
to  indemnify  them  and  their  co-sureties ;  and,  for  the  same  pur- 
pose, assigned  to  them  certain  debts,  which  debts  the  sureties  col- 
lected and  held  for  indemnity. — Held^  that  the  transaction  was 
jfraudulent  and  void,  as  against  creditors  of  G.  T.  afterward  recov- 
ering judgment     Jefferson  y,  Tunnell,  etal.^  135. 

2.  //  seems^  that  sureties  in  administration,  testamentary  and 
guardian  bonds,  having  a  statutory  remedy  in  the  Orphans  Court 
for  counter  security,  cannot  seek  indemnity  in  a  court  of  equity. 
lb. 

HEIR  AT  LAW. 

1.  Heirs  at  law  relieved,  in  equity,  against  a  fraudulent  convey- 
ance by  their  ancestor.     DuUon  v.  Jackson^  86. 

2.  A  conveyance  of  land  having  been  made  by  a  husband,  pend- 
ing a  proceeding  for  divorce,  but  with  a  reserved  possession  in  the 
husband  and  upon  a  secret  trust  for  his  own  use,  the  conveyance 
being  for  the  purpose  of  defeating  his  wife's  claim  to  alimony  and 
the  grantee  being  privy  to  the  fraud, — a  court  of  equity  will,  after 
the  death  of  the  grantor,  hold  such  conveyance  void  against  his 
heirs  at  law.    lb. 

3.  In  such  case  the  deed  is  not  a  mere  voluntary  conveyance, 
and  as  such  valid  and  conclusive  upon  the  heirs  at  law ;  but,  being 
fraudulently  made  and  not  intended  to  pass  title,  it  is  void,  as  well 
against  heirs  as  against  creditors.    lb. 

HUSBAND  AND  WIFE. 

I.  A  post-nuptial  agreement  that  the  wife  shall  enjoy,  for  her 
sole  and  separate  use,  property  to  which  the  husband  has  become 
entitled  in  her  right,  if  upon  sufficient  consideration  and  not  in 
fraud  of  creditors,  will  be  enforced  in  equity.  KUby^  adm*r  v. 
Godwin^  it  al.^  61. 
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2.  Pending  a  suit  in  equity  by  the  wife  against  her  husband  for 
enforcing  an  ante-nuptial  contract,  it  was  agreed  by  the  husband 
as  a  compromise  of  the  suit  and  in  consideration  of  its  dismissal, 
with  the  wife's  consent,  that  one  half  part  of  certain  funds  held  by 
him,  in  her  right,  should  be  for  her  sole  and  separate  use ;  and 
such  half  part  was,  pursuant  to  the  agreement,  delivered  to  the 
wife's  solicitor  and  came  to  her  possession  and  was  afterward,  dur- 
ing her  last  sickness, disposed  of  by  her  as  a  donatio  causa  mortis. — 
Heldy  that  the  agreement  was  valid ;  and  that  the  funds  deliv- 
ered, in  pursuance  of  it,  became  the  wife's  separate  property,  and 
passed  by  her  disposal  of  them  as  a  donatio  causa  mortis.     lb, 

3.  A  conveyance  of  land  having  been  made  by  a  husband 
pending  a  proceeding  for  divorce,  but  with  a  reserved  possession 
in  the  husband  and  upon  a  secret  trust  for  his  own  use,  the  con- 
veyance being  for  the  purpose  of  defeating  his  wife's  claim  to 
alimony  and  the  grantee  being  privy  to  the  fraud, —  a  court  of 
equity  will,  after  the  death  of  the  grantor,  hold  such  conveyance 
void  against  his  hmrs,  at  law.    Button  v.  Ifackson,  86. 

4.  A  bequest  of  personal  property  to  the  wife,  with  a  devise  that 
the  real  estate  shall  be  sold  and  a  fee  simple  title  or  titles  convey- 
ed, being  of  equal ''  tenor"  with  those  by  which  the  testator  held 
the  same,  is  not  such  a  devise  as  will  defeat  the  widow's  claim  of 
dower,  or  put  her  to  an  election.     Kinsey^  et  a/.,  v.  IVoodward^gi. 

5.  A  legacy  charged  upon  land  was  bequeathed  to  a  married 
woman,  subject  to  the  deduction  of  a  book  account  held  by  the 
testator  against  her.  The  testator  held  a  note  of  the  legatee's 
husband,  but  no  reference  to  this  note  was  made  in  the  bequest 
The  husband  also  became  indebted  to  the  executor  of  the  testator 
for  goods  purchased  at  a  vendue  of  the  personal  estate.  The  hus- 
band died  before  the  wife,  without  having  reduced  the  legacy  into 
his  possession  and  without  any  settlement  with  the  executor  touch- 
ing the  same  or  his  own  indebtedness  to  the  estate  of  the  testator. 
Heldy  that  on  a  bill  filed  by  the  administrator  of  the  wife  (who  had 
survived  her  husband  and  died)  to  recover  the  legacy  from  the  de- 
visee of  the  land  charged,  the  husband's  indebtedness  to  the  estate 
of  the  testator  could  not  be  treated  as  payment  of  the  legacy. 
Cartmelt,  Adm'r  v.  Perkins,  102. 

6.  The  mere  omission  of  a  husband  to  reduce  his  wife's  cJkose 
in  action  into  his  possession,  for  a  lapse  of  time  ordinarily  suffi- 
cient to  raise  a  presumption  of  payment,  does  not  raise  such  pre- 
sumption so  as  to  bar  the  wife's  right,  by  survivorship,  to  recover 
such  cAose  in  action  after  the  husband's  death.    Id, 
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7.  An  ante-nuptial  contract,  not  recorded,  raises  no  equity,  at 
the  suit  of  a  debtor  to  the  wife  dum  so/a,  to  restrain  the  collection 
of  the  debt  at  law  by  process  in  the  name  of  the  husband  and 
wife.     Hilly.  Garman^el aLy2'JZ* 

8.  Such  a  debtor  has  no  interest  in  the  contract,  entitling  him 
to  set  it  up  in  equity.     lb, 

9.  Nor  is  the  debtor  at  any  risk  in  paying  the  debt.  Such  pay- 
ment would  protect  him  against  any  future  claim  by  the  trustee 
under  the  contract,  who  had  not  interfered  to  prevent  the  collec- 
tion of  the  debt  by  the  husband.    lb, 

10.  A  husband,  having  reduced  to  his  possession  funds  to  which 
he  became  entitled  in  right  of  his  wife,  cannot  subject  them  to  a 
voluntary  trust  for  the  wife  to  the  prejudice  of  creditors.  Russell^ 
el  aL,  V.  Thalchsr^  el  al.^  320. 

1 1.  A  trustee  having  a  discretion  as  to  the  time  and  amount  of 
payments  to  be  made  of  a  trust  fund  for  the  benefit  of  a  married 
woman,  his  refusal  to  make  any  payment  is  a  breach  of  trust, 
against  which  the  Court  will  relieve.     Collins  v.  Severson,  324. 

12.  A  trustee  of  a  fund  in  which  his  wife,  with  others,  was  in- 
terested, having  failed  to  pay  over  money  collected  by  him  on  ac- 
count of  the  fund. — Held^  that  the  wife's  share  of  other  money, 
received  by  a  succeeding  trustee  on  account  of  the  trust  fund,  was 
not  liable  for  the  unpaid  shares  of  the  othtt  cesluis  que  Irusl  in  the 
money  collected  by  her  husband.       Jones  v.  Randely  el  aL,  326. 

13.  In  such  case,  the  husband's  failure  to  pay  over  the  money 
collected  by  him  cannot  be  taken  to  be  Kteduclio  ad  possessionem  of 
the  wife's  share  of  trust  funds  then  uncollected.    lb, 

14.  The  wife's  chose  in  aclion,  not  reduced  into  the  husband's 
possession,  cannot  be  taken  for  the  payment  of  his  debt,  at  law 
or  in  equity.    lb, 

15.  Property  of  the  wife  cannot,  in  equity,  be  taken  for  pay- 
ment of  the  husband's  debt  without  subjecting  it  to  her  equity, 
which,  under  the  circumstances  of  this  case,  was  sufficient  to  pro- 
tect the  whole  fund.    lb. 

See  Cancellation,  2. 
IDIOT. 

See  Lunacy. 
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INDEMNITY. 

1.  The  grantor  in  a  deed  conveying  a  lot  of  land  to  R.,  exe- 
cuted a  bond  of  indemnity  to  R.,  against  a  mortgage  of  the  same 
lot  to  T., — also  against  certain  paramount  liens  affecting  the  land. 
The  bond  of  indemnity  was  accompanied  by  a  morti^age  to  R.  of 
other  lands,  also  covered  by  the  mortgage  to  T.  The  lot  convey- 
ed to  R.,  and  also  the  other  lands  embraced  in  the  mortgage  of 
indemnity  to  him,  were  all  sold  by  the  sheriff  under  the  mortgage 
to  T. — He/df  that  R.  was  entitled  in  equity,  to  be  indemnified  for 
the  loss  of  the  lot,  out  of  the  proceeds  of  the  other  lands  mort- 
gaged to  him  for  an  indemnity; — that  he  had  not,  under  the  in- 
demnity bond  accompanying  the  mortgage,  a  sufficient  remedy  at 
law  to  bar  relief  in  equity.     Reybold^  et  al.,  v.  Herdman^  Sheriffs 

2.  Equity  will,  in  some  cases,  decree  the  performance  of  a  gen- 
eral covenant  of  indemnity,  though  it  sounds  only  in  damages, 
upon  the  principle  on  which  the  Court  entertains  bills  guia  timet, 
lb, 

3.  B.  S.  held  an  indemnity  against  the  indorsement  of  two 
notes  of  J.  O.  H.  The  notes  were  paid  in  part  by  money  loaned 
to  J.  O.  H.  by  W.  B.  H.  at  the  request  of  B.  S.  and  on  his  guar- 
anty of  re-payment  by  J.  O.  H.  W.  B.  H.  took  for  the  loan  the 
due  bill  of  J.  O.  H.  payable  in  ten  da>'s.  There  was  no  agree- 
ment by  J.  O.  H.  that  the  indemnity  held  by  B.  S.  against  his  in- 
dorsements should  stand  as  a  security  for  the  loan  by  W.  B.  H. 
Heldy  upon  the  failure  of  J.  O.  H.  tliat  W.  B.  H.  was  not  en- 
titled in  equity  to  the  benefit  of  the  indemnity  to  B.S. — Held  also ^ 
that  B.  S.  while  liable  under  his  guaranty  to  W.  B.  H.  was  pro- 
tected by  the  indemnity,  it  being  given  in  terms  against  ''any  loss 
injury  or  damage  that  might  accrue  to  him,  on  account  or  by  reas- 
on of  his  indorsement."    Horsey  v.  StockUy^  290. 

4.  In  the  particular  case,  B.  S.  having  been  discharged  from 
liability  under  the  guaranty,  and  the  notes  indorsed  by  him  being 
paid,  proceedings  to  enforce  the  indemnity  were  enjoined,     lb. 

INDICTMENT. 

1.  Indictment  under  the  general  act  against  the  illegal  drawing 
of  lotteries  is  not  an  adequate  remedy,  such  as  to  oust  the  juris- 
diction of  a  court  of  equity— an  indictment  being  punitive  only 
and  not  ^r(fZ'^;f //z/^.     State  v,  Maury y  et  al.^  i^i.  ^ 

2.  The  drawings  being  made  under  a  license  granted,  and  being 
invalid  for  irregularity  only,  neither  an  indictment  nor  a  writ  of 


INDEX.  508 


INDICTMENT— a«//««^if. 


quo  warranto  would  lie.     Adequate  relief  can  be  had  only  in  a 
court  of  equity,    lb. 

INDORSEMENT. 

1.  An  agreement  by  a  bank  to  credit  a  note  with  such  fees 
as  the  debtor  might  earn  as  a  Notary  Public  in  protesting  bills  and 
notes  for  the  bank  does  not  discharge  the  indorser,  though  made 
without  his  privity,     McDowell  v.  Bank  of  IV.  &*  B.,  i. 

2.  Under  articles  of  association,  which  had  been  adopted  as  part 
of  the  charter  of  the  bank,  it  was  provided  that  so  long  as  a  stock- 
holder might  remain  indebted  to  the  bank  his  stock  should  not  be 
transferable. — Held,  that  the  defendant  was  not  liable  in  damages 
for  refusing  to  permit  the  indorser,  while  still  remaining  liable  on 
hb  indorsement,  to  transfer  his  stock  on  the  books  of  the  bank.  Id. 

3.  The  maker  of  a  promissory  note,  after  a  judgment  recovered 
against  the  indorser,  not  a  competent  witness  for  the  indorser  in  a 
suit  in  equity  to  restrain  the  collection  of  the  judgment.    Id. 

4.  A  bank,  being  the  holder  of  a  promissory  note  protested  for 
non-payment,  has  not  the  right  to  credit  it  with  deposits  made  by 
the  debtor  to  his  account  as  a  Justice  of  the  Peace ;  and  its  omis- 
sion to  do  so  does  not  discharge  the  indorser.    Id. 

5.  An  indorser  of  a  promissory  note,  after  its  maturity  and  his 
liability  on  it  had  become  fixed,  joined  with  the  maker  of  the  note 
in  a  bond  giving  further  time,  at  his  request. — //eld,  that  he  was 
surety  on  the  bond  and  not  a  principal.  Merriken  v.  Godwin,  et 
al.,  236. 

6.  B.  S.  held  an  indemnity  against  his  indorsement  of  two  notes 
of  J.  O.  H.  The  notes  were  paid  in  part  by  money  loaned  to  J. 
O.  H.  by  W.  B.  H.  at  the  request  of  B.  S.  and  on  his  guaranty  of 
re-payment  by  J.  O.  H.  W.  B.  H.  took  for  the  loan  the  due  bill 
of  J.  O.  H.  payable  in  ten  days.  There  was  no  agreement  by 
J.  O.  H.  that  the  indemnity  held  by  B.  S.  against  his  indorsements 
should  stand  as  a  security  for  the  loan  by  W.  B.  H. — Held^  upon 
the  failure  of  J.  O.  H.  that  W.  B.  H.  was  not  entitled  in  equity  to 
the  benefit  of  the  indemnity  to  B.  S. — Held  also ^  that  B.  S.  while 
liable  under  his  guaranty  to  W.  B.  H.  was  protected  by  the  in- 
demnity, it  being  given  in  terms  against  ''any  loss,  injury  or 
damage  that  might  accrue  to  him,  on  account  or  by  reason  of  his 
indorsement."    Horsey  y,  Stockley,  29a 

7.  In  the  particular  case,  B.  S.  having  been  discharged  from 
liability  under  the  guaranty,  and  the  notes  indorsed  by  him  being 
paid,  proceedings  to  enforce  the  indemnity  were  enjoined.    lb. 
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INJUNCTION. 

1.  An  injunction  will  not  be  granted  to  restrain  a  party,  holding 
the  legal  title  to  an  undivided  share  of  intestate  real  estate,  from 
exercising  the  right,  attaching  to  such  share,  of  accepting  the  in- 
testate real  estate  in  the  Orphans  Court.  Kinney  v.  Redden,  etaL^ 

44. 

2.  The  owner  of  a  tract  of  land  let  the  complainant  into  pos- 
session thereof,  promising  to  give  it  to  him ;  and  upon  the  faith 
of  such  promise  the  complainant  built  upon,  improved  and  occu* 
pied  the  land.  The  owner  died  without  having  conveyed  the  same. 
The  complainant  was  held  entitled  to  be  protected  in  equity  against 
an  ejectment,  brought  by  the  heir  at  law,  to  recover  possession  of 
the  land.     Burton  v.  Duffield,  130. 

3.  A  court  of  equity  has  jurisdiction  of  a  bill  filed  to  restrain 
the  further  drawing  of  a  lottery,  under  color  of  an  Act  of  the  Gen- 
eral Assembly  authorizing  a  lottery  for  raising  a  certain  sum  of 
money,  upon  the  alleged  ground  that  certain  pre-requisites  to  the 
exercise  of  such  authority,  prescribed  by  the  act,  have  not  been 
complied  with,  and  also  that  the  auth6rity  granted  has  been  ex- 
hausted by  the  drawing  of  lottery  schemes  competent  to  raise  the 
required  sum.  Such  irregular  or  excessive  drawings  is  a  breach  of 
the  trust  confided  by  the  act,  and  as  such  is  remediable  in  equity. 
The  Court  has  also  jurisdiction  for  the  purpose  of  discovery,  in 
order  to  ascertain  whether  the  authority  granted  has  been  ex- 
hausted.    State  y,  Maury,  et  aL,  141. 

4.  By  an  Act  of  the  General  Assembly,  certain  trustees  were 
authorized  to  appoint  a  manager  or  managers,  to  institute,  carry 
on  and  draw  a  lottery  for  raising  a  sum  not  exceeding  $25,000,  to 
be  applied  to  certain  public  objects ;  the  manager  or  managers  to 
give  bond  to  the  State  with  surety  to  be  approved  by  a  Judge, 
conditioned  for  a  faithful  performance  of  duty  in  the  sale  of  tickets 
and  drawing  of  the  lottery,  and  in  paying  over  to  the  trustees,  or 
their  successors,  the  net  proceeds  thereof.  All  expenses  were  by 
the  act  directed  to  be  paid  out  of  the  proceeds  of  the  lottery,  and 
the  net  proceeds  to  be  paid  qver  to  the  trustees,  to  be  by  them  ap- 
plied to  the  purposes  of  the  act.  A  bill  was  filed,  alleging  that 
the  trustees  had  exceeded  their  authority  under  the  act,  by  un- 
dertaking to  enter  into  a  contract  to  grant  to  certain  managers, 
appointed  by  them,  the  privilege  of  drawing  a  lottery  for  a  term 
of  years,  in  consideration  of  an  annual  supi,  to  be  paid  to  the 
trustees  for  the  purposes  of  the  act ;  also  alleging  that  the  mana- 
gers appointed  had  failed  to  gi\^e  bond  in  conformity  with  the  pro- 
visions of  the  act ;  also  alleging  that  the  managers  had  exhausted 
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their  authority  under  the  act  by  drawing  more  than  the  sum  re- 
quired.— Held^  that  upon  such  a  bill  a  court  of  equity  has  juris- 
diction to  restrain  the  further  drawing  of  the  lottery.    Ih. 

5.  Upon  a  bill  filed  against  a  trustee,  charging  mal-adminbtra- 
tion  of  the  trust  and  threats  of  acts  which,  if  committed,  would 
cause  irremediable  injury,  a  receiver  was  appointed  and  an  injunc- 
tion ordered,  on  motion,  without  previous  notice  to  the  trustee. 
Davis  V.  Brawns^  188. 

6.  Equity  will  not  interfere  to  restrain  the  recovery  at  law  of  a 
legacy,  on  the  ground  that  the  legatee  is  indebted  in  a  bond  to  the 
testator  payable  at  a  future  day.     Hayes ^  Adm^r,  v.  Hayes ^  191 . 

7.  Equity  will  not  interfere  to  restrain  the  legatee  from  an  action 
at  law  for  the  legacy,  on  the  ground  that  he  is  in  contempt  for  not 
performing  a  decree  made  in  another  suit  for  the  execution  of  a 
new  bond,  in  lieu  of  the  original  one  given  to  the  testator  and 
since  lost    lb, 

8.  A  decree  against  the  legatee  for  costs  in  the  suit  to  enforce 
the  execution  of  a  new  bond,  is  no  ground  for  an  injunction  to 
restrain  an  action  at  law  for  the  legacy,  since  such  costs  could  be 
set  off  in  the  action  at  law.    lb, 

9.  The  cutting  of  timber  is  an  injury  of  an  irreparable  nature 
and  remediable  in  equity,  by  whomsoever  committed.    Flemings 

Trustee f  v.  Collins ^  Adtn^r^  230. 

10.  Equity,  having  jurisdiction  to  restrain  waste,  will  decree  an 
account  and  satis£au:tion  for  the  waste  committed.    lb. 

11.  A  purchaser  under  a  contract  for  the  sale  of  land  accepted 
a  deed  and  entered  into  possession  in  December,  1854,  soon  after 
which  he  discovered  that  the  land  had  been  sold,  before  the  con- 
veyance to  him,  for  unpaid  taxes ;  but  he  continued  in  possession 
until  1858,  when,  without  eviction,  he  abandoned  it. — Held^  that 
after  so  long  a  delay  he  was  not  entitled  to  wholly  rescind  the  con- 
tract ; — \iyx\.  held  also i^2X  a  portion  of  the  purchase  money  remain- 
ing unpaid,  a  court  of  equity  will  restrain  the  collection  of  it  until 
a  good  title  be  made.     Houston^  etaL,  v.  Hurley* s  admr^s^  247. 

12.  Breach  of  an  injunction  against  the  further  drawing  of  a 
lottery  punished,  under  the  circumstances,  by  imprisonment  two 
weeks  and  until  the  drawings  should  cease.     State  v.  Eddyf26(), 

13.  An  ante- nuptial  contract,  not  recorded,  raises  no  equity,  at 
the  suit  of  a  ddt>tor  to  the  wife  dum  soluy  to  restrain  the  collection 
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of  the  debt  at  law  by  process  in  the  name  of  the  husband  and  wife. 
Hilly,  Garman^et  aL^  273. 

14.  Injunction  granted  to  restrain  the  collection  of  a  promissory 
note,  the  consideration  of  which  had  failed.  Ewin^  v.  CAase, 
adnCr^  278. 

15.  An  injunction,  granted  on  petition,  being  dissolved  for  want 
of  a  bill  filed  at  the  ensuing  term,  an  action  at  law  was  brought 
on  the  injunction  bond,  and  judgment  taken  subject  to  an  agree^ 
ment  of  counsel  that  it  should  await  the  result  of  the  chancery 
suit,  a  bill  then  having  been  filed.  Upon  a  final  decree  sustain- 
ing the  bill,  further  proceeding  under  the  judgment  on  the  in- 
junction bond  was  restrained.     Robinson  v.  Burton,  314. 

INSANITY. 

1.  Ordinarily,  the  party  alleging  insanity  is  bound  to  prove  it. 
Insanity  is  not  presumed.     Fraser  v.  Frazer,  260. 

2.  But,  general  insanity  being  proved,  the  onus  is  upon  the 
party  setting  up  any  act  as  binding  to  prove  that  it  was  done  in  a 
lucid  interval.    lb, 

3.  By  insanity  b  not  meant  a  total  deprivation  of  reason,  but 
only  an  inability  from  defect  of  perception,  memory  and  judg- 
ment, to  do  the  act  in  question.    lb, 

4.  By  a  lucid  interval  is  not  meant  a  perfect  restoration  to  reas- 
on, but  a  restoration  so  far  as  to  be  able,  beyond  doubt,  to  com- 
prehend and  to  do  the  act  with  such  perception,  memory  and 
judgment  as  to  make  it  a  legal  act    lb, 

5.  The  reasonableness  of  an  act  is  evidence  of  the  rationality  of 
the  actor.  The  fixedness  of  purpose  to  do  it«  is  further  evidence 
of  stability,  and,  therefore,  of  rationality :  but  if  the  act  is  not 
shewn  to  be  reasonable  it  derives  no  strength  from  a  continued 
purpose  to  do  it.    lb, 

INSOLVENCY. 

I.  A  debtor,  being  a  member  of  an  insolvent  partnership,  con- 
veyed his  separate  real  estate  in  satisfaction  of  a  debt  due  to  a 
separate  creditor.  The  real  estate  exceeded  in  value,  to  a  cpnsider- 
able  amount,  the  debt  for  the  satisfaction  of  which  it  was  conveyed. 
Heldj  that  the  other  creditors  had  an  interest  in  the  excess,  and 
that  in  equity  the  property  conveyed  would  be  held  as  a  security, 
first  for  the  debt  due  to  the  grantee,  and,  as  to  the  excess  of  value, 
for  other  debts.     Bailey ,  et  aL,  v.  Kennedy  et  al,,  12. 
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2.  The  real  estate  conveyed  being  the  separate  property  of  the 
co-partner  the  excess  of  value  was  bound,  first,  for  his  separate 
debts,  and  only  after  satisfying  these  was  it  applicable  to  the  debts 
of  the  partnership.     Id. 

3.  A  bond  given  by  a  debtor  in  failing  circumstances,  covering 
all  his  property  for  the  benefit  of  preferred  creditors,  is  contrary  to 
the  policy  of  the  Statute  against  fraudulent  insolvency.  Comfy 
v.  Waters f  etaL^  72. 

4.  Bequest  of  a  part  of  the  sum  due  upon  an  obligation  to  the 
testator, — held  to  be  a  specific  legacy ;  and  that,  upon  theinsolven- 

^  cy  of  the  debtor,  the  legatees  are  not  entitled,  in  equity,  to  have 
the  legacy  paid  out  of  the  general  assets.  TituSy  Ex^r,  v.  McLan- 
ahan,  et  aLy  200. 

INTEREST. 

A  testator,  after  disposing  of  his  estate  in  eight  parts,  in  order 
to  equalize  the  distribution  of  it,  set  a  value  upon  the  several  lands 
devised,  and  charged  each  of  them,  in  the  hands  of  the  devisee, 
with  its  excess  in  value  over  one  equal  eighth  part  of  the  whole 
estate — s^ch  excess  to  be  paid,  within  sue  months  after  the  testator's 
decease,  to  his  executors  as  part  of  the  residuary  estate.  The 
lands  were  devised  to  trustees  for  the  seve;ral  parties  interested,  the 
trustees  being  also  the  executors.  The  land  sought  to  be  charged 
having  been  devised  in  trust  for  one  for  life  (to  whom  was  given 
the  rents  and  profits)  with  remainder  to  his  children, — held,  that 
the  receipt  by  trustees  of  rents  and  profits  sufficient  to  pay  the 
excess  does  not,  unless  paid  over  to  the  executor,  exonerate  the 
lands,  in-  the  hands  of  the  remainderman,  from  payment  of  the 
principal  of  the  excess :  otherwise  as  to  interest  on  the  excess  ac- 
crued prior  to  the  possession  of  the  remainderman.  Colwelly  AdnCr 
V.  Miles,  no. 

INTERNAL  REVENUE. 

By  Section  94  of  the  Act  of  Congress,  entitled  ''  An  Act  to  pro- 
vide Internal  Revenue  to  support  the  Government,  to  pay  interest  on 
the  public  debt,  and  for  other  purposes,"  approved  June  30th  1864, 
an  ad  valorem  duty  of  five  per  cent,  was  imposed  upon  '^  all  man- 
ufactures of  cotton,  wool,  silk,  &c.,"  or  of  other  materials  not  in 
this  act  provided  for. — Held,  that  molasses  made  from  sorghum, 
not  being  otherwise  provided  for  in  the  act,  was  subject  to  the  ad 
valorem  duty  of  five  per  cent    Pickering  v.  Day^  333. 

See  Collector  of  Internal  Revenue. 
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INTERPLEADER. 


An  interpleader  may,  in  a  proper  case,  be  decreed  for  the  relief 
of  a  judgment  debtor  who  has  been  summoned  as  a  garnishee  of 
the  debt  under  an  attachment  yf.y^t.  against  the  judgment  credi- 
tor.    Webster  y,  McDanUl^  etaL^  297. 

INTERROGATORIES. 

After  argument  of  a  cause  at  the  final  hearing;  leave  granted, 
under  the  circumstances,  to  exhibit  interrogatories  to  take  addi- 
tional testimony  and  for  a  further  hearing.  Southard  v.  Price,2$^. 

INTESTATE  REAL  ESTATE. 

An  injunction  will  not  be  granted  to  restrain  a  party,  holding  the 
legal  title  to  an  undivided  share  of  intestate  real  estate,  from  exer- 
cising the  right,  attaching  to  such  share,  of  accepting  the  intestate 
real  estate  in  the  Orphans  Court.      Kinney  v.  Redden,  ei  aL,  44. 

IRREPARABLE  INJURY. 

See  Injunction,  9, 
ISSUE. 

1.  An  inquiry,  whether  there  was  any  and  what  consideration 
existing  at  the  time  of  the  execution  of  a  certain  writing  obligatory, 
does  not  present  a  sufficiently  distinct  fact  to  be  the  subject  of  an 
issue  out  of  Chancery, for  trial  by  a  jury.  Comfy  v.  Waters,  etaL^ 
72. 

2.  The  Chancellor  will  not,  upon  application,  order  issues  for 
trial  by  a  jury  respecting  facts  not  material,  in  his  judgment,  to  a 
decree  in  the  cause.     lb, 

JUDGMENT. 

1.  It  is  no  ground  for  relief  in  equity  that  the  debtor  in  a  judg- 
ment is  deceased  and  that  there  is  no  personal  representative  of 
his  estate.  The  creditor  has  sufficient  remedy  at  law  by  raising  an 
administration.     Cochran  v.  Cochran,  et  aL,  17. 

2.  The  ^/<{/^j/ judgment  creditor  at  law,  having  obtained  a  decree 
in  equity  setting  aside  a  fraudulent  conveyance  to  the  debtor's  chil- 
dren of  land  purchased  by  him  prior  to  the  recovery  of  the  judg- 
ment, is  not  entitled  to  a  preference  in  equity  in  the  distribution  of 
the  proceeds  of  the  land  sold  under  a  decree.  In  such  case  the 
equitable  doctrine  of  distributing  assets  among  creditors /art /^atji^ 
applies.     Newell  y.  Morgan,  20. 

3.  Equity  will  recognize  and  give  effect  to  a  judicial  preference 
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at  law  by  judgment  or  execution ;  but  such  judicial  preference 
arbes,  not  out  of  the  speed  of  the  parties  in  pressing  their  claims 
at  law  but  out  of  their  having  obtained  z,  prior  legal  lien  upon  the 
property  in  controversy.     lb. 

4.  An  interpleader  may,  in  a  proper  case,  be  decreed  for  the 
relief  of  a  judgment  debtor  who  has  been  summoned  as  a  gar- 
nishee of  the  debt  under  an  attachment  fi*  fa.  against  the  judg- 
ment creditor.      Webster  v.  McDaniel,  et  aL^  297. 

5.  A  debt  due  under  a  judgment  is  subject  to  attachment    lb. 

6.  A  judgment  debtor,  having  recovered  a  judgment  in 
another  Court  against  his  creditor,  is  entitled  to  relief  in  equity  by 
a  decree  for  set  off.    lb. 

7.  Though  both  judgments  are  legal  demands  equity  will  relieve, 
because  they  are  not  judgments  recovered  in  the  same  Court,  so 
that  they  could  be  set  off  at  law  under  the  equitable  control  of  the 
Court  over  its  own  judgments :  and  there  is,  therefore,  no  remedy 
but  in  equity.     lb. 

8.  A  sale  of  land,  in  execution  of  a  judgment  on  a  bond  accom- 
panying a  mortgage — the  sale  being  for  a  part  only  of  the  debt 
secured  by  the  bond  and  mortgage — does  not  discharge  the  mort- 
gage as  a  security  for  the  residue  of  the  debt.     Schock  v.  Lesley^ 

304. 

9.  I.  G.  executed  and  delivered  to  her  son,  F.  R.  G.,  a  bond 
for  $7, 100.  Afterward  she  made  voluntary  conveyance  of  her 
real  estate  to  other  children.  After  her  death  a  judgment  upon 
the  bond  was  recovered  against  her  administrator. — Heldy  that  in 
equity  the  real  estate  was  bound  by  the  judgment,  irrespective  of 
of  the  question  whether  the  bond  for  which  it  was  recovered  was 
voluntary  or  not.     Garden^  Ext'x^  v.  Derrickson,  et  aL,  386. 

JURISDICTION. 

1 .  It  is  no  ground  for  relief  in  equity  that  the  debtor  in  a  judg- 
ment is  deceased  and  that  there  is  no  personal  representative  of 
his  estate.  The  creditor  has  sufficient  remedy  at  law  by  raising  an 
administration.     Cochran  v.  Cochran^  et  al.^    17. 

2.  Where  a  testator,  domiciled  in  Pennsylvania,  divided  his  real 
estate  into  eight  portions  and  charged  each  of  them  with  its  excess 
in  value  over  one  eighth  part  of  his  estate, — in  determining  the 
existence  and  amount  oi  the  excess,  the  amount  of  the  personal 
estate  of  the  testator  is  to  be  taken  as  it  is  ascertained  by  the  te>- 
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tamentary  accounts  settled  by  thf^  Court  having  jurisdiction  at  the 
domicile  of  the  testator.     Colwell,  Adm^r,  v.  MiUs,  iii. 

3.  The  land  sought  to  be  charged,  having  been  devised  in  trust 
for  one  for  life  (to  whom  was  given  the  rents  and  profits)  with  re- 
mainder to  his  children y  the  omission  of  the  trustees  to  collect  the 
excess  from  the  tenant  for  life  is  no  bar  to  relief  against  the  remain- 
derman for  the  principal  of  the  excess,    lb, 

4.  A  court  of  equity  has  jurisdiction  of  a  bill  filed  to  restrain  the 
further  drawing  of  a  lottery,  under  color  of  an  Act  of  the  General 
Assembly  authorizing  a  lottery  for  raising  a  certain  sum  of  money, 
upon  the  alleged  ground  that  certain  pre-requisites  to  the  exercise 
of  such  authority,  prescribed  by  the  act,  have  not  been  complied 
with,  and  also  that  the  authority  granted  has  been  exhausted  by 
the  drawing  of  lottery  schemes  competent  to  raise  the  required  sum- 
Such  irregular  or  excessive  drawings  is  a  breach  of  the  trust  con. 
fided  by  the  act,  and  as  such  is  remediable  in  equity.  The  Court 
has  also  jurisdiction  for  the  purpose  of  discovery,  in  order  to  as- 
certain whether  the  authority  granted  has  been  exhausted.  State 
V.  Maury f  et  al,^  141. 

5 .  By  an  Act  of  the  General  Assembly  certain  trustees  were 
authorized  to  appoint  a  manager  or  managers,to  institute, carry  on 
and  draw  a  lottery  for  raising  a  sum  not  exceeding  $25,000,  to  be 
applied  to  certain  public  objects ;  the  manager  or  managers  to  give 
bond  to  the  State  with  surety  to  be  approved  by  a  Judge,  condi- 
tioned for  a  faithful  performance  of  duty  in  the  sale  of  tickets  and 
drawing  of  the  lottery,  and  in  paying  over  to  the  trustees,  or  their 
successors,  the  net  proceeds  thereof.  All  expenses  were  by  the  act 
directed  to  be  paid  out  of  the  proceeds  of  the  lottery,  and  the  net 
proceeds  to  be  paid  over  to  the  trustees,  to  be  by  them  applied  to 
the  purposes  of  the  act.  A  bill  was  filed,  alleging  that  the  trustees 
had  exceeded  their  authority  under  the  act  by  undertaking  to  en- 
ter into  a  contract  to  grant  to  certain  managers,appointed  by  them, 
the  privilege  of  drawing  a  lottery  for  a  term  of  years,  in  considera- 
tion of  an  annual  sum,  to  be  paid  to  the  trustees  for  the  purposes 
of  the  act ;  also  alleging  that  the  managers  appointed  had  failed  to 
give  bond  in  conformity  with  the  provisions  of  the  act ;  also  alleg- 
ing that  the  managers  had  exhausted  their  authority  under  the  act 
by  drawing  more  than  the  sum  required. — Heldy  that  upon  such  a 
bill  a  court  of  equity  has  jurisdiction  to  restrain  the  further  draw- 
ing of  the  lottery.     lb, 

6.  Indictment  under  the  general  act  against  the  illegal  drawing 
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of  lotteries  is  not  an  adequate  remedy,  such  as  to  oust  the  jurisdic- 
tion of  a  court  of  equity — an  indictment  being  punitive  only  and 
not  preventive.     lb, 

7.  The  drawings  being  made  under  a  license  granted, and  being 
invalid  for  irregularity  only,  neither  an  indictment  nor  a  writ  of 
quo  warranto  would  lie.  Adequate  relief  can  be  had  only  in  a 
court  of  equity.     Jb, 

8.  Equity,  having  jurisdiction  to  restrain  waste,  will  decree  an 
account  and  satisfaction  for  the  waste  committed.  Fleming,  Trus- 
tee, V.  Collins,  AdnCr,  230. 

9.  An  equitable  interest  vests  in  the  beneficiaries  of  a  charitable 
use,  from  the  time  of  their  appointment  or  selection,  such  as  enti- 
tles them  to  enforce  their  equitable  rights.    State  v.  Griffith,  392. 

10.  The  jurisdiction  of  the  Court  of  Chancery  in  this  State  to 
protect  and  enforce  charitable  uses,  considered  at  large  and  sus- 
tained,   lb, 

m 

1 1 .  Such  jurisdiction,  in  England,  existed  in  the  Court  of  Chan- 
cery prior  to  the  Statute  of  43  Elizabeth, and  is  not  founded  on  that 
Statute,     lb, 

12.  The  jurisdiction  of  the  Court  of  Chancery  to  enforce  such 
charitable  uses  as  were  void  or  defective  at  common  law  was  not 
derived  from  the  Statute  of  43  Elizabeth,  but  existed  prior  to  and 
independently  of  that  Statute.    Griffith  v.  State,  {Appendix)  421. 

13.  The  jurisdiction  over  charitable  uses  exercised  by  the  English 
Court  of  Chancery  is  by  the  constitution  and  laws  of  this  State, 
vested  in  its  Court  of  Chancery.     lb, 

LACHES. 

1.  Delay  in  the  final  settlement  of  testamentary  accounts  is  not 
laches,  if  caused  hy  lis  pendens,     Colwell,  adm*r,,v.  Miles,  no. 

2.  The  complainant  and  the  defendant,  A.  entered  into  a  parol 
contract  for  an  exchange  of  lands — the  complainant  agreeing  to 
convey  a  tract  of  woodland  and  pay  $300.00  in  cash — the  defendant, 
A.  agreeing  to  convey,  together  with  his  wife,  a  tract  of  marsh, 
the  title  of  which  was  held  by  his  wife.  Possession  was  mutually 
delivered.  It  was  agreed  that  the  parties  should  meet  at  the  house 
of  G.  F.  to  execute  conveyances ;  but  such  meeting  was  delayed 
and  never  took  place.  The  defendant,  A.  cut  off  the  timber  from 
the  woodland  delivered  into  his  possession  under  the  contract. 
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Afterward  the  defendant,  A.,  without  any  tender  of  performance 
on  his  part,  or  demand  upon  the  complainant  for  the  execu- 
tion of  the  contract,  sold  and  conveyed  the  marsh  to  the  defendant, 
I. — On  bill  filed  by  the  complainant  for  a  specific  performance, — 
heid^  that  the  defendant,  A.  was  not  entitled  to  abandon  the  con- 
tract and  to  re-sell  the  marsh,  without  first  tendering  to  the  com- 
plainant a  deed  for  the  marsh  and  demanding  performance  on  his 
part ;  that,  under  the  circumstances,  the  complainant  was  not  in 
laches.     Burton  v.  Adkins^  ct  al.<,  125. 

3.  A  purchaser  under  a  contract  for-  the  sale  of  land  accepted  a 
deed  and  entered  into  possession  in  December,  1854,  soon  after 
which  he  discovered  that  the  land  had  been  sold,  before  tht  con- 
veyance to  him,  for  unpaid  taxes ;  but  he  continued  in  possession 
until  1858,  when,  without  eviction,  he  abandoned  it. — Held^  that 
after  so  long  delay  he  was  not  entitled  to  wholly  rescind  the  con- 
tract ;  but  hdd  alsoy  that  a  portion  of  the  purchase  money  re- 
maining unpaid,  a  court  of  equity  will  restrain  the  collection  of  it 
until  a  good  title  be  made.   Houston^  et  al. ,  Hurley's  AdnCrs, ,  247. 

4.  The  omission  of  a  collector  of  public  revenue  to  remove  a 
deputy  collector  after  knowledge  of  default  by  the  latter,  docs  not 
discharge  the  sureties  of  the  deputy  collector.   Pickering  v.  Day^ 

See  Lapse  of  Time. 

Specific  Performance,  i,  2,  3. 

LAPSE  OF  TIME. 

1.  A  legacy  charged  upon  land  and  payable  by  the  devisee  of 
the  land  is  a  trust,  falling  within  the  exclusive  jurisdiction  of 
courts  of  equity,  and  as  such  is  not  subject  to  the  equitable  de- 
fence of  lapse  of  time,  by  analogy  to  the  Statute  of  Limitations ; 
otherwise,  of  a  legacy  payable  by  the  executor  or  administrator 
out  of  the  personal  estate,  and  which  is  recoverable  both  at  law 
and  in  equity.     Cartmell^  AdnCr.y  v.  Per  kins ,  102. 

2.  The  mere  omission  of  a  husband  to  reduce  his  wife's  chose  in 
action  into  his  possession,  for  a  lapse  of  time  ordinarily  sufficient 
to  raise  a  presumption  of  payment,  does  not  raise  such  presump- 
tion, so  as  to  bar  the  wife's  right,  by  survivorship,  to  recover  such 
chose  in  action  aftef  the  husband's  death.     lb, 

3.  Lapse  of  time  does  not  bar  a  direct  trust  as  between  the  trus- 
.  tee  and  cestui,  que  trust ;  otherwise,  as  to  constructive  trusts,   lb. 
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4.  Where  a  testator  ditrided  bis  real  estate  into  eight  portions 
and  charged  each  of  them  with  its  excess  in  value  over  one  eighth 
part  of  his  estate, — He/d,  that  lapse  of  time  in  collecting  the  ex- 
cess is  no  bar,  the  trustees  who  were  to  pay  and  the  executors  who 
were  to  receive  being  the  same  persons.  Colwelly  AdmW^  v. 
MiUs^  no. 

See  Laches. 

LEGACY  AND  LEGATEE. 

1.  Rill  against  one  charging  him  as  executor  for  payment  of  a 
legacy,  will  not  authorize  a  decree  against  him  personally,  as  drvi- 
see  of  land  charged  with  the  legacy.  Cloudy  AdnCr;^,  Whiteptan^ 
Ex'r,  23. 

2.  The  prayer  for  general  relief  does  not  sustain  such  a  decree.  Id, 

3.  A  bequest  of  personal  property  to  the  wife,  with  a  devise  that 
the  real  estate  shall  be  sold  and  a  fee  simple  title  or  titles  convey- 
ed, being  of  equal  "  tenor"  with  those  by  which  the  testator  held 
the  same,  is  not  such  a  devise  as  will  defeat  the  widow's  claim  of 
dower, or  put  her  to  an  election.  Kinsey^  et  al,,  v.  Woodward^  92. 

4.  A  legacy  charged  upon  land  was  bequeathed  to  a  married 
woman,  subject  to  the  deduction  of  a  book  account  held  by  the 
testator  against  her.  The  testator  held  a  note  of  the  legatee's 
husband,  but  no  reference  to  this  note  was  made  in  the  bequest. 
The  husband  also  became  indebted  to  the  executor  of  the  testa- 
tor for  goods  purchased  at  a  vendue  of  the  personal  estate.  The 
husband  died  before  the  wife,  without  having  reduced  the  legacy 
into  his  possession  and  without  any  settlement  with  the  executor 
touching  the  same  or  his  own  indebtedness  to  the  estate  of  the 
testator. — Held,  that  on  a  bill  filed  by  the  admiristrator  of  the 
wife  (who  had  survived  her  husband  and  died)  to  recover  the 
legacy  from  the  devisee  of  the  land  charged,  the  husband's  indebt- 
edness to  the  estate  of  the  testator  could  not  be  treated  as  pay- 
ment of  the  legacy.     Cartmell^  AdnCr^  v.  Perkins^  102. 

5.  A  legacy  charged  upon  land,  and  payable  by  the  devisee  of 
the  land,  is  a  trust,  falling  within  the  exclusive  jurisdiction  of 
courts  of  equity,  and  as  such  is  not  subject  to  the  equitable  defence 
pf  lapse  of  time,  by  analogy  to  the  Statute  of  Limitations ;  other- 
wisCi  of  a  legacy  payable  by  the  executor  or  administrator  out  of 
the  personal  estate,  and  which  is  recoverable  both  at  law  and  in 
equity.     /3. 

66 
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6.  A  legacy^  preseatly  payable,  cannot  be  set  off  in  equity 
against  a  debt  of  the  legatee  to  the  estate^  not  yet  due.  Hayes, 
AdnCry,  Hayes ^  191. 

7.  Equity  will  not  interfere  to  restrain  the  recovery  at  law  of  a 
legacy,  on  the  ground  that  the  legatee  is  indebted  in  a  bond  to  the 
testator  payable  at  a  future  day.     lb, 

8.  Equity  will  not  interfere  to  restrain  the  legatee  from  an  action 
at  law  for  the  legacy,  on  the  ground  that  he  is  in  contempt  for 
not  performing  a  decree  made  in  another  suit  for  the  execution  of 
a  new  bond,  in  lieu  of  the  original  one  given  to  the  testator  and 
since  lost.     lb* 

9.  A  decree  against  the  legatee  for  costs  in  the  suit  to  enforce 
the  execution  of  a  new  bond,  is  no^ound  for  an  injunction  to  re- 
strain an  action  at  law  for  the  legacy,  since  such  costs  could  be  set 
off  in  the  action  at  law.     lb. 

ID.  Bequest  of  a  part  of  the  sum  due  upon  an  obligation  to  the 
testator, — held  t6  be  a  specific  legacy ;  and  that,  upon  the  insolvency 
of  the  debtor,  the  legatees  are  not  entitled,  in  equity,  to  have 
the  legacy  paid  out  of  the  general  assets.  Titus ^  Ej^r,  v.  McLan- 
ahattf  et  aL,  200. 

II.  Executors  gave  a  bond  for  payment  of  a  legacy,  subject  to 
an  agreement  that  any  legal  and  proper  abatement  from  the  legacy, 
if  ascertained  before  the  bond  became  due  and  payable,  should  be 
credited ;  otherwise,  that  the  bond  should  be  absolute.  Upon  a 
failure  to  ascertain  the  amount  to  be  abated  from  the  legacy,  be- 
fore the  bond  became  due  and  payable,— ^^/(/,  that  the  failure  being 
through  default  of  the  executors  a  court  of  equity  will  not  extend 
the  time  for  ascertaining  the  abatement.  Kersey,  et  aL,  v.  Bailey , 
etal.j  328. 

See  Will. 

LIEN. 

1.  Equity  will  recognize  and  give  effect  to  a  judicial  preference 
at  law  by  judgment  or  execution ;  but  such  judicial  preference 
arises,  not  out  of  the  speed  of  the  parties  in  pressing  their  claims  at 
law,  but  out  of  their  having  obtained  a  prior  lethal  lien  upon  the 
property  in  controversy.     Newell  v.  Morgan,  20. 

2.  The  proceeds  of  lands  sold  under  a  mortgage  are  applicable  only 
to  liens  and  incumbrances  against  the  mortgagor,  and  not  to  lietis 
paramount  to  his  title.   Reybold,  etaL,  v.  Herdman,  Sheriff  et «/., 

34. 
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LIQUIDATED  DAMAGES. 

A  vendor  of  certain  store  goods  agreed  to  take  them  back,  if 
unsold  within  one  year,  or  to  make  good  the  loss  upon  a  re-sale. 
His  bond  for  $700.00  given  subject  to  a  written  defeasance  declaring 
it  to  be  for  the  "  security  and  safety  of  a  forfeiture  to  the  same 
amount,  which  the  vendor  stood  bound  for  in  an  agreement  for  the 
purchase,  &c.," — held  not  to  have  been  given  for  stipulated  damages 
but  as  a  security  for  loss  actually  sustained  by  vendor's  refusal  to 
take  the  goods  back.     Jester  v.  Murphy  171. 

LIS  PENDENS. 

DeUy  in  the  final  settlement  of  testamentary  accounts  is  not 
laches,  if  caused  by  Hs  pendens.     Colwell,  Adm^r^  v.  Miles^  1 10. 

LOTTERY. 

1.  A  court  of  equity  has  jurisdiction  of  a  bill  filed  to  restrain 
the  further  drawing  of  a  lottery,  under  color  of  an  Act  of  the  Gen- 
eral Assembly  authorizing  a  lottery  for  raising  a  certain  sum  of 
money,  upon  the  alleged  ground  that  certain  pre-requisites  to  the 
exercise  of  such  authority,  prescribed  by  the  act,  have  not  been 
complied  with,  and  also  that  the  authority  granted  has  been  ex- 
hausted by  the  drawing  of  lottery  schemes  competent  to  raise  the 
required  sum.  Such  irregular  or  excessive  drawings  is  a  breach  of 
the  trust  confided  by  the  act,  and  as  such  is  remediable  in  equity. 
The  Court  has  also  jurisdiction  for  the  purpose  of  discovery,  in 
order  to  ascertain  whether  the  authority  granted  has  been  exhausted. 
State  V.  Maury ^  ^/a/.,  141.       . 

2.  By  an  Act  of  the  General  Assembly  certain  trustees  were 
authorized  to  appoint  a  manager  or  managers,  to  in.<ttitute,  carry 
on  and  draw  a  lottery  for  raising  a  sum  not  exceeding  $25,000,  to 
be  applied  to  certain  public  objects ;  the  manager  or  managers  to 
give  bond  to  the  State, with  surety  to  be  approved  by  a  Judge,  con- 
ditioned for  a  faithful  performance  of  duty  in  the  sale  of  tickets 
and  drawing  of  the  lottery,  and  in  paying  over  to  the  trustees,  or 
their  successors,  the  net  proceeds  thereof.  All  expenses  were  by 
the  act  directed  to  be  paid  out  of  the  proceeds  of  the  lottery,  and 
the  net  proceeds  to  be  paid  over  to  the  trustees,  to  be  by  them  ap- 
plied to  the  purposes  of  the  act.  The  bill  was  filed,  alleging  that 
the  trustees  had  exceeded  their  authority  under  the  act,  by  under- 
taking to  enter  into  a  contract  to  grant  to  certain  managers,  ap- 
pointed by  them,  the  privilege  of  drawing  a  lottery  for  a  term  of 
years,  in  consideration  of  an  annual  sum,  to  be  paid  to  the  trus- 
tees for  the  purposes  of  the  act ;  also  alleging  that  the  managers 
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appointed  had  failed  to  give  bond  in  conformity  with  the  provisions 
of  the  act ;  also  alleging  that  the  managers  had  exhausted  their 
authority  under  the  act  by  drawing  more  than  the  sum  required. — 
Held,  that  upon  such  a  bill  a  court  of  equity  has  jurisdiction  to 
restrain  the  further  drawing  of  the  lottery.    lb. 

3.  Indictment  under  the  general  act  against  the  illegal  drawing 
of  lotteries  is  not  an  adequate  remedy,  such  as  to  oust  the  jurisdic- 
tion of  a  court  of  equity — an  indictment  being  punifhre  only  and 
not  preventive.    IS. 

4.  The  drawings  being  made  under  a  license  granted^  and  being 
invalid  lor  irregularity  only,  neither  an  indictment  nor  a  writ  of 
^ui^  warranto  would  lie.  Adequate  relief  can  be  had  only  in  a 
court  of  equity.    lb, 

LUNACY. 

See  WrSANltT. 
MARRIAGE— MARRIED  WOMAN. 

See  Husband  akd  Wiys. 
MARRIAGE  SETTLEMENT. 

See  Husband  and  Wife,  i,  i,  7,  Z^  9. 

MARSHALING  ASSETS. 

1.  A  debtor,  being  a  member  of  an  insolvent  partnership,  con- 
veyed his  separate  real  estate  in  satisfaction  of  a  debt  due  to  a 

.  separate  creditor.  The  real  estate  exceeded  in  value,  to  a  con- 
siderable amount,  the  debt  for  the  satisfaction  of  which  it  was  con- 
veyed.— Heldf  that  the  other  creditors  had  an  interest  in  the  ex- 
cess, and  that  in  equity  the  property  conveyed  would  be  held  as  a 
security,  first  for  the  debt  due  to  the  grantee,  and,  as  to  the  ex- 
cess of  value,  for  other  debts.    Bailey  etal.,  v.  Kennedy^  et  al.,12, 

2.  The  real  estate  conveyed  being  the  separate  property  of  the 
co-partner  the  excess  of  value  was  bound,  first,  for  his  separate 
debts,  and  only  after  satisfying  these  was  it  applicable  to  the  debts 
of  the  partnership,     /b, 

3.  A  deficiency  of  per83nal  estate  to  pay  the  debts  of  a  dece- 
dent having  been  made  up  by  devisees  of  the  residuary  real  estate, 
relief  granted  by  marshaling  assets.     Grose  v.  JlfcM$UUn*s£x'rs, 
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MARSHALING  SECURITIES. 

1.  The  assignee  of  certain  mortgages,  having  a  collateral  se- 
curity for  money  advanced  upon  the  mortgages,  was  required,  for 
the  benefit  of  junior  creditors  against  the  mortgaged  property, 
first  to  exhaust  his  remedy  upon  the  collateral  security.  Lo^aH 
eiaL^  v.  Brick  etaLy  206. 

2.  A  creditor  having  the  security  of  two  funds  out  of  which  he 
can  satisfy  his  debt,  upon  one  of  which  only  another  creditor  has 
a  junior  lien,  will  be  compelled  in  equity  to  resort  first  to  the  fund 
which  the  junior  creditor  cannot  reach.    lb. 

MISTAKE. 

Mistake,  to  avoid  an  agreement,  must  be  a  mistake,  not  of  law 
but  of  fact  \  and  it  must  be  a  plain  mistake,  clearly  made  out  by 
satisfactory  proof— not  resting  upon  evidence  loose,  equivocal  or 
contradictory.     Pickering  v.  Day,  333. 

MORTGAGE. 

1.  The  proceeds  of  lands  sold  under  a  mortgage  are  applicable . 
only  to  liens  and  incumbrances  against  the  mortgagor,  and  not  to 
liens  paramount  to  his  title.     Reybold  it  aL^  v.  Herdman,  Sheriffs 
etal.^  34. 

2.  The  grantor  in  a  deed  conveying  a  lot  of  land  to  R.,  executed 
a  bond  of  indemnity  to  R.,  against  a  mortgage  of  the  same  lot  to 
T. — ^also  against  certain  paramount  liens  affecting  the  land.  .  The 
bond  of  indemnity  was  accompanied  by  a  mortgage  to  R.  of  other 
lands,  also  covered  by  the  mortgage  to  T.  The  lot  conveyed  to 
R.,  and  also  the  other  lands  embraced  in  the  mortgage  of  indem- 
nity to  him,  were  all  sold  by  the  sheriff  under  the  mortgage  to  T. 
Heldy  that  R.  was  entitled,  in  equity,  to  be  indemnified  for  the 
loss  of  the  lot,  out  of  tly  proceeds  of  the  other  lands  mortgaged  to 
him  for  an  indemnity; — that  he  had  not,  under  the  indemnity 
bond  accompanying  the  mortgage,  a  sufficient  remedy  at  law  to 
bar  relief  in  equity.    lb, 

3.  A  sale  of  land  in  execution  of  a  judgment  on  a  bond  accom- 
panying  a  mortgage — the  sale  being  for  a  part  only  of  the  debt 
secured  by  the  bond  and  mortgage — does  not  discharge  the  mort- 
gage as  a  security  for  the  residue  of  the  debt  Schock  v.  Lesley^ 
304. 

4.  C.  S.  having  purchased  from  A.  V.  L.  a  farm,  assigned  to 
him,  as  the  consideration  therefor,  a  bond  and  mortgage  for  $4500^ 
executed  by  J.  F.  payable  in  nine  ansual  installments,  of  $300 
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each.  At  the  same  time,  C.  S.  gave  to  A.  V.  L  his  own  bond 
and  mortgage  for  $1500,  made  payable  in  three  installments  of 
$500  each,  to  correspond  with  the  first  three  installments  of  the 
assigned  mortgage,  and  took  from  A.  V.  L.  a  power  of  attorney, 
authorizing  him  **  to  collect  "  the  first  three  installments  of  the 
assigned  bond  and  mortgage,  as  an  indemnity  against  his  own 
bond  and  mortgage : — //d/d  fAat, 

(i.;  Upon  the  true  construction  of  the  agreement  of  the 
parties  and  of  the  power  of  attorney,  C.  S.  was  authorized  to 
collect  the  first  three  installments  of  the  assigned  bond  and 
mortgage  by  execution  of  a  judgment  entered  on  the  bond, 
and  not  alone  by  voluntary  payments  from  the  debtor. 

(2.)  Independently  of  express  agreement  and  on  principles 
of  general  equity,  C.  S.  being  a  surety  for  the  first  three  in- 
stallments, was  entitled,  to  the  extent  of  payments  which  had 
been  made  by  him,  to  the  benefit  of  all  securities  in  A.  V. 
L's.  hands.     Id. 

MORTMAIN. 

1.  Prior  to  the  English  Statute  of  9  Geo.  II,  charitable  uses  in 
England  were  subject  to  no  restriction.     Stafe  v.  Griffith^  392.     ^ 

2.  The  English  mortmain  acts  did  not  extend  to  the  British 
colonies.    lb, 

3.  The  Delaware  Statute  of  17  Geo.  II,  for  the  relief  of  religious 
societies,  &c.,  considered;  its  history  and  objects.  The  prohibi- 
tions in  this  statute  against  testamentary  gifts  of  real  estate  to  re- 
ligious societies  do  not  affect  charitable  uses  generally.    lb. 

4.  The  English  Statute  of  Mortmain  of  9  George  II  is  not  in 
force  in  this  State.     Griffith  v.  Siaief  [Appendix)  421. 

5.  The  third  section  of  the  Statute  of  this  State  which  prohibits 
devises  of  lands  to  religious  societies,  except  in  the  mode  therein 
prescribed,  does  not  apply  to  devises  to  charitable  uses  generally. 
lb. 

NEGLIGENCE. 

1.  Mere  negligence  of  a  trustee,  as  well  as  his  active  default, 
may  be  a  breach  of  trust.   Richards,  Trustee  v.  Seal,  AdnCr.  266. 

2.  Ignorance  of  the  act  or  default  of  a  co-trustee  is  no  excuse,  if 
that  ignorance  results  from  neglect.     lb. 
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NOTICE. 


Upon  a  bill  filed  against  a  trustee,  charging  mal-administration 
of  the  trust  and  threats  of  acts  which,  if  committed,  would  cause 
irremediable  injury,  a  receiver  was  appointed  and  an  injunction  or- 
dered, on  motion,  without  previous  notice  to  the  trustee.  Davis 
V.  Browne t  i88. 


OFFICE. 


See  Bond,  17,  18,  19,  20. 


OFFICIAL  BOND. 


See  Bond,  17,  18,  19,  20. 

ONUS  PROBANDI. 

Sec  Evidence  V. 

ORPHANS  COURT. 

An  injunction  will  not  be  granted  to  restrain  a  party,  holding  the 
legal  title  to  an  undivided  share  of  intestate  real  estate,  from  exer- 
cising the  right,  attaching  to  such  share,  of  accepting  the  intestate 
real  estate  in  the  Orphans  Court.     Kinney  v.  Redden,  et  al.^  44. 

PARTIES. 

1.  Parties  cla;ming  separate  and  distinct  interests  in  the  subject 
matter  of  the  suit  cannot  be  joined  as  complainants  in  the  same 
bilL  Bur,  in  such  case,  if  one  only  be  entitled  to  relief,  the  Court 
may  grant  leave  to  amend  the  bill  by  striking  out  the  name  of  the 
complainant  who  is  not  entitled  to  relief.  Reyboldet  al,  v.  Herd- 
man,  Sheriff,  etaL,  34. 

2.  Where  a  testator,  domiciled  in  Pennsylvania,  divided  his  real 
estate  into  eight  portions  and  charged  each  of  them  with  its  excess 
in  value  over  one  eighth  part  of  his  estate, — Held,  on  a  bill  filed  to 
charge  the.  lands  in  Delaware  with  the  excess,  that  the  persons 
beneficially  interested  in  the  excess  are  not  necessary  parties.  Col- 
well,  Adm^rw,  Miles,  no. 

3.  In  a  suit  to  enforce  a  constructive  trust  of  a  note  taken  by  an 
administrator  for  a  debt  due  his  decedent,  the  suit  being  instituted 
after  the  administrator's  death,  the  maker  of  the  note,  by  whom  it 
has  been  paid,  is  not  a  necessary  party.  Neither  are  the  heirs  or 
devisees  of  the  decedent.  The  fund  belongs  to  the  administrator 
of  the  decedent.     Barwick,  AdnCr  v.   White,  Adm'Xj  et  aL,  284. 
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PARTITION. 

Where  a  testator,  domiciled  in  Pennsylvania,  divided  his  real 
late  into  eight  portions  and  charged  each  of  them  with  its  excess 
in  value  over  one  eighth  part  of  his  estate. — Heldy  that  the  charge 
of  the  excess,  being  upon  an  undivided  share  of  certain  lands,  is 
not  discharged  by  proceedings  for  partition,  under  which  the  real 
estate  comes  to  be  held  in  possession  by  the  devisee  in  severalty. 
Colwell^  AdnCr  s.  Milesy  iia 

PARTNERS  AND  PARTNERSHIP. 

1.  A  debtor,  being  a  member  of  an  insolvent  partnership,  con- 
veyed his  separate  real  estate  m  satisfaction  of  a  debt  due  to  a 
separate  creditor.  The  real  estate  exceeded  in  value,  to  a  consid- 
erable amount,  the  debt  for  the  satisfaction  of  which  it  was  con- 
veyed.— Heldy  that  the  other  creditors  had  an  interest  in  the  excess, 
and  that  in  equity  the  property  conveyed  would  he  held  as  a  secur- 
ity, first  for  the  debt  due  to  the  grantee,  and,  as  to  to  the  excess  of 
value,  for  other  debts.     Bailey^  ei  al.  v.  Kewudy^  etaL,  12. 

2.  The  real  estate  conveyed  being  the  separate  property  of  the 
co-partner,  the  excess  of  value  was  bound,  first,  for  his  separate 
debts,  and  only  after  satisfying  these  was  it  applicable  to  the  debts 
of  the  partnership.     lb. 

PAYMENT. 

1.  A  legacy  charged  upon  land  was  bequeathed  to  a  married 
woman,  subject  to  the  deduction  of  a  book  account  held  by  the 
testator  againbt  her.  The  testator  held  a  note  of  the  legatee's 
husband,  but  no  reference  to  this  note  was  made  in  the  bequest. 
The  husband  also  became  indebted  to  the  executor  of  the  testator 
for  goods  purchased  at  a  vendue  of  the  personal  estate.  The  hus- 
band died  before  the  wife,  without  having  reduced  the  legacy  into 
his  possession  and  without  any  settlement  with  the  executor  touch- 
ing the  same  or  his  own  indebtedness  to  the  estate  of  the  testator. 
Heidf  that  on  a  bill  filed  by  the  administrator  of  the  wife  (who  had 
survived  her  husband  and  died)  to  recover  the  lega(^  from  the  de- 
visee of  the  land  charged,  the  husband's  indebtedness  to  the  estate 
of  the  testator  could  not  be  treated  as  payment  of  the  legacy. 
Cartmelly  Adm'r  v.  Perkins^  102. 

2.  An  ante-nuptial  contract  not  having  been  recorded, — heldy 
that  payment  by  a  debtor  to  the  wife  dum  sola  would  protect  him 
against  any  future  claim  by  the  trustee  under  the  contract,  who 
had  not  interfered  to  prevent  the  collection  of  the  debt  by  the  bus- 
band.     Hill  V.  Carman,  et  aL,  273. 
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PAYMENT—C£?«/i«j/if^. 

3*  A  sale  of  land^  in  execution  of  a  judgment  on  a  bond  accom- 
panying a  mortgage — the  sale  being  for  a  part  only  of  the  debt 
secured  by  the  bond  and  mortgage— does  not  discharge  the  mort- 
gage as  a  security  for  the  residue  of  the  debt.  Schock  v.  Lesley, y>^. 

PERPETUITY. 

1.  Charitable  uses  are  not  within  the  rule  of  law  against  per- 
petuities.   State  V.  Griffith,  392. 

2.  A  devise  of  real  estate,  with  a  direction  that  the  same  be  not 
sold  but  rented — ''  the  proceeds  arising  from  such  rents"  to  be  ap- 
plied to  certain  charitable  uses — held,  Inot  to  be  within  the  law 
against  perpetuities.    lb. 

3.  The  rule  of  law  against  perpetuities  b  not  applicable  to  trusts 
for  charity.     Griffith  v.  State,  (Appendix)  421. 

PLEADING— See  Decree,  i,  2,  3. 

POWER. 

1.  A  devise  to  certain  charitable  uses  of  a  fund,  to  be  distributed 
"by  agents,  to  be  appointed  by  the  Orphans  Court  or  the  Levy 
Court  of  Kent  County,  as  may  be  deemed  most  proper,"  is  not 
void  for  uncertainty  as  to  which  one  of  the  two  Courts  shall  appoint 
the  agents.  Either  Court  may  exercise  the  power  of  appointment. 
If  both  refuse,  this  Court  will  appoint.  So,  were  the  power  of  ap- 
pointment void  for  uncertainty,  this  Court  would  have  power  to 
create  the  necessary  agency.    State  v.  Griffith,  392. 

2.  Where  a  power  of  appointment  is  vested  in  one  of  two  per- 
.  sons  or  bodies,  either  may  exercise  it ;  and  the  one  first  exercising 

it  does  so  to  the  exclusion  of  the  other.     Griffith  v.  State,  (Ap- 
pendix) 421. 

POWER  OF  ATTORNEY. 

C.  S.  having  purchased  from  A.  V.  L.  a  farm,  assigned  to  him 
as  the  consideration  therefor,  a  bond  and  mortgage  for  $4500,  exe- 
cuted by  J.  F.  payable  in  nine  annual  installments,  of  $5^  each. 
At  the  same  time,  C.S.  gave  to  A.  V.  L.  his  own  bond  and  mort- 
gage for  $1500,  made  payable  in  three  installments  of  $500  each, 
to  correspond  with  the  first  three  installments  of  the  assigned 
^  mortgage,  and  took  from  A.  V.  L.  a  power  of  attorney,  authorizing 
him  ''  to  collect"  the  first  three  installments  of  the  assigned  bond 
and  mortgage,  as  an  indemnity  against  his  own  bond  and  mort- 
gage : — Held  that, 
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POWER  OF  ATTOKliEY —Continued. 

( 1 )  Upon  the  true  construction  of  the  agreement  of  the  par* 
ties  and  of  the  power  of  attorney, C.  S.  was  authorized  to  collect 
the  first  three  installments  of  the  assigned  bond  and  mortgage 
by  execution  of  a  judgment  entered  on  the  bond,  and  not 
alone  by  voluntary  payments  from  the  debtor. 

(2)  Independently  of  express  agreement  and  on  principles 
of  general  equity,  C.  S.  being  a  surety  for  the  first  three  in* 
stallments,  was  entitled,  to  the  extent  of  payments  which  had 
been  made  by  him,  to  the  benefit  of  all  securities  in  A.  V.  L.'s 
hands.    ScJkiffM  v.  fMU/y  304. 

PRACTICE.    ^ 

I.  Attachment  for  Contempt. 

Breach  of  an  injunction  against  the  further  drawing  of  a  lottery 
punished,  under  the  circumstances,  by  imprisonment  two  weeks 
and  until  the  drawings  should  cease.    State  v.  Eddy,  269. 

II.  Bills  of  review. 

Practice  as  to  rehearings  and  bills  of  review.  Cockran  v.  Confer^ 
AdmWf  27. 

IIL  Decree. 

1.  The  relief  granted  in  equity  must  be  according  to  the  case 
made  by  the  bill.     Cloud,  Adm^r  v.   Wkiteman^  Ex*r,  23. 

2.  A  final  decree,  entered  upon  the  recol'd  and  signed  by  the 
Chancellor,  dismissing  the  bill,  and  not  directed  to  be  without 
prejudice,  is  a  bar  to  another  bill  filed  between  the  same  parties 
for  the  same  subject  matter.     Cockran  v.  Conner,  Adm^r,  27. 

IV.  Interrogatories. 

After  argument  of  a  cause  at  the  final  hearing,  leave  granted, 
under  the  circumstances,  to  exhibit  interrogatories  to  take  ad- 
ditional testimony  and  for  a  fiirther  hearing.    Southard  ▼.  Price, 

233- 

V.  injunction. 

An  injunction,  granted  on  petition,  being  dissolved  for  want  of 
a  bill  filed  at  the  ensuing  term,  an  action  at  law  was  brought  on 
the  injuction  bond,  and  judgment  taken  subject  to  an  agreement 
of  counsel  that  it  should  await  the  result  of  the  chancery  suit, 'a 
bill  then  having  been  filed.  Upon  a  final  decree  sustaining  the 
bill,  further  proceeding  under  the  judgment  on  the  injunction 
bond  was  restrained.     Robinson  v.  Burton,  314. 
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PRACTICE— G?«//««^^. 

VI.  Issue* 

The  Chancellor  will  not,  upon  application,  order  issues  for  trial 
by  a  jury  respecting  facts  not  material  in  his  judgment,  to  a  de- 
cree in  the  cause.     Comly  v.  Waters^  et  aL,  72. 

VII.  Parties. 

1.  Parties  claiming  separate  and  distinct  interests  in  the  sub- 
ject matter  of  the  suit  cannot  be  joined  as  complainants  in  the 
same  bill.  But,  in  such  case,  if  only  one  be  entitled  to  relief,  the 
Court  may  grant  leave  to  amend  the  bill  by  striking  out  the  name 
of  the  complainant  who  is  not  entitled  to  relief.  Reybold,  et  al,y 
V.  Herdman^  Sheriff  et  al,^  34. 

2.  Where  a  testator,  domiciled  in  Pennsylvania,  divided  his 
real  estate  into  eight  portions  and  charged  each  of  them  with  its 
excess  in  value  over  one  eighth  part  of  his  estate, — Heldy  on  a 
bill  filed  to  ch  arge  the  lands  in  Delaware  with  the  excess,  that 
the  persons  beneficially  interested  in  the  excess  are  not  necessary 
parties.     Colwell^  Adrn'r^  v.  Miles ,  no. 

3.  In  a  suit  to  enforce  a  constructive  trust  of  a  note  taken  by  an 
administrator  for  a  debt  due  his  decedent,  the  suit  being  instituted 
after  the  administrator's  death,  the  maker  of  the  note,  by  whom 
it  has  been  paid,  is  not  a  necessary  party.  Neither  are  the  heirs 
or  devisees  of  the  decedent.  The  fund  belongs  to  the  administra- 
tor of  the  decedent.  Barwick^  AdrnV^w,  White,  AdnCx^et  al,^  284. 

VIII.  Receiver. 

Upon  a  bill  filed  against  a  trustee,  charging  mal-administra- 
tion  of  the  trust  and  threats  of  acts  which,  if  committed,  would 
cause  irremediable  injury,  a  receiver  was  appointed  and  an  in- 
junction ordered,  on  motion,  without  previous  notice  to  the  trus- 
tee.    Davis  y,  Btowney  188. 

IX.  Rehearing i 

Practice  as  to  rehearings.     Cochran  v.  Couper,  AdnCr.^  27. 

PREFERENCE. 

1.  The  oldest  judgment  creditor  at  law,  having  obtained  a  de- 
cree in  equity  setting  aside  a  fraudulent  conveyance  to  the  debtor's 
children  of  land  purchased  by  him  prior  to  the  recovery  of  the 
judgment,  is  not  entitled  to  a  preference  in  equity  in  the  distribu- 
tion of  the  proceeds  of  the  land  sold  under  a  decree.  In  such 
case  the  equitable  doctrine  of  distributing  assets  among  creditors 
/an /ajxiv  applies.     Newell  v,  Morgan,  20. 
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P  R  EFEKENCE-'Con/iHued. 

2.  Equity  will  recognize  and  give  effect  to  a  judicial  preference 
at  law  by  judgment  or  execution;  but  such  judicial  preference 
arises,  not  out  of  the  speed  of  the  parties  in  pressing  their  claims 
at  law  but  out  of  their  having  obtained  sl  prior  legal  lien  upon  the 
property  in  controversy.     lb, 

3.  A  debtor  in  failing  circumstances  gave  his  bond  to  one  cred- 
itor to  secure  a  debt  due  to  such  creditor,  and  as  to  the  balance 
under  a  parol  trust  to  pay  certain  other  creditors,  per  schedule. 
Held^  void  as  to  the  other  creditors,  who  were  not  named  in  the 
bond  and  with  whom  there  was  no  communication.  Comly'n, 
Waiersy  et  al,,  72. 

4.  Such  a  transaction  does  not  create  a  trust  in  favor  of  the 
creditors.  The  bond  is  revocable  at  the  will  of  the  obligor ;  and 
it  is  prohibited  by  the  Statute  of  Frauds.     lb. 

5.  A  bond  given  by  a  debtor  in  filing  circumstances,  covering 
all  his  property  for  the  benefit  of  preferred  creditors,  is  contrary 
to  the  policy  of  the  Statute  against  fraudulent  insolvency.     lb. 

PRINCIPAL  AND  SURETY. 

1.  An  agreement  between  the  creditor  and  the  principal  debtor, 
in  order  to  discharge  the  surety,  must  be  such  as  gives  time  to  the 
debtor ;  and  it  must  be  for  a  consideration.  McDowell  v.  Bank 
o/lV.  &*B.,  I. 

2.  Sureties,  not  having  paid  the  debt  for  which  they  are  bound, 
are  not  creditors  of  their  principal.     Jejferson  v.  Tunnell,  et  al,, 

135- 

3.  The  surety's  liability  for  his  principal  is  not  a  valuable  con- 
sideration, as  against  creditors  of  the  principal,  for  a  bond  con- 
ditioned for  the  payment  of  a  sum  of  money  as  a  debt.     lb, 

4.  G.  T.,  a  guardian,  being  indebted  to  his  ward,  at  the  solici- 
tation of  his  sureties,  gave  his  judgment  bond  to  three  of  them  to 
indemnify  them  and  and  their  co-sureties ;  and,  for  the  same  pur- 
pose, assigned  to  them  certain  debts,  which  debts  the  sureties  col- 
lected and  held  for  indemnity. -^//if/</,  that  the  transaction  was 
fraudulent  and  void,  as  against  creditors  of  G.  T.  afterward  recov- 
ering judgment.    lb, 

5.  //  seems,  that  sureties  in  administration,  testamentary  and 
guardian  bonds,  having  a  statutory  remedy  in  the  Orphans  Court 
for  counter  security,  cannot  seek  indemnity  in  a  court  of  equity.    lb. 
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PRINCIPAL  AND  SURETY— C>«//«»tf^. 

6.  A  bond  executed  in  blanV  by  H.  and  sureties,  to  enable  him 
to  raise  $300  by  loan  from  B.  was  filled  up  and  delivered,  without 
their  knowledge,  to  C.  &  N.  for  $354.48,  in  payment  of  a  debt. — 
Heldf  fraudulent  and  void  as  to  the  sureties.  Hastings^  et  al,  v. 
Ciendaniei,  et  aLy  165. 

7.  A  bond,  executed  in  blanks  for  a  specific  purpose,  cannot  be 
otherwise  filled  up,  without  authority  of  the  obligors.    lb. 

8.  Such  authority  must  be  proved  affirmatively,  to  sustain  the 
bond.     lb, 

9.  The  substitution  of  a  new  security  for  one  in  which  a  party 
became  originally  bound  as  surety  does  not  convert  him  into  a 
principal  debtor.     Merriken  v.  Godwin^  et  aL^  236. 

10.  The  surety  in  a  bond,  upon  tender  of  the  debt,  \t  entitled 
under  the  statute  to  an  assignment  of  the  bond,  if  demanded ;  and 
a  refusal  to  make  such  assignment  is  a  discharge  of  the  surety  per 
sey  irrespective  of  the  question  whether,  in  consequence  of  such 
refusal,  the  surety  has  sustained  injury.    lb. 

11.  The  fact  that  an  inequitable  use  might  be  made  of  the  se- 
curity assigned,  as  against  the  creditor,  does  not  absolve  him  from 
making  it,  nor  prevent  the  refusal  of  it  from  operating  to  discharge 
the  surety.  He  should  assign  the  security  and  afterward  resist  the 
inequitable  use  of  it.     lb, 

12.  Quere :  What  would  be  the  effect  of  proof  that  the  assign- 
ment was  sought  for  the  purpose  of  making  an  inequitable  use  of 
it?    lb. 

13.  An  indorser  of  a  promissory  note,  after  its  maturity  and  his 
liability  on  it  had  become  fixed,  joined  with  the  maker  of  the  note 
in  a  bond  giving  further  time,  at  his  request. — Heldy  that  he  was 
surety  on  the  bond  and  not  a  principal.     lb, 

14.  To  a  charge  in  the  bill  that  the  complainant  was  surety  in  a 
bond,  and  as  such  entitled,  on  payment,  to  an  assignment  of  the 
bond,  it  is  not  a  responsive  answer  to  allege  that  he  is  not  entitled 
to  the  equity  of  a  surety  because  by  an  agreement  ^lade  at  the 
time  of  giving  the  bond  he  was  precluded  from  the  protection  now 
sought  by  the  assignment  Such  a  defence  must  be  proved 
aliunde.     lb. 

15.  A  surety  in  a  debt  for  which  judgment  is  recovered  against 
the  principal  is  not  discharged  by  a  stay  of  execution,  if  such  stay 
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is  required  by  statute,  although  it  is  entered  as  given  by  consent  of 
the  plaintiff.     Houston^  ei  ai,  v.  HurUfs  AdnCrs^  247. 

16.  Nor  is  such  surety  dbcharged  by  a  mere  stay  of  execution 
after  a  levy.     lb, 

17.  But  if  goods  levied  upon  under  the  execution  have  been  re- 
leased by  the  creditor,  without  the  surety's  consent,  the  surety  is 
discharged /r<7 /aii/<?.     lb, 

18.  C.  S.  having  purchased  from  A.  V.  L.  a  fisu-m  assigned  to 
him,  as  the  consideration  therefor,  a  bond  and  mortgage  for 
$4500,  executed  by  J.  F.  payable  in  nine  annual  installments,  of 
$500  each.  At  the  sametime,C.S.  gave  to  A.V.  L.  his  own  bond 
and  mortgage  for  $1500,  made  payable  in  three  annual  install- 
ments of  $500  each,  to  correspond  with  the  first  three  installments 
of  the  assigned  mortgage,  and  took  from  A.  V.  L.  a  power  of  at- 
torney, authorizing  him  ''to  collect"  the  first  three  installments  of 
the  assigned  bond  and  mortgage,  as  an  indemnity  against  his  own 
bond  and  mortgage, — 

Heldy  that,  independently  of  express  agreement  and  on  princi- 
ples of  general  equity,  C.  S.  being  a  surety  for  the  first  three  in- 
stallments, was  entitled,  to  the  extent  of  payments  which  had  been 
made  by  him,  to  the  benefit  of  all  securities  in  A.  V.  L's.  hands. 
Sckock  V.  Lesley^  304. 

19.  The  consent  by  a  collector  of  Internal  Revenue  that  a  dep- 
uty  collector  should  use  in  his  private  business  public  funds  col- 
lected by  him  —such  consent  not  being  communicated  and  assent- 
ed to  by  the  sureties  of  the  deputy  in  an  official  bond  given  to 
the  collector — discharges  the  sureties.     Pickering  v.  Day^  333. 

20.  An  exception  to  the  general  rule  as  to  the  appropriation  of 
payments  is  the  case  of  several  official  bonds  executed  by  a  col- 
lector or  receiver  of  public  revenue,  at  different  times,  with  dis- 
tinct sets  of  sureties.  In  such  case,  in  the  absence  of  any  appro- 
priation of  payments  made  by  the  parties,  money  collected  under 
a  subsequent  bond  will  not,  before  it  is  discharged,  be  applied  in 
payme9t  of  a  prior  one  ;  but  a  court  of  equity  will  so  appropri- 
ate tl^e  payments  as  to  give  each  bond  credit  for  the  money  due 
and  collected  under  it     lb, 

21.  An  apportionment  of  the  amounts  due  on  several  successive 
official  bonds,  respectively  indorsed  on  the  bonds  and  signed  by 
the  sureties  therein,  is  conclusive  in  the  absence  of  fraud  or  mis- 
take,    lb. 


INDBX.  527 

PRINCIPAL  AND  SURETY -^Continued. 

22.  The  omission  of  a  collector  of  public  revenue  to  remove  a 
deputy  collector,  after  knowledge  of  default  by  the  latter,  does  not 
discharge  the  sureties  of  the  deputy  collector.     /^. 

See  Indorsement,   i,  4. 

PROMISSORY  NOTE. 

1 .  A  bank,  being  the  holder  of  a  promissory  note  protested  for 
non-payment,  has  not  the  right  to  credit  it  with  deposits  made  by 
the  debtor  to  his  account  as  a  Justice  of  the  Peace ;  and  its  omis- 
sion to  do  so  does  not  discharge  the  indorser.  McDowell -v.  Bank 
of  W.b*  B.,  I. 

2.  An  agreement  by  the  bank  to  credit  the  note  with  such  fees 
as  the  debtor  might  earn  as  a  Notary  Public  in  protesting  bills  and 
notes  for  the  bank  does  not  discharge  the  indorser,  though  made 
without  his  privity.     lb, 

3.  The  maker  of  a  promissory  note,  after  a  judgment  recovered 
against  the  indorser,  not  a  competent  witness  for  the  indorser  in  a 
suit  in  equity  to  restrain  the  collection  of  the  note.    lb, 

4.  An  indorser  of  a  promissory  note,  after  its  maturity  and  his 
liability  on  it  has  become  tixed,  joined  with  the  maker  of  the  note 
in  a  bond  giving  further  time,  at  his  request.  ^Held^  that  he  was 
surety  on  the  bond  and  not  a  principal  Merriken  v.  Godwin, 
it  aLy  236. 

5.  Injunction  granted  to  restrain  the  collection  of  a  promissory 
note,  the  consideration  of  which  had  failed.  Ewing  v.  Chase, 
AdnCr,,  278. 

6.  A  promissory  note,  taken  by  an  administrator  for  proceeds  of 
land  of  his  decedent  sold  under  an  order  of  the  Orphans  Court  for 
the  payment  of  debts,  and  shewing  on  its  face  the  purpose  for 
which  it  was  given,  is  a  trust  fund.  Barwick,  Adm^r,,  v.  White, 
et  al,,  284. 

7.  Upon  the  death  of  the  administrator,  the  assignment  of  the 
note  by  his  administratrix  to  pay  his  debts  is  a  breach  of  trust  and 
a  legal  fraud,  for  which  the  administratrix  and  her  assignee  are 
liable  in  equity.    lb, 

8.  The  maker  of  the  note,  by  whom  it  had  been  paid,  is  not  a 
necessary  party  to  a  bill  to  enforce  the  trust.  Neither  are  the 
heirs  or  devisees  of  the  decedent,  whose  land  was  sold,  necessary 
parties.  The  fund  belongs  to  the  administration  de  bonis  non  of 
the  decedent    /b. 
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9.  B  S.  held  an  indemnity  against  his  indorsement  of  tWo  notes 
of  J.  O.  H.  The  notes  were  paid  in  part  by  money  loaned  to  J. 
O.  H.  by  W.  B.  H.  at  the  request  of  B.  S.  and  on  his  guaranty 
of  re-payment  by  J.  O.  H.  W.  B.  H.  took  for  the  loan  the  due  bill 
of  J.  O.  H.  payable  in  ten  days.  There  was  no  agreement  by  J. 
O.  H.  that  the  indemnity  held  by  B.  S.  against  his  indorsements 
should  stand  as  a  security  for  the  loan  by  W.  B.  H. — Heid^  upon 
the  failure  of  J.  O.  H.  that  W.  B.  H.  was  not  entitled  in  equity  to 
the  benefit  of  the  indemnity  tc  B,  S. — Held^  also,  that  B.  S., while 
liable  under  his  guaranty  to  W.  B.  H.,  was  protected  by  the  in- 
demnity, it  being  given  in  terms  against  ^'  any  loss,  injury  or 
damage  that  might  accrue  to  him,  on  account  or  by  reason  of  his 
indorsement."    Horsey  v.  Stockley,  290. 

ID.  In  the  particular  case,  B.  S.  having  been  discharged  from 
liability  under  the  guaranty,  and  the  notes  indorsed  by  him  being 
paid,  proceedings  to  enforce  the  indemnity  were  enjoined.    lb. 

II.  H.,  being  indebted  to  W.  on  a  note  under  seal  for  $109, 
took  from  a  third  party  an  assignment  of  a  note  of  W.  for  $58.83, 
with  the  knowledge  of  W.  and  with  the  understanding  between 
the  parties,  that  it  would  be  credited  against  the  note  for  $109. 
Held,  that  the  equity  to  such  credit  attached  to  the  note  for  $109, 
and  followed  it  into  the  hands  of  an  assignee,  though  without  no- 
tice.    Hall  V.  Hickman,  et  aL^  318. 

PURCHASER  FOR  VALUE,  WITHOUT  NOTICE. 

1.  A  conveyance  being  held  fraudulent  and  void  as  against  cred- 
itors, certain  mortgages  of  the  property  conveyed,  taken  by  the 
vendor  by  way  of  consideration,  were  nevertheless  held  good  in 
the  hands  of  an  assignee  for  value  without  notice.  Logan,  et  aL 
v.  Brick,  et  aL,  206. 

2.  The  answer  of  the  assignee,  denying  knowledge  of  fraud  in 
the  securities  assigned  to  him  and  alleging  himself  to  be  a  bona 

fide  purchaser  for  value,  being  responsive  to  the  bill,  is  conclusive 
unless  rebutted  by  two  witnesses  or  by  one  witness  with  corrobor- 
ating circumstances.     lb. 

§ 

REAL  ESTATE. 

The  owner  of  a  tract  of  land  let  the  complainant  into  possession 
thereof,  promising  to  give  it  to  him ;  and  upon  the  faith  of  such 
promise  the  complainant  built  upon,  improved  and  occupied  the 
land.     The  owner  died  without  having  conveyed  the  same.     Th^ 
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complainant  was  held  entitled  to  be  protected  in  equity  against  an 
ejectment,  brought  by  the  heir  at  law,  to  recover  possesion  of  the 
1^4..     Burton  v.  Duffiuld^  130. 

See  Equitable  Conversion. 

RISCEIVER.  * 

IJfpon  a  bill  filed  against  a  trustee,  charging  mal-administration 
of  the  trust  ^nd  threats  of  acts  which,  if  committed,  would  cause 
irremediable  injury,  a  receiver  was  appointed  and  an  injunction 
ordered,  on  motion,  without  previous  notice  to  the  trustee.  Davis 
V.  Browne^  188. 

REDUCTION  TO   POSSESSION. 

1.  The  mere  omission  of  a  husband  to  reduce  his  wife's  chose 
in  ac/ion  into  his  possession,  for  a  lapse  of  time  ordinarily  suffi- 
cient to  raise  a  presumption  of  payment,  does  not  raise  such  pre- 
sumption, so  as  to  bar  the  wife's  right,  by  survivorship,  to  recover 
such  cAose  in  ac/ion  after  the  husband's  death.  Cartmcll,  AdnCr^ 
v.  Perkins i  102. 

3.  A  trustee  of  a  fund  in  which  his  wife,  with  others,  was  in- 
terested, having  failed  to  pay  over  money  collected  by  htm  on  ac- 
count of  the  fvindf—heid,  that  trie  wife's  share  of  other  money, 
received  by  a  succeeding  trustee  on  account  of  the  trust  fund,  was 
not  liable  for  the  unpaid  shares  of  the  other  cestuis  que  trust  in 
the  money  Collected  by  her  husband.    Jones  v.  Randely  eta/,, ^26. 

3.  In  such  case,  the  husband's  failure  to  pay  over  the  money 
collected  by  him  cannot  be  taken  to  be  a  reductio  ad  possessionem 
of  the  wife's  share  of  trust  funds,  then  uncollected.  lb. 

4.  The  wife's  chose  in  action,  not  reduced  into  the  husband's 
possession,  cannot  be  taken  for  the  payment  of  his  debt,  at  law  or 
in  equity.     lb, 

5.  Property  of  the  wife  cannot,  in  equity,  be  taken  for  pay- 
ment of  the  husband's  debt,  without  subjecting  it  to  her  equity, 
which,  under  the  circumstances  of  this  case,  was  sufficient  to  pro- 
tect the  whole  fund.     lb, 

RE-HEARING. 

1.  A  final  decree,  entered  upon  the  record  and  signed  by  the 
Chancellor,  dismissing  the  bill,  and  not  directed  to  be  without 
prejudice,  is  a  bar  to  another  bill  filed  between  the  same  parties 
for  the  same  subject  matter.     Cochran  v.  Couper^  Adm^r^  27. 

67 
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2.  Practice  as  to  re-hearings  and  bills  of  review.    H. 

3.  The  complainant,  a  married  woman,  had  filed  a  previous  bill 
in  equity  for  arrearages  of  an  annuity,  claiming  to  recover  sui 

Juris  on  the  ground  of  a  divorce.  The  bill  was  dismissed  for 
want  of  proof  of  the  divorce. — Held,  that  the  decree,  not  being 
directed  to  be  without  prejudice,  was  a  bar  to  the  present  bill  filed 
against  the  same  defendant  for  the  same  subject  matter.     lb. 

RELIEF. 

See  Decree.     Remedies. 

RELIGIOUS  SOCIETIES. 

1.  The  English  mortmain  acts  did  not  extend  to  the  British 
colonies.     State  v.  Griffith^  392. 

2.  The  Delaware  Statute  of  17  Geo.  II,  for  the  relief  of  re- 
ligious societies,  ^c,  considered;  its  history  and  objects.  The 
prohibitions  in  this  statute  against  testamentary  gifts  of  real  estate 
to  religious  societies  do  not  affect  charitable  uses  generaUy.     lb, 

3.  The  third  section  of  the  Statute  of  this  State  which  prohibits 
devises  of  lands  to  religious  societies,  except  in  the  mode  therein 
prescribed,  does  not  apply  to  devises  to  charitable  uses  generaUy 
Griffith  w.  State ,  (Appendix) ,  421. 

REMEDIES. 

1.  It  is  no  ground  for  relief  in  equity  that  the  debtor  in  a  judg- 
ment is  deceased  and  that  there  is  no  personal  representative  of 
his  estate.  The  creditor  has  sufficient  remedy  at  law  by  raising  an 
administration.     Cochrane.  Cochran^  et al.^  17. 

2.  Equity  will  not  interfere  to  restrain  the  recovery  at  law  of  a 
legacy,  on  the  ground  that  the  legatee  is  indebted  in  a  bond  to  the 
testator  payable  at  a  future  day.     Hayes,  AdmW  v.  Hayes^  191. 

3.  Equity  will  not  interfere  to  restrain  a  legatee  from  an  action 
at  law  for  the  legacy,  on  the  ground  that  he  is  in  contempt  for  not 
performing  a  decree  made  in  another  suit  for  the  execution  of  a 
new  bond,  in  lieu  of  the  original  one  given  to  the  testator  and  since 
lost.     lb. 

4.  A  decree  against  the  legatee  for  costs  in  the  suit  to  enforce 
the  execution  of  a  new  bond,  is  no  ground  for  an  injunction  to  re- 
strain an  action  at  law  for  the  legacy,  since  such  costs  could  be  set 
off  in  the  action  at  law.     lb. 
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5.  The  cutting  of  timber  is  an  injury  of  an  irreparable  nature, 
,    and  remediable  in  equity,  by  whomsoever  committed.    Flemings 

Trustee^  v.  Collins^  Adm*r^  230. 

6.  Equity,  having  jurisdiction  to  restrain  waste,  will  decree  an 
account  and  satisfaction  for  the  waste  committed.    lb, 

7.  Upon  the  death  ofthe  party  committing  the  waste,  the  liabiL 
tty  to  account  survives  against  his  administrators.     lb. 

8.  A  judgment  debtor,  having  recovered  a  judgment  in  another 
Court  against  his  creditor,  is  entitled  to  relief  in  equity  by  a  decree 
for  set  off.     Webster  v.  McDaniel,  et  a/.,  297, 

9.  Though  both  judgments  are  legal  demands,equity  will  relieve, 
because  they  are  not  judgments  recovered  in  the  same  Court,  so 
that  they  could  be  set  off  at  law  under  the  equitable  control  of  the 
Court  over  its  own  judgments ;  and  there  is,  therefore,  no  remedy 
but  in  equity.    lb. 

REVIEW,  BILL  OF. 

1.  Practice  as  to  re-hearings  and  bills  olf  review.  Cochran  v. 
Couper,  AdffCr,  27. 

2.  The  complainant,  a  married  woman,  had  filed  a  previous  bill 
in  equity  foK  arrearages  of  an  annuity,  claiming  to  recover  sui  juris 
on  the  ground  of  a  divorce.  The  bill  was  dismbsed  for  want  of 
proof  of  the  divorce.^ — Held^  that  the  decree,  not  being  directed  to 
be  without  prejudice,  was  a  bar  to  the  present  bill  filed  against  the 

.  same  defendant  for  the  same  subject  matter*     fb, 

SALE. 

A  vendor  of  certain  store  goods  agreed  to  take  them  back,  if 
unsold  within  one  year,  or  to  make  good  the  loss  upon  a  re-sale. 
His  bond  for  $700.00,  given  subject  to  a  written  defeasance  declar- 
ing it  to  be  for  the  "security  and  safety  of  a  forfeiture  to  the  same 
amount,  which  the  vendor  stood  bound  for  in  an  agreement  for  the 
purcha8e,&c., — held  not  to  have  been  given  for  stipulated  damages, 
but  as  a  security  for  loss  actually  sustained  by  vendor's  refusal  to 
take  the  goods  back.     Jester  w.  Murphy ^  I'ji. 

SEAL. 

1.  A  bond  under  seal,  though  voluntary,  creates  a  debt,  and  is 
impeachable  only  for  fraud.  Garden^  Exr*x  v.  Derrickeony  et  aL, 
386. 

2.  Such  a  bond  is  enforceable  against  the  grantor,  and  against 
all  claiming  under  the  grantor  as  volunteers.    lb. 
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SET-OFF. 

1.  A  legacy,  presently  payable,  cannot  be  set  bfT  in  equity 
against  a  debt  of  the  legatee  to  the  estate,  not  yet  due.  Hkyts^ 
AdnCr  v.  Hayes ^  191. 

3.  A  judgment  debtor,  having  recovered  a  judgment  in  mother 
Court  against  his  creditor,  is  entitled  to  relief  in  equity  by  n  de- 
cree for  set  off.     Webster  v.  McDaniel^  et  al,^  397. 

3.  Though  both  judgments  are  legal  demands,  equity  will  re- 
lieve, because  they  are  not  judgments  recovered  in  the  same  Court, 
so  that  they  could  be  set  off  at  law  under  the  equitable  control  of 
the  Court  over  its  own  judgments.;  and  there  is,  therefore,  no 
remedy  but  in  equity.    Ib» 

4.  H.,  being  indebted  to  W.  on  a  note  under  seal  for  $109,  took 
from  a  third  party  an  assignment  of  a  note  of  W.  for  $58.83,  with 
the  knowledge  of  W.  and  with  the  understanding  between  the 
parties,  that  it  would  be  credited  against  the  note  for  $109. — Heldf 
that  the  equity  to  such  credit  attached  to  the  note  for  $109,  and 
followed  it  into  the  hands  of  an  assignee,  thocigh  withotit  lioCidk; 
Hall  V.  HickmaHj  eial,^  ^iZ, 

SPECIALTIES. 

Seo  BOtttr.    SRHb. 

»£tmC  PEIlf dfeMANCE. 

t.  A  party,  who  by  his  owt  n^glig^nee  or  dieAiAt  hak  jMMShted 
or  unreasonably  delayed  the  full  execution  of  St  contrtidt  fist  the 
sale  of  lands,  will  not  be  relieved  by  a  decree  for  specific  pttftrm- 
ance.  This  principle  applies  to  a  contraet  though  it  be  reduced  to 
writing ; — a  fortiori^  to  a  parol  contract  sought  to  be  enforced  on 
the  ground  of  part  performance.    Kinney  v.  ReddeH^  et  aL^  46. 

2.  The  ground  upon  which  equity  enforces  a  parol  cootract, 
part  performed,  is  the  prevention  of  fraud  upon  the  party  by  whom 
there  has  been  a  part  performance.  To  entitle  such  a  party  t6  re* 
lief  it  must  appear  that  be  will,  in  consequence  of  die  fiart -per- 
formance, suffer  detriment,  unless  relieved,  and  that  he  haa.l>een 
himself  in  no  default    Tb, 

3.  A  vendee,  under  a  parol  contract  for  the  sale  of  Unds,  wa» 
let  into  possession  and  permitted  to  cut  timber  upon  the  pred&ises 
s6ld ;  the  vendor's  title  deed  was  delivered  t6  k  conveyanter  se- 
lected to  pTe|)are  a  conveyance  of  the  premises,  vtA  the  tSAant 
was  referred  to  the  vendee  a^  the  person  authorized  to  iRft  the 
pvemists  for  the  eoMiing  yeir.    The^vdndoe  IvflMiew  titt  vitedor'a 
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title  deed  from  the  conveyancer  and  neglected,  on  request,  to  re- 
turn it  or  to  proceed  to  the  full  execution  of  the  contract ;  also,  he  . 
neglected  to  assign  to  the  vendor  a  judgment  which  was  to  be  ta- 
ken in  part  payment  of  the  purchase  money,  or  to  pay  any  part  of 
the  purchase  money.  Under  these  circumstances  the  vendor  re- 
sold the  premises  and  conveyed  them  to  another  purchaser.  Bill 
by  the  original  vendee,  for  a  specific  performance,  dismissed.    Id. 

4.  The  complainant  and  the  defendant,  A.  entered  into  a  parol 
contract  for  an  exchange  of  lands — the  complainant  agreeing  to 
convey  a  tract  of  woodland  and  pay  $300.00  in  cash— the  defend- 
ant, A.  agreeing  to  convey,  together  with  his  wife,  a  tract  of 
marsh,  the  title  to  which  was  held  by  the  wife.  Possession  was 
mutually  delivered.  It  was  agreed  that  the  parties  should  meet  at 
the  house  of  G.  F.  to  execute  conveyances ;  but  such  meeting  was 
delayed  and  never  took  place.  The  defendant.  A.,  cut  off  the  tim« 
ber  from  the  woodland  delivered  into  his  possession  under  the  con- 
tract. Afterward  the  defendant,  A.,  without  any  tender  of  per- 
formance on  his  part,  or  demand  upon  the  complainant  for  the  ex- 
ecution of  the  contract,  sold  and  conveyed'  the  marsh  to  the  de- 
fendant, I.  On  bill  filed  by  the  complainant  for  a  specific  per- 
formance ; — Held,  that  . 

(i).  The  defendant,  A.,  was  not  entitled  to  abandon  the 
contract  and  to  re-sell  the  marsh,  without  first  tendering  to 
the  complainant  a  deed  for  the  marsh  and  demanding  per- 
formance on  his  part;  that,  under  the  circumstances,  the  com- 
plainant was  not  in  laches. 

(2).  The  defendant,  A.  was  not  entitled  to  abandon  the 
contract,  after  having  cut  the  timber  off  the  woodland  and 
thereby  substantially  destroyed  its  value,  so  that  the  complain- 
ant could  not  be  placed  in  statu  quo.  Burton  v.  Adkins^  et 
aLy  125. 

STATUTE  OF  FRAUDS. 

1.  A  debtor  in  failing  circumstances  gave  his  bond  to  one  cred- 
itor to  secure  a  debt  due  to  such  creditor,  and  as  to  the  balance 
under  a  parol  trust  to  pay  certain  other  creditors,  per  schedule. 
HM^  void  as  to  the  other  creditors,  who  were  not  named  in  the 
bond  and  with  whom  there  was  no  communication.     Comfy  v, 

IVaters,  et  al,,  72. 

2.  Such  a  transaction  does  not  create  a  trust  in  favor  of  the 
'    creditors.    The  bond  is  revocable  at  the  will  of  the  obligor ;  and 

it  is  prohibited  by  the  Statute  of  Frauds.    /^. 
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STATUTES,— Construed,  Explained,  &c 

1.  By  an  Act  of  the  General  Assembly  certain  trustee^  were 
authorized  to  appoint  a  manager  or  managers,  to  institute,  carry 
on  and  draw  a  lottery  for  raising  a  sum  not  exceeding  $25,000,  to 
be  applied  to  certain  public  objects ;  the  manager  or  managers  to 
give  bocd  to  the  State,  with  surety  to  be  approved  by  a  Judge, 
conditioned  for  a  faithful  performance  of  duty  in  the  sale  of  tickets 
and  drawing  of  the  lottery,  and  in  paying  over  to  the  trustees,  or 
their  successors,  the  net  proceeds  thereof.  All  expenses  were  by 
the  act  directed  to  be  paid  out  of  the  proceeds  of  the  lottery,  and 
the  net  proceeds  to  be  paid  over  to  the  trustees,  to  be  by  them 
applied  to  the  purposes  of  the  act.  A  bill  was  filed,  alleging  that 
the  trustees  had  exceeded  their  authority  under  the  act,  by  under- 
taking to  enter  into  a  contract  to  grant  to  certain  managers,  ap- 
pointed by  them,  the  privilege  of  drawing  a  lottery  for  a  term  of 
years,  in  consideration  of  an  annual  sum,  to  be  paid  to  the  trustees 
for  the  purposes  of  the  act;  also,  alleging  that  the  managers  ap- 
pointed had  failed  to  give  bond  in  conformity  with  the  provisions 
of  the  act;  also,  alleging  that  the  managers  had  exhausted  their 
authority  under  the  act  by  drawing  more  than  the  sum  required. — 
Heldy  that  upon  such  a  bill  a  court  of  equity  has  jurisdiction  to 
restrain  the  further  drawing  of  the  lottery.     State  v.  Maury y  et  aL , 

r       141- 

2.  By  Section  94  of  the  Act  of  Congress,  entitled  "  An  Act  to 
provide  Internal  Revenue  to  support  the  Government,  to  pay  in- 
terest on  the  public  debt,  and  for  other  purposes,"  approved 
June  30th,  1864,  an  ad  valorem  dMty  of  five  per  cent,  was  imposed 
upon  **  all  manufactures  of  cotton,  wool,  silk,  ^c.^*  or  of  other 
materials  not  in  this  act  provided  for, — Heldj  that  molasses  made 
from  sorghum,  not  being  otherwise  provided  for  in  the  act,  was 
subject  to  the  ad  valorem  duty  of  five  per  cent.  Pickering  v. 
Day,  333. 

3.  Prior  to  the  English  Statute  of  9  Geo.  II,  charitable  uses  in 
England  were  subject  to  no  restriction.     State  v.  Griffith,  392. 

4.  The  English  mortmain  acts  did  not  extend  to  the  British 
colonies.    lb, 

5.  The  Delaware  Statute  of  17  GEO.  II,  for  the  relief  of  religi- 
ous societies,  &c.,  considered;  its  history  and  objects.  The  pro- 
hibitions in  this  statute  against  testamentary  gifts  of  real  estate  to 
religious  societies  do  not  affect  charitable  uses  generally.     lb. 

See  also  Griffith  v.  State ,  (Appendix ,)  421. 
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6.  The  English  Statute  of  Mortmadn  of  9  George  II  is  not  in 
force  in  this  State.     Griffith  v.  State  {Appendix)  421. 

7.  The  jurisdiction  of  the  Court  of  Chancery  to  enforce  such 
charitable  uses  as  were  void  or  defective  at  common  law  was  not 
derived  from  the  Statute  of  43  Elizabeth,  but  existed  prior  to  and 
independently  of  that  Statute.     lb 

STOCK. 

Under  articles  of  association,  which  had  been  adopted  as  part  of 
the  charter  of  a  bank,  it  was  provided  that  so  long  as  a  stock- 
holder might  remain  indebted  to  the  bank  his  stock  should  not  be 
transferable. — Heldy  that  the  defendant  was  not  liable  in  damages 
for  refusing  to  permit  the  indorser,  while  still  remaining  liable  on 
his  indorsement,  to  transfer  his  stock  on  the  books  of  the  bank. 
McDowells,  Bank  of  W.  &*  A,  i. 

TENANT  FOR  LIFE  AND  REMAINDERMAN. 

See  Charge,  i — (2),  (3). 

TENDER. 

Tender  of  payment  to  one  of  several  creditors  and  a  demand 
from  him  of  an  assignment  of  the  security,  although  the  security 
may  not  be  in  his  possession,  binds  all  the  obligees,  and  his  re- 
fusal is  equivalent  to  the  refusal  of  all.  Merriken  v.  Godwin,  et 
al.f  236. 

TITLE. 

1.  The  owner  of  a  tract  of  land  let  the  complainant  into  pos- 
session thereof,  promising  to  give  it  to  him ;  and  upon  the  faith 
of  such  promise  the  complainant  built  upon,  improved  and  occu- 
pied the  land.  The  owner  died  without  having  conveyed  the 
same.  The  complainant  was  held  entitled  to  be  protected  in 
equity  against  an  ejectment,  brought  by  the  heir  at  law,  to  re- 
cover possession  of  the  land.     Burton  v.  Duffietd,  247. 

2.  A  purchaser,  under  a  contract  for  the  sale  of  land,  who  has 
accepted  a  deed  and  entered  into  possession  will,  nevertheless,  be 
relieved  in  equity  against  a  defect  of  title  afterward  discovered  by 
him,  if  fraud  in  the  sale  was  practiced  upon  him  by  the  vendor. 
Otherwise,  it  seems,  if  the  deed  were  accepted  in  the  absence  of 
fraud,     Houston  et  al.,  v.  Hurley* s  Adm^rs,  247. 


^ 
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TRUST  AND  TRUSTEE. 

X.  A  debtor  in  failing  circumstances  gave  his  bond  to  one  cred- 
itor to  secure  a  4pbt  due  to  such  creditor,  and  as  to  the  balance 
under  a  parol  trust  to  pay  certain  other  creditors,  per  schedule. — 
Htldy  void  as  to  the  other  creditors,  who  were  not  named  in  the 
bond  and  with  whom  there  was  no  communication.  Ccmly  v. 
Waters^  et  aLy  72. 

2.  Such  a  transaction  does  not  create  a  trust  in  favor  of  the 
creditors.  The  bond  is  revocable  at  the  will  of  the  obligor ;  and 
it  is  prohibited  by  the  Statute  of  Frauds.    Ib> 

3.  A  voluntary  trustee,  without  contract  for  compensatipn,  is 
not  entitled  to  it  in  equity ;  though  he  will  be  allowed  his  expens- 
^  and  saved  from  loss.     Brooks^  AdnCr^  et  al,^  v.  Egbert  %'^* 

4.  Principles  upon  which  a  court  of  equity  controls  the  exer- 
cise of  a  power  to  appoint  new  trustees.  Bailey  v.  Bailey,  et  aL , 
£xr%  95. 

5.  The  court  will  not  prevent  the  exercise  of  a  discretion  given  fig^ 
the  appointment  of  trustees,  but  will  see  that  it  has  been  duly  ex- 
ercised, so  as  to  subserve  the  purposes  contemplated  in  the  crea- 
tion of  the  power.    lb, 

6.  The  cestui  que  trust,  under  a  devise  of  a  fund  in  trust,  being 
authorized,  upon  the  death  or  refusal  of  the  trustee  to  act,  to  ap- 
point '^  a  suitable  person"  to  act  in  his  place. — held,  that  the  son 
of  the  cestui  que  trust — a  young  man  and  without  property — was 
not  such  ^'suitable  person,"  nor  « as  he  entitled  to  a  decree  for 
the  delivery  of  the  trust  funds,  without  security  first  given  to  the 
satisfaction  of  the  Court.     lb, 

7.  A  legacy  charged  upon  land,  and  payable  by  the  devisee  of 
the  land,  is  a  trust,  falling  within  the  exclusive  jurisdiction  of 
courts  of  equity,  and  as  such  is  not  subject  to  the  equitable  defence 
of  lapse  of  time,  by  analogy  to  the  Statute  of  Limitations;  other- 
wise, of  a  legacy  payable  by  the  executor  or  administrator  out  of 
the  personal  estate,  and  which  is  recoverable  both  at  law  and  in 
equity.     Cartmell,  AdnCrv.  Perkins,  102. 

8.  Lapse  of  time  does  not  bar  a  direct  trust,  as  between  the 
trustee  and  cestui  que  trust  /  otherwise,  as  to  constructive  txM9X&. 
lb. 

9.  A  testator,  domiciled  in  Pennsylvania,  after  disposing  of  his 
qstate  in  eight  parts,  in  order  to  equalize  the  distribution  of  it,  set 
a  value  upon  the  several  lands  devised,  and  charged  each  of  .them. 
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in  the  hands  of  the  devisee,  with  its  excess  in  value  over  one  equal 
eighth  part  of  the  whole  estate — ^such  excess  to  be  paid,  vithin  six 
months  after  the  testator's  decease,  to  his  executors  as  part  of  the 
residuary  estate.  The  lands  were  devised  to  trustees  for  the  sev- 
eral parties  interested,  the  trustees  being  also  the  executors.  Part 
of  the  devised  lands  were  situated  in  Delaware,  and  were  valued 
by  the  testator  at  $20,000,  which  sum,  upon  the  settlement  of  the 
testamentary  accounts,  was  found  to  exceed  one  equal  eighth  part 
of  the  testator's  whole  estate.  On  a  bill  filed  by  the  administra- 
tor d.  b.  n.  c.  t.  a.  of  the  testator  and  the  executor  of  the  survivor 
of  the  trustees,  to  charge  the  lands  in  Delaware  with  the  excess, 
Htldy  that  the  land  sought  to  be  charged,  having  been  devised 
in  trust  for  one  for  life  (to  whom  was  given  the  rents  and  profits) 
with  remainder  to  his  children,  the  omission  of  the  trustees  to  col- 
lect the  excess  from  the  tenant  for  life  is  no  bar  to  relief  against 
the  remainderman  for  the  principal  of  the  excess.  Colwell^  AdnCt 
V.  Milesy  no. 

10.  An  agent  or  trustee,  when  called  to  account  under  a  bill  in 
equity  for  an  irregular  or  unauthorized  exercise  of  powers,  cannot 
object  to  making  discovery  of  his  transactions,  on  the  ground  that 
they  are  such  as  may  subject  him  to  a  criminal  charge,  the  object 
of  the  bill  not  being  to  enforce  a  criminal  liability,  but  only  to  re- 
strain from  further  unauthorized  acts.  State  v.  Mauty,  et  aL, 
141. 

1 1.  Upon  a  bill  filed  against  a  trustee,  charging  mal-administra- 
tion  of  the  trust  and  threats  of  acts  which,  if  committed,  would 
cause  irremediable  injury,  a  receiver  was  appointed  and  an  injunc- 
tion ordered,  on  motion,  without  previous  notice  to  the  trustee. 
Davis  V.  Browne^  188. 

1 2.  Mere  negligence  of  a  trustee,  as  well  as  his  active  defoult, 
may  be  a  breach  of  trust.  Richards^  Trustee  v.  Seal^  AdnCr^ 
266. 

13.  Ignorance  of  the  act  or  default  of  a.  co-trustee  is  no  excuse, 
if  that  ignorance  results  from  neglect     lbs 

14.  An  investment  of  a  trust  fund  having  been  made  by  trus- 
tees, one  of  them  without  the  knowledge  of  his  co-trustees  col- 
lected the  fund  and  held  it  until  his  death  without  re-investment. 
— Heldy  that  the  co-trustee,  who  had  given  no  attention  to  the 
fund  after  its  original  investment,  was  liable.     lb, 
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15.  An  ante-nuptial  contract,  not  recorded,  raises  no  equity,  at 
the  suit  of  a  debtor  to  the  wife  dum  sola,  to  restrain  the  collection 
of  the  debt  at  law  by  process  in  the  name  of  the  husband  and  wife. 
Hill  V.  Garman,  et  al.y  273. 

16.  Nor  is  the  debtor  at  any  risk  in  paying  the  debt  Such 
payment  would  protect  him  against  any  future  claim  by  the  trustee 
under  the  contract,  who  had  not  interfered  to  prevent  the  collec- 
tion of  the  debt  by  the  husband.    Jb. 

17.  A  trust  fund,  so  long  as  it  can  be  traced,  may  be  followed 
for  the  purpose  of  enforcing  the  trust  Barwick,  AdrnW,,  v.  White ^ 
etaL,  284. 

18.  A  promissory  note^  taken  by  an  administrator  for  proceeds 
of  land  of  his  decedent  sold  under  an  order  of  the  Orphans  Court 
for  the  payment  of  debts,  and  shewing  on  its  face  the  purpose  for 
which  it  was  given,  is  a  trust  fund.     lb, 

19.  Upon  the  death  of  the  administrator,  the  assignment  of  the 
note  by  his  administratrix  to  pay  his  debts  is  a  breach  of  trust  and 
a  legal  fraud,  for  which  the  administratrix  and  her  assignee  are 
liable  in  equity.     lb. 

20.  The  maker  of  the  note,  by  whom  it  has  been  paid,  is  not  a 
necessary  party  to  a  bill  to  enforce  the  trust  Neither  are  the 
heirs  or  devisees  of  the  decedent,  whose  land  was  sold,  necessary 
parties.  The  fund  belongs  to  the  administrator  de  bonis  non  of 
the  decedent    lb. 

21.  Goods  bequeathed  in  trust  came  to  the  hands  of  the  admin- 
istrator c.  t.  a.  who  filed  an  inventory  and  appraisement  of  them 
and  charged  himself  with  their  value  in  an  administration  account 
Held,  that  they  were  not  thereby  converted,  so  as  to  be  subjected 
to  execution  for  the  administrator's  debts.     Robinson  v.  Burton, 

22.  A  husband,  having  reduced  to  his  possession  funds  to  which 
he  became  entitled  in  right  of  his  wife,  cannot  subject  them  to  a 
voluntary  trust  for  the  wife  to  the  prejudice  of  creditors.  Russell, 
et  al,  v.  Thatcher,  et  al,  320. 

23.  A  trustee  having  a  discretion  as  to  the  time  and  amount  of 
payments  to  be  made  of  a  trust  fund  for  the  benefit  of  a  married 
woman,  his  refusal  to  make  any  payment  is  a  breach  of  trust, 
against  which  the  Court  will  relieve.     Collins  v.  Seruerson,  324. 

24.  A  trustee  of  a  fund  in  which  his  wife,  with  others,  was  in- 
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tereated,  having  failed  to  pay  over  money  collected  by  him  on  ac- 
count of  the  fund, — hgld,  that  the  wife's  share  of  other  money,  re- 
ceived by  a  succeeding  trustee  on  account  of  the  trust  fund,  was. 
not  liable  for  the  unpaid  shares  of  the  other  cestuis  que  trust  in 
the  money  collected  by  her  husband.  Jones  v.  Randel^  et  al^ 
336. 

35.  In  such  case,  the  husband's  failure  to  pay  over  the  money 
collected  by  him  cannot  be  taken  to  be  a  reductio  ad  ficstessicnem 
of  the  wife's  share  of  trust  funds  then  uncollected,    lb, 

a6.  A  devise  of  lands  in  trust ''  to  and  for  the  support,  mainte- 
nance and  education  of  the  poor  white  citizens  of  Kent  County 
generally,"  coupled  with  a  direction  that  no  part  of  the  bequest 
should  "  be  applied  to  the  use  or  benefit  of  any  person  or  persons 
residing  within  the  walls  of  the  Poor  House,  but  to  be  distributed 
amongst  such  only  of  the  poor  who  by  timely  assistance  may  be 
kept  from  being  carried  to  the  Poor  House  and  becoming  sub- 
jects thereof,"  is  not  void  for  uncertainty  in  the  description  of  the 
objects.    Stati  v.  GriffUky  392. 

27.  A  devise  to  certain  charitable  uses  of  a  fund,  to  be  distrib- 
uted "  by  agents,  to  be  appointed  by  the  Orphans  Court  or  the 
Levy  Court  of  Kent  County,  as  may  be  deemed  most  proper,"  is 
not  void  for  uncertainty  as  to  which  one  of  the  two  Courts  shall 
appoint  the  agents.  Either  Court  may  exercise  the  power  of  ap- 
pointment. If  both  refuse,  this  Court  will  appoint  So,  were 
the  power  of  appointment  void  for  uncertainty,  this  Court  would 
have  power  to  create  the  necessary  agency,     lb, 

a8.  Distinction  between  limitations  of  the  legal  estate  and  limi- 
tations by  way  of  trust,  with  respect  to  the  degree  of  certainty  re- 
quisite in  the  objects  to  take,    lb, 

39.  Uncertainty  as  to  the  individual  beneficiaries,  until  appoint- 
ment or  selection,  is  characteristic  of  a  charitable  use.     lb, 

30.  An  equitable  interest  vests  in  the  beneficiaries  of  a  charita- 
ble use,  from  the  time  of  their  appointment  or  selection,  such  as 
entitles  them  to  enforce  their  equitable  rights,    lb. 

31.  Devise  in  trust  for  the  benefit  of  ''  such  only  of  the  poor  of 
Kent  County  who  by  timely  assistance  may  be  kept  from  being 
carried  to  the  Poor  House  and  becoming  subjects  thereof." — Held 
to  be  a  description  of  the  beneficiaries  not  too  uncertain  to  be  car- 

-  ried  into  effect.     Griffith  v.  State^  (Appendix^)  421. 
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32.  Devise  of  a  fund  to  trustees  for  the  benefit  of  the  poor  of 
Kent  County,  &c, — "the  distribution  thereof  to  be  made  by 
agents  ro  be  appointed  by  the  Orphans  Court  or  the  Levy  Court 
of  Kent  County,  as  might  be  deemed  proper."— /fif/t/,  that  either 
the  Orphans  Court  or  the  Levy  Court  were  competent  to  appoint 
the  necessary  agents  for  distribution  of  the  fund  ;  but  that  were  it 
otherwise,  or  were  both  the  Courts  designated  to  refuse  or  neglect 
to  make  such  appointment,  the  Court  of  Chancery  is  competent 
to  supply  the  required  agency,     /i, 

33.  Uncertainty  as  to  the  objects  of  a  charitable  use  is  not  an 
objection  to  its  validity.  In  this  respect  charitable  uses  ^ffer  from 
ordinary  trusts.  If  the  objects  be  uncertain,  or  the  particular 
mode  of  application  fail,  the  fund  may  be  administered,  in  Eng- 
land either  by  the  Crown  as  parens  Patrice  or  by  the  Court  of 
Chancery ;  in  this  State  such  a  charity  wiU  be  administered  by  the 
Court  of  Chancery.    lb, 

34.  A  valid  trust  can  never  fail  for  the  want  of  a  trustee.     lb* 

35.  Wherever  may  be  the  legal  estate,  if  the  trust  is  valid  it 
will  be  protected  and  enforced  in  a  court  of  equity,     lb. 

VENDOR  AND  PURCHASER. 

1.  A  vendor  of  certain  store  goods  agreed  to  take  them  back,  if 
unsold  within  one  year,  or  to  make  good  the  loss  upon  a  re-sale. 
His  bond  for  $700.00  given  subject  to  a  written  defeasance  de- 
claring it  to  be  for  the  "security  and  safety  of  a  forfeiture  to  the 
same  amount,  which  the  vendor  stood  bound  for  in  an  agreement 
for  the  purchase  &c., — held  not  to  have  been  given  for  stipulated 
damages  but  as  a  security  for  loss  actually  sustained  by  vendor's 
refusal  to  take  the  goods  back.     Jester  v.  Murphy ^  171. 

2.  A  purchaser  under  a  contract  for  the  sale  of  land,  who  has 
accepted  a  deed  and  entered  into  possession  will,  nevertheless,  be 
relieved  in  equity  against  a  defect  of  title  afterward  discovered  by 
him,  if  fraud  in  the  sale  was  practiced  upon  him  by  the  vendor. 
Otherwise,  it  seemsy  if  the  deed  were  accepted  in  the  absence  ef 

fraud.     Houston^  et  al.  v.  Hurle/s  AdnCrs\  247. 

VOLUNTARY  CONVEYANCE. 

1.  A  voluntary  conveyance,  though  without  a  fraudulent  intent, 
is  void,  as  against  creditors,  under  the  statute  of  13  Elizabeth. 
Logan^  etaLy  v.  Brick,  et  al,,  206. 

2.  Such  a  conveyance  is  void  if  it  tend  to  hinder  and  delay 
creditors^  though  it  may  not  otherwise  injure  them.    Ih. 
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3.  The  answers  of  the  grantor  and  grantee  in  a  voluntary  con- 
veyance, denying  a  fraudulent  intent,  though  responsive  to  the 
bill,  is  no  defence,  since  such  conveyance  is,  as  against  creditors, 
a  fraud  in  law,  irrespective  of  the  Intent  of  the  parties.     lb. 

4.  A  voluntary  conveyance  is  void  as  against  creditors  holding 
debts  previously  contracted.  Russei^  et  aL^  v.  Thatcher^  et  al,^ 
320. 

5.  A  voluntary  deed  set  aside,  as  against  a  creditor.  Humpk^ 
ries  V,   Wilson,  331. 

6.  A  bond  under  seal,  though  voluntary,  creates  a  debt,  and  is 
impeachable  only  for  fraud.  Garden,  Ext^x  v.  Detrickson,  et  a/., 
386. 

7.  Such  a  bond  is  enforceable  against  the  grantor,  and  against 
all  claiming  under  the  grantor  as  volunt^rs.     lb. 

8.  1.  G.  executed  and  delivered  to  her  son,  F.  R.  G.,  a  bond 
for  $7,100.  Afterward  she  made  voluntary  conveyances  of  her 
real  estate  to  other  children.  After  her  death  a  judgment  upon 
the  bond  was  recovered  against  her  administrator. — Held,  that  in 
equity  the  real  estate  was  bound  by  the  judgment,  irrespective  of 
the  question  whether  the  bond  for  which  it  was  recovered  was  vol- 
untary or  not.     lb. 


See  Fraudulent  Conveyance. 


VOLUNTEER- 


1.  A  bond  under  seal,  though  voluntary,  creates  a  debt,  and 
is  impeachable  only  for  fraud.  Garden,  Exr^x  v.  Derrickson,  et 
«/.,  386. 

2.  Such  a  bond  is  enforceable  against  the  grantor,  and  against 
all  claiming  under  the  grantor  as  volunteers.    lb. 

3.  I.  G.  executed  and  delivered  to  her  son,  F.  R.  G.,  a  bond 
for  $7,100.  Afterward  she  made  voluntary  conveyances  of  her 
real  estate  to  other  children.  After  her  death  a  judgment  upon 
the  bond  was  recovered  against  her  administrator. — Held,  that  in 
equity  the  real  estate  was  bound  by  the  judgment,  irrespective  of 
the  question  whether  the  bond  for  which  it  was  recovered  was  vol- 
untary or  not.    lb. 

See  Voluntary  Conveyance. 
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WASTE. 

1.  The  cutting  of  timber  is  an  injury  of  an  irreparable  nature 
and  remediable  in  equity,  by  whomsoever  committed.  Flemings 
Trustee  v.  Collins^  AdnCr^  230. 

2.  Equity,  having  jurisdiction  to  restrain  waste,  will  decree  an 
account  and  satisfaction  for  the  waste  committed.     lb, 

3.  Upon  the  death  of  the  party  committing  the  waste,  the  lia* 
bility  to  account  survives  against  his  administrators.     lb* 

WILL. 

1.  Bill  against  one  charging  him  as  executor  for  payment  of  a 
legacy,  will  not  authorize  a  decree  against  him  personally,  as  de- 
visee of  land  charged  with  the  legacy.  Cloudy  AdnCr^  v.  IVAite- 
man,  Ex'r^  23. 

2.  The  prayer  for  general  relief  does  not  sustain  such  a  de- 
cree,   lb, 

3.  A  bequest  of  personal  property  to  the  wife,  with  a  devise 
that  the  real  estate  shall  be  sold  and  a  fee  simple  title  or  titles  con- 
veyed, being  of  equal  "  tenor "  with  those  by  which  the  testator 
held  the  same,  is  not  such  a  devise  as  will  defeat  the  widow's  claim 
of  dower,  or  put  her  to  an  election.  Kinse)\  et  al.  v.  Woodward^ 
92. 

4.  A  testator,  domiciled  in  Pennsylvania,  after  disposing  of  his 
estate  in  eight  parts,  in  order  to  equalize  the  distribution  of  it,  set 
a  value  upon  the  several  lands  devised,  and  charged  each  of  them, 
in  the  hands  of  the  devisee,  with  its  excess  in  value  over  one  equal 
eighth  part  of  the  whole  estate — ^such  excess  to  be  paid,  within  six 
months  after  the  testator's  decease,  to  his  executors  as  part  of  the 
residuary  estate.  The  lands  were  devbed  to  trustees  for  the  sev- 
eral parties  interested,  the  trustees  being  also  the  executors.  Part 
of  the  devised  lands  v^ere  situated  in  Delaware,  and  w^re  valued 
by  the  testator  at  $20,000,  which  sum,  upon  the  settlement  of  the 
testamentary  accounts,  was  found  to  exceed  one  equal  eighth  part 
of  the  testator's  whole  estate.  On  a  bill  filed  by  the  administrator 
d.  b.  n.  c.  t.  a.  of  the  testator  and  the  executor  of  the  survivor  of 
the  trustees,  to  charge  the  lands  in  Delaware  with  the  excess. 
Held,  that, 

(i.)  In  deteimining  the  existence  and  amount  of  the  excess, 
the  amount  of  the  personal  estate  of  the  testator  is  to  be  taken 
as  it  is  ascertained  by  the  testamentary  accounts  settled  by  the 
Court  having  jurisdiction  at  the  domicile  of  the  testator. 
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(2.)  The  land  sought  to  be  charged,  having  been  devised  in 
trust  for  one  for  life  (to  whom  was  given  the  rents  and  profits) 
with  remainder  to  his  children,  the  omission  of  the  trustees  to 
collect  the  excess  from  the  tenant  for  life  is  no  bar  to  relief 
against  the  remainderman  for  the  principal  of  the  excess. 

(3.)  The  receipt  by  trustees  of  rents  and  profits  sufficient  to 
pay  the  excess  does  not,  unless  paid  over  to  the  executor,  ex- 
onerate the  lands,  in  the  hands  of  the  remainderman,  from 
payment  of  the  principal  of  the  excess ;  otherwise,  as  to  inter- 
est  on  the  excess  accrued  prior  to  the  possession  of  the  re- 
mainderman. 

(4.)  The  charge  of  the  excess,  being  upon  an  undivided 
share  of  certain  lands,  is  not  discharged  by  proceedings  for 
partition,  under  which  the  real  estate  comes  to  be  held  in 
possession  by  the  devisee  in  severalty.  Colwill^  Adm^r,^  v. 
Miles  J  iia 

5.  Equitable  conversion  of  real  estate  by  testamentary  direction 
for  sale — how  far  direction  must  be  unqualified.     In  re,  Estate  of 
Stevenson^  197, 

6.  A  testator,  after  devising  his  mansion  house  to  his  widow 
for  life,  provided  thus : — ''It  is  my  desire  that  after  the  decease  of 
my  wife  (or  sooner  if  she  should  desire  it)  my  dwelling  house,  &c., 
should  be  sold  by  my  executors,  hereinafter  named,  with  the  ap- 
probation of  the  Chancellor  or  an  Orphans  Court,  and  the  pro- 
ceeds equally  divided  among  all  my  children  now  living,  or  their 
legal  representatives." — Heldy  that  the  real  estate  was  equitably 
converted  from  the  death  of  the  testator.     lb. 

7.  Charitable  uses  are  not  within  the  rule  of  law  against  per- 
petuities.    State  V.  Griffith^  392. 

8.  A  devise  of  real  estate,  with  a  direction  that  the  same  be  not 
sold  but  rented — ''  the  proceeds  arising  from  such  rents  "  to  be 
applied  to  certain  charitable  uses, — held,  not  to  be  within  the  law 
against  perpetuities.     lb, 

9.  A  devise  to  certain  charitable  uses  of  a  fund,  to  be  distrib* 
uted  ''by  agents,  to  be  appointed  by  the  Orphans  Court  or  the 
Levy  Court  of  Kent  County,  as  may  be  deemed  most  proper,"  is 
not  void  for  uncertainty  as  to  which  one  of  the  two  Courts  shall 
appoint  the  agents.  Either  Court  may  exercise  the  power  of  ap- 
pointment. If  both  refuse,  this  Court  will  appoint  So,  were 
the  power  of  appointment  void  for  uncertainty  this  Couct  would 
have  power  to  create  the  necessary  agency.     lb. 
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10.  A  devise  of  lands  in  trust  "  to  and  for  the  support,  main- 
tenance and  education  of  the  poor  white  citizens  of  Kent  County 
generally/'  coupled  with  a  direction  that  no  part  of  the  bequest 
should  "  be  applied  to  the  use  or  benefit  of  any  person  or  persons 
residing  within  the  walls  of  the  Poor  House,  but  to  be  distributed 
amongst  such  only  of  the  poor  who  by  timely  assistance  may  be 
kept  from  being  carried  to  the  Poor  House  and  becoming  subjects 
thereof,"  is  not  void  for  uncertainty  in  the  description  of  the  ob- 
jects,    lb, 

11.  Uncertainty  as  to  the  individual  beneficiaries,  until  appoint- 
ment or  selection,  is  characteristic  of  a  charitable  use.     Ib^ 

12.  Distinction  between  limitations  of  the  legal  estate  and  limi- 
tations by  way  of  trust,  with  respect  to  the  degree  of  certainty  re- 
quisite in  the  objects  to  take.     lb, 

13.  Devise  in  trust  for  the  benefit  of  "  such  only  of  the  poor  of 
Kent  County  who  by  timely  assiatance  may  be  kept  from  being 
carried  to  the  Poor  House  and  becoming  subjects  thereof." — Heid^ 
to  be  a  description  of  the  beneficiaries  not  too  uncertain  to  be  car- 
ried into  effect.     Griffith  v.  State,  (Appendix,)  421. 

14.  Devise  of  a  fund  to  trustees  for  the  benefit  of  the  poor  of 
Kent  County,  &c.,--''the  distribution  thereof  to  be  made  by 
agents  to  be  appointed  by  the  Orphans  Court  or  the  Levy  Court 
of  Kent  County,  as  might  be  deemed  proper." — Held,  that  either 
the  Orphans  Court  or  the  Levy  Court  were  competent  to  appoint 
the  necessary  agents  for  distribution  of  the  fund ;  but  that  were  it 
otherwise,  or  were  both  the  Courts  designated  to  refuse  or  neglect 
to  make  such  appointment,  the  Court  of  Chancery  is  competent 
to  supply  the  required  agency.     lb. 

See  Devise.     Legacy. 
WITNESS. 

The  maker  of  a  promissory  note,  after  a  judgment  recovered 
against  the  indorser,  not  a  competent  witness  for  the  indoner  in 
a  suit  in  equity  to  restrain  the  collection  of  the  judgment. 
McDowell,  V.  Bank  0/  W.  &•  B,,  i, 

-  ■  ■  .,■■  a.  <f 
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